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CITATION  OF  REPORTS. 


Rule  62  of  the  Supreme  Court  is  as  follows : 

Inasmuch  as  many  volumes  of  Reports  prior  to  the  68rd  have  been 
reprinted  by  the  State  with  the  number  of  the  Reports  instead  of  the 
name  of  the  Reporter,  and  all  the  othdr  volumes  will  be  reprinted 
and  numbered  in  like  manner,  counsel  will  cite  the  volumes  prior  to 
the  G8rd  as  follows : 
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JUSTICES 

OF  THB 


SUPREME  COURT  Of  NORTH  CAROLINA, 


AUGUST  TERM,  1902. 


CBIBF  JUSTICE: 

DAVID  M.  FURCHES. 


ASSOOIATB  JX7STICE9: 

WALTER  CLARK,  ROBERT  M.  DOUGLAS. 

WALTER  A.  MONTGOMERY,  CHARLES  A.  COOK. 


ATTOBNEY-OBNEBAI. : 

ROBERT  D.  GILMER. 


SOPRBME  COUBT  BBPOBTEB: 

ZEB  V.  WALSER. 


CLBBK  OF  THE  SCPREiaC  OOCBT 

THOMAS  S.  KENAN. 

OFFICE  CLEBK: 

JOSEPH  L.  SEAWELL. 


MARSHAL  AND  T.TBRARIAN  : 

ROBERT  H.  BRADLEY. 
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JUDGES 

OF  THE 

Superior  Courts  of  North  Carolina. 


NAME.  DISTRICT.  BESIDEj^CE. 

GEORGE  H.  BROWN First Washington. 

FRANCIS  D.  WINSTON Second Windsor. 

HENRY  R.  BRYAN Third New  Bern. 

E.  W.TIMBERLAKE Fourth Louisburg. 

OLIVER  H.ALLEN Fifth Kinston. 

W.  S.  O'B.  ROBINSON Sixth Goldsboro. 

THOMAS  A.  MCNEILL Seventh Lumberton. 

WALTER  H.NEAL Eighth Laurinburg. 

THOMAS  J.  SHAW Ninth  Greensboro. 

ALBERT  L.  COBLE Tenth Statesville. 

HENRY  R  ST ARBUCK Eleventh Winston. 

WILLIAM  A.  HOKE Twelfth Lincolnton. 

W.  B.  COUNCIL Thirteenth  Lenoir. 

M.  H.  JUSTICE Fourteenth Rutherfordton, 

FREDERICK  MOORE Fifteenth Asheville. 

GEORGE  A.  JONES Sixteenth Franklin. 


Solicitors. 


NAME.  DI8TKICT.  RIESIDENOE. 

GEORGE  W.WARD First Elizabeth  City. 

WALTER  E.  DANIELS Second Weldon. 

L.L  MOORE Third Greenville. 

CHARLES  C.  DANIELS Fourth Wilson. 

RODOLPH  DUFFY Fifth Catherine's  Lake. 

ARMISTEAD  JONES Sixth Raleigh. 

C.C.LYON    Seventh Elizabethtown. 

L.  D.  ROBINSON Eighth Wadesboro. 

AUBREY  L.  BROOKS Ninth Greensboro. 

W.  C.  HAMMER Tenth Asheboro. 

M.  L.  MOTT Eleventh Wilkesboro. 

JAMES  L.  WEBB Twelfth Shelby. 

MOSES  N.  HARSHAW Thirteenth Lenoir. 

J.  F.  SPAINHOUR Fourteenth Morganton. 

JAMES  M.  GUDGER,  Jr Fifteenth Asheville. 

JAMES  W.  FERGUSON Sixteenth Waynesville. 


LICENSED  ATTORNEYS. 


AUGUST  TERM.  1902. 


Allred,  LsnyillbH Franklin  CJounty. 

Bbttt,  Everett  J .-Robeson  County. 

Brooks,  Bernard  A Nash  County. 

Brown,  Julius Pitt  County. 

Bubbee,  Philip  H Wake  County. 

Carter,  James  G Forsyth  County. 

Cook,  Leon  T Robeson  County. 

Douglas,  Stephen  A Guilford  County. 

Dye,  Robert  H Cumberland  County. 

Grimes.  Junius  D Pitt  County. 

GwYN,  James  A Haywood  County. 

Htams,  William  W Buncombe  County. 

IviE,  Allen  D Rockingham  County. 

King,  CharlesB Moore  County. 

Kittrell,  JosiAH  C Vance  County. 

Klutz,  Whitehead Rowan  County. 

KooNCE,  Charles  D ...Onslow  Cotmty. 

Leigh,  Joseph  A Tyrrell  County. 

Luther,  Watson  L Buncombe  County. 

McDuFFiE,  David  L Cumberland  County. 

Muse,  Curtis  M Moore  County. 

Newton,  Wayland  L Wake  County. 

Preston,  Edmund  B MecklenburgCounty. 

Reynolds,  George  D.  B Moore  County. 

Reynolds,  George  S Buncombe  County. 

Reynolds,  Henry. Forsyth  County. 

Rqbbbtb,  Guy  V Madison  County. 

Shajpfeb,  ElmerM Wake  County. 

Taylor,  Gaston  W Nash  County. 

Ufchubch,  Ernest  F Wake  County. 

Williams.  LeonidasB Richmond  County. 

Weight,  Thomas  L Sampson  County. 
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CALENDAR  OF  COURTS 


TO  BB  HBLD  IN 


North  Carolina  During  the  Spring  and  Fall  of  1903. 


SUPREME  COURT. 

The  Supreme  Court  meets  in  the  city  of  Raleigh  on  the  first  Monday 
in  February  and  the  last  Monday  in  August  of  every  year.  The  ex- 
amination for  applicants  for  license  to  practice  law,  to  be  conducted 
in  writing,  takes  place  on  the  first  Monday  of  each  Term,  and  at  no 
other  time. 


The  Judicial  Districts  will  be  called  in  the  Supreme  Court  in  the  fol- 
lowing order : 

February  Term,  August  Term, 

im,  1906. 

First  District February   8.  September   1. 

Second  District February  10.  September  8. 

Third  District February  17.  September  15. 

Fourth  District February  24.  September  22. 

Fifth  District March        3.  September  29. 

Sixth  District March       10.  October        6. 

Seventh  District March       17.  October       18. 

Eighth  District March       24  October       20. 

Ninth  District March       31 .  October      27. 

Tenth  District April          7.  November    8. 

Eleventh  District April         14.  November  10. 

Twelfth  District  April        21 .  November  17. 

Thirteenth  District April        28.  November  24. 

Fourteenth  Dijstrict May            5.  December     1 . 

Fifteenth  Dihtrict May          12.  December     8. 

Sixteenth  District May          19.  December   15. 


SUPERIOR  COURTS. 


Spring  TermR  date  trom  January  l  to  June  90. 
Fall  Terms  date  from  July  1  to  December  31. 


(The  parentbesls  numeral  following  the  date  of  a  Term  indicates  the  number  of 
weeks  during  which  the  Court  may  hold.) 


FIB8T  JUDICIAL  DISTRICT. 

Bpriko  Tkbk,  1QQ8-Judge  M.  H.  Jus- 
tice. 
Fai.1.  Tkbm,  190B-Jud«e  W.  B.  Council. 

Beaufort— Feb.  9   (2);  fApril   18   (1); 
•May  11  (1  ;  fOct.  19  (2);  Dec.  7  (S). 

Currituck' Feb.  28  (1);  Sept.  7  (1). 

Oundea— Mar.  8  (1);  Sept.  14  (1). 

Faaqnotank-Mar.  9  ($);  May  25  C^; 
SepLll  (1);  Nov.  28  (1). 

Perqalmans-Mar.  28  a);  Sept.  28  (1). 

Cbowan— Mar.  80  (1);  Oct.  6  (l). 
"  « (1);  Oct.  12  (1). 


Washington— April  20  (1);  Nov.  2  (1). 
Tyrrell- April  27  1);  Nov.  9  (1). 
Hyde-May  4  (1);  Nov.  80  (1). 
Dare— May  18  U);  Nov.  16  (1). 

SECOND  JUDICIAL  DISTRICT. 

Spring  Term,  1903- Judge  Fred.  Moore. 
Fall  Term,  1908    Judge  M.  H.  Justice. 

Halifax- Jan.  19  (2);  April  6  (2);  Aug. 
24  (2);  Nov.  SO  (2). 

Northampton— |Feb.  2  (1);  Mar.  28  (2); 

"   pt.  7  (2);  Nov.  2  (2). 
^arren-Feb.  9  (1);  May  11  (1);  Sept. 
21  (2). 
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COURT  CALENDAR. 


Bertlfr-tFeb.  16(2);  April 27  (2);tSepU 
14.(1);  Nov.  16  «2). 

Hertford-*Feb.  28  (1);  April  20  (1); 
•Aug.  17  (1);  Oct.  26  (1). 

THIRD  JUDICIAL  DISTRICn. 

Spring  Term,  1906— Judge  Qarland  S. 

FeiiguROD. 
Fall  Term,  1908— Judge  Fred.  Moore. 

Pitt— Jan.  12  (2);  fMar.  16  (2);  April  20 
(2);  Sept.  7  (2);  fOct.  19  (2). 

Craven— f Feb.  9  (1);  ♦April  6  (1);  fMay 
I  (2):  'Aug.  2^i  (1);  tSept.  21  (2);  ♦Nov.  16 
(1)  tNov.  iifj  (1). 

Greene— Feb.  2^  (1);  Aug.  31  (1>;  Dec. 
7  (2). 

Carteret-Mar.  9(1);  Oct.  5  (1). 

Jones— Mar.  30  (1);  Nov.  9  (1). 

Pamlico— April  18  (1);  Sept.  H  (1). 

FOURTH  JUDICIAIi  DISTRICT. 

Si»KrNG    Tkrm,    1908— Judge    Geo.   H. 
•  Brown. 

Fall  Term,  li<B— Jud|?e   Garland  ft. 
Ferguson. 

Fninklln-tJan.  19  (2);  April  13  (2); 
(u-t.  i;»  (2k 

Wilson— Feb.  2  r2);  fMay  11  (1);  ♦Sept. 
7  (H:  tNov.  10  (L'r,  ♦Dec.  14  (I). 

K(lgec>onibe-Mar.  2  (1;;  fMar. :»  (2); 
.Sept.  U  (I):  tNov.  2  (2). 

Nash— Mar.  9  (1);  April  27  (2);  Aug.  31 
(1):  Nov.  :w  (2). 

Martin— Mar  1(5  (2);  Sopt  21(2). 

Vanco— May  IS  (1);  Feb.  1(5  (21;  Oct. 
.")  (2). 

FIFTH  JUDICIAL  DISTRICT. 

SrRiN(;TKKM,1903— Judpo  R  B.Peebles. 
Fall  Term, 190;)— Judge  Goo  H.  Brown. 

New  Hanover- ♦Jan.  o  (2):  {-Jan.  26 
(2);  ♦Mar.  23  (1);  fAprll  G  (2);  ♦May 2)(1); 
♦July  13  il);  ♦Aug.  17  (1);  fOct.  12  (2); 
♦Nov.  9  a  >;  ♦Nov.  30(1). 

Onslow— Jan.  19  (2k  July  20  k2):  Oct. 
26(1). 

Duplin— Feb.  9  (1);  May  4  (1);  Aug.  31 
(1);  Dec.  7  (2). 

Sampson— Feb.  K)  (2);  May  11  (2) ;  Sept. 
28  (2). 

Pender— Mar.  2  (2);  Sept.  7  (2);  Dec. 

21  (1). 

I^noir-Mar.  9  (2);  April  27(1);  Nov. 
16  (2). 

SIXTH  JUDICIAL  DISTRICT. 

Spring  Term,  1903— Judge  H  R.  Biyan. 
Fall  Term,  1903— Judge  R.  B.  Peebles. 

Wake— ♦Jan.  6  (2):  fFeb  28  (2»;  fMar. 
23  (2>;  tApril  20  (2);  ♦July  18  (2);  ♦Sept.  28 
(2);  tOct.  28  (8). 

Wayne— Jan.  19  (2);  April  18  (l);Sept. 
14  (2);  Nov  80  (1). 

Harnett— Feb.  9  (2);  Aug.  81  (1);  INov. 
16  ^2\. 

Johnston— Mch  9  (2);  Sept.  7  (2);  Dec. 
7(2). 

SEVENTH  JUDICIAL  DISTRICT. 

Spring  Tbrm,  1908- Judge  C.  M.  Cooke. 
Fall  Term,  190B— Judge  H.  R.  Bryan. 

Cumberland— Jan.  12  (1):  Feb.  16  (2); 
tMar.  23  (2);  April  27  (1);  fMay  4  (1); 
•Aug.  81  (1);  fOct.  26  (1);  ♦Nov.  28  (1). 


Robeson-^Feb.  2  (2):  fMar.  80  (2); 
Way  18  (1);  ♦July  27  (1);  1«ept  14  (2); 
♦Nov.  0  (2);  fDec.  7  (1). 

Columbus— Feb.  28  (1);  April  18,(1); 
Sept.  7(1);  Nov.  80(1). 

Bladen— Mar.  2  (2):  Oct.  12  (2). 

Brunswick— Mar.  16  (1);  Sept.  28  (1). 

EIGHTH  JUDICIAL  DISTRICT. 

Spring  Term,  1908— Judge  Oliver  H. 

Allen. 
Fall  Term,  1908— Judge  C.  M.  Cooke. 

Moore— fJan.  19  (2);  ♦April  20  (1);  fMay 
11  (2);  ♦Aug.   17  (1);  fSepU  21  (1;;  ♦Dec 

7(1). 

Chatham— Feb.  2  (1);  May  4  (1);  fAug. 
10  (1);  Nov.  16  (1). 

Anson— *Feb.  9  (1);  fApril  13  (1)  ♦Sept. 
14  (1);  fOct.  12  (1). 

Union -♦Feb.  16  (2);  t  March  16(21;*  Aug. 
3  (1);  Aug.  24  (2);  Oct.  9  (2);  ♦Nov.  80  (1). 

Richmond— tMar.  2  (1);  fMar.  80  (2); 
♦Sept.  7  (1);  Sept.  28  (2). 

Scotland— tMar.  9  (1);  ♦April  27  (1); 
tNov.  2  (1);  ♦Nov.  23  (1). 

NINTH  JUDICIAL  DISTRICT. 

Spring  Term,  1903— Judge  W.  R.  Allen. 
Fall  Tkkm,  19a)— Judge  O.  H.  Allen. 

Durham— ♦Jan.  5  (1);  tJan.  19  (1); 
tMar.  lii  (I):  ♦May  11  (l);^Aug.  31  (1); 
tOct.  5  (2);*I)ec.  7(1). 

Guilford- ♦Jan  12  (1);  tFeb.  9  (1); 
tApril  13  (1);  ♦May  4  (1);  tJune  8  (1); 
♦Aug.  21  (1,;  t^*'Pt-  21  (1);  ♦Oct.  28  (1); 
tNov.  2  (1):  il)eo.  14(1). 

GranvllU— Ft-b.  2  il);  April  20  (2);  Aug. 
3(1);  Nov.  23(2). 

Alamance- tFeb.  23(1);  fMay  25  (1); 
tSept.  7  (2);  ♦Nov.  9  (1). 

Orange— March  9  (1);  fMay  18  (1);  Aug. 
10(1);  Oct.  19  (1). 

Person- April  6  (I);  Aug.  17  (1);  Nov. 
1«  (1). 

TENTH  JUDICIAL  DISTRICT. 

Spring  Term,  1908— Judge  Thomas  A. 

McNeill. 
Fall  Term,  1903- Judge  W.  R.  Allen. 

Montgomery— ♦Jan.  19  (1);  fApril  18 
(1);  Sept.  28  .2). 

Iredell-Jan.  26  (2);  May  18  (1);  Aug.  10 
(2):  Nov.  9  (2). 

Rowan- Feb.  9  (2);  May  4  (2);  Sept.  7 
(2);  Nov.  23  ^21. 

Davldson-Feb.  28  (2);  fApril  20  (1); 
Aug.  81  (2). 

Stanly- ♦Mar.  9  (1);  f  July  20  (1);  fSepi. 
21  (1);  fDec.  21  (H. 

Randolph- Mar.  16  (2);  July  27  (2); 
Dec.  17  (1  •. 

Davie— Mar.  30  (2);  Oct.  12  (2). 

Yadkln-April  27  (2);  OcU  26  (2). 

ELEVENTH  JUDICIAL  DISTRICT. 

Spring  Term,  1908 -Judge  Walter  H. 

Neal. 
Fall  Term,   1906— Judge  Thomas  A. 

McNeill. 

Wilkes-Jan.  26  (2);  Ang.  10  (2);  fOot. 
26(2). 

Forsyth— *Feb.  9  (2);  fMar.  9  r2);  May  16 
(2);  ♦July  27  (1);  fSept.  14  (2);  ^ct.  12  (1); 
fDec.  7  (2). 


COURT  CALENDAR. 


iz 


Bocklne^liam— Feb.  28  (2);  Aug.  8  (1); 
Nov.  •  (2). 

AllegbaDy— Mar.  23  (1);  Aug.  24  (1). 

QMwei^Apiil  18  (1);  Oct.  9  (1). 

Barry— fApril  20  (1);  fAug.  31  (2);  Nov. 
S(2}. 

8toke»— May  4  (2);  Sept.  28  (2). 


TWELFTH  JUDICIAL  DISTRICn. 

Spring  Tkbx,  1908— Judge  Thomas  J. 

Shaw. 
Fall.  Tsrx,   1908— Judge  Walter  H. 

Xeal. 

Mectr)eobarg-^%n.  12  (2);  *Feb.  9  (2); 
tMar.  9  (2);  April  20  (1);  *June  1  (1); 
tJnIy  20  (2);  •Aug.  17  (1);  ♦Sept.  28  (1); 
tOcL  12  (2):  *Nov.  30  (1). 

Oabarraf«-^an.  26  (2);  May  4  (2);  Aug. 
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SIXTEENTH  JUDICIAL  DISTRICT. 
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Fall  Term,  1JK)3— Judge  W.  A.  Hoke. 
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23(2). 


♦  For  criminal  cases  only,    f  For  civil  cases  only.    X  For  civil  and  Jail  cases. 
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DISTRICT  COURTS. 

BASTBRif  DxsTKxcT,  Thoiuas  R.  Pumell,  Jndge,  Raleigh. 
Wbstbrn  District,  James  B.  Boyd,  Judge,  Greensboro. 


UNITHD  STATES  CIRCUIT  COURT. 

TW-Mi.— Wilmington,  first  Monday  after  fourth  Monday  in  April  and  October. 
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UNITED  STATES  DISTRICT  COURT. 
BABTBBM  DISTRICT. 

TltniM.— Elisabeth  City,  third  Monday  in  April  and  October. 
New  Bern,  fourth  Monday  in  April  and  October. 
Wilmington,  first  Monday  after  fourth  Monday  in  April  and  October. 
Raleigh,  fourth  Monday  in  May  and  first  Monday  in  December. 

OFPICBRS. 

Hsrry  Skinner.  United  States  District  Attorney,  Raleigh. 
Oscar  J  Spears,  Assistant  United  States  District  Attorney,  I^Ulington. 
Henty  C.  uockery.  United  States  Marshal,  Rockingham. 

H.  h.  Grant.  Clerk  United  SUtes  District  and  Circuit  CourU  for  the  Eastern  District 
of  North  Carolina,  Goldsboro. 

DBPUTT  CLBRKS. 

George  L.  Tonnoffski,  Rsleigh. 

W.  H  Shaw,  Deputy  Clerk  for  both  Circuit  and  District  Courts,  Wilmington. 

George  Green,  New  Bern. 

John  P.  Overman,  Elisabeth  City. 

WBSTBRIf  DISTRICT. 

7>r»w.-— Circuit  and  District  terms  are  held  at  same  time  and  place,  as  follows : 

Greensboro,  first  Monday  in  April  and  October,  Samuel  L.  Tn^den,  Clerk. 
Statesville,  third  Monday  in  April  and  October,  H.  C  Cowles.  Clerk. 
Asheville,  first  Monday  in  May  and  November,  Charles  McKesson.  Clerk. 
Charlotte,  second  Monday  in  June  and  December,  H.  C.  Cowles,  Clerk. 

A.  E.  Holton,  United  States  District  Attorney,  Winston. 

A.  H.  Price,  Ass  stant  United  States  District  Attorney,  Salisbury. 

J.  M.  Mllliken,  United  States  Marsha),  Greensboro. 
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Meekins  v.  Railroad. 


tile  wrongful  act  or  neglect  of  the  defendant.  The  original 
action  was  brought  within  one  year  from  the  death  of  the 
plaintiff's  intestate  and  a  nonsuit  was  taken.  Within  one 
year  after  such  nonsuit,  but  more  than  a  year  after  the  death 
of  intestate,  this  action  was  begun.  The  defendant  demurred 
ore  tenus  and  moved  to  dismiss  the  action,  and  apj)ealed  from 
a  refusal  of  its  motion. 

The  Cwle,  Sec.  16(5,  provides:  ^'If  any  action  shall  be 
commenced  within  the  time  prescribed  therefor,  and  the  plain- 
tiff be  nonsuited  *  *  *  the  plaintiff  *  *  *  may 
commence  a  new  action  ^vithin  one  year  after  such  nonsuit." 
The  defendant  contends  that  this  provision  is  under  the  title 
in  The  Code  applying  to  limitaiioiis,  and  that  the  time  pre- 
scribed imder  Section  1498  is  not  strictly  a  statu1>e  of  limita- 
tions. Best  V.  Kinston,  106  X.  C,  205.  But  the  original 
action  ^vas  brought  ^vithin  the  time  prescribed  in  Section 
1498,  and,  therefore,  it  does  not  here  matter  what  the  nature 
of  that  prescription  is.  On  the  other  hand,  the  time  within 
which  a  new  action  may  be  commenced  after  a  nonsuit^  etc., 
is  a  statute  of  limitation,  and  applies  to  all  cases  where  a  non- 
suit, etc.,  has  been  sustained.  This  statute  (The  Code,  Sec. 
166)  contains  no  exception  of  cases  under  Section  1498,  or 
of  any  other  cases  where  the  time  prescribed  for  bringing  the 
original  action  might  not  be  strictly  a  statute  of  limitation. 
We  know  no  cause  why  the  privilege  to  commence  a  new  ac- 
tion within  a  year  after  nonsuit  should  not  apply  equally  to 
all  cases  of  nonsuit.  The  statute  makes  no  distinction,  and 
there  is  certainly  none  in  the  reason  of  the  thing,  which  is  the 
same  as  to  that  class  of  cases,  as  in  any  others. 

Xo  appeal  lies  from  a  refusal  to  dismiss  an  action.  Clark's 
Code  (3d  Ed.),  page  738,  and  numerous  cases  there  quoted  ; 
Clinard  v,  Whitej  129  !?s.  C,  250.  But  we  have,  notwith- 
standing, discussed  the  merits  of  the  motion,  as  was  done  ixi 
the  last-named  case,  and  in  State  v.  Wylde,  110  N.  C,  500. 

Appeal  Dismissed. 
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Gkx>DTEAB  V.  Cook. 

GOODYEAR  v.  COOK. 
(Filed  September  9,  1902.) 

MORTGAGES— Trtt^t^—A'ottce. 

A  trustee  in  a  deed  of  trust,  applying  the  proceeds  as  provided 
in  the  registered  deed,  is  not  chargeable  with  notice  that  the 
deed  was  improperly  registered,  because  as  attorney  he  had 
twelve  years  before  drawn  the  deed  of  trust. 

Action  by  J.  M.  Groodyear  against  Ohas.  A.  Cook,  heard 
by  Judge  Francis  D.  Winston^  at  September  Term,  1901,  of 
Jhe  Superior  Court  of  Wakren  County.  From  a  judgment 
for  the  jilaintiflF,  the  defendant  appealed. 

Xo  coimsel  for  the  plaintiff. 

B,  G.  Green  and  F.  H.  Biishee,  for  the  defendant. 

Clark,  J.  Upon  the  facts  agreed,  it  appears  that  the  de- 
fendant, as  attorney  at  law,  on  1st  April,  1886,  drew  a  deed 
in  trust  (which  was  not  then  signed  nor  delivered),  to  secure 
two  notes,  one  for  $175,  to  Benjamin  Goodyear,  and  the 
other  for  $370,  payable  to  Rebecca  Goodyear.  The  party 
for  whom  the  paper  was  drawn  took  it  away,  and  on  10th 
June,  1886,  it  was  recorded  without  any  knowledge  or  agency 
on  the  part  of  the  defendant  The  matter  passed  out  of  the 
mind  of  the  defendant  till  about  the  month  of  February, 
1898,  said  Rebecca  demanded  that  the  defendant,  as  trustee, 
should  sell  the  land.  The  defendant  asked  for  the  trust  deed 
and  M-as  referred  to  the  registry  of  the  same  and  directed  to 
sell  by  that.  As  recorded,  the  trust  deed  named  the  defend- 
ant as  trustee,  and  required  him  "to  pay  in  full  the  note  to 
Rebecca  Goodyear,  and  the  surplus,  if  any,*'  to  the  grantor. 
He  property  was  duly  advertised  and  sold  2l8t  March,  1898, 
when  it  was  bought  by  said  Rebecca  at  the  price  of  $310, 
whichj  being  less  than  her  debt,  the  amount  of  her  bid  was 
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credited  on  her  note  and  the  land  was  conveyed  to  her.  The 
plaintiff  did  not  become  holder  or  owner  of  the  $175  note 
till  1901,  and  neither  Benjamin  Goodyear,  nor  anyone  else, 
prior  to  that  time,  gave  the  trustee  notice  of  the  $175  claim. 

The  following  averment  of  the  defendant  is  admitted  by 
the  plaintiff,  t.  e. :  ^'The  defendant  had  no  knowledge  or 
information  whatsoever,  nor  any  reasons  to  suspect  or  ber 
lieve  that  there  was  any  defect  or  error  in  the  registration 
of  said  deed,  and,  in  executing  said  powers,  he  was  acting 
as  agent  for  the  parties  to  said  deed,  and  used  dne  care  and 
caution  in  the  discharge  of  said  trust." 

Upon  the  facts  admitted^  judgment  should  have  been  en- 
tered for  the  defendant.  The  mere  fact  that  the  defendant 
had  once  drawn  a  trust  deed  for  the  gran/tor,  requiring  pay- 
ment of  the  $175  note  out  of  proceeds  of  sale,  as  well  as  pay- 
ment of  the  $370  note,  which  alone  is  required  by  the  deed, 
as  recorded,  was  no  notice  to  him  that  the  deed  was  improp- 
erly registered — certainly  not  after  the  admission  that  he  did 
not  have  any  ^^information  or  knowledge  whatsoever,  nor 
any  reasons  to  euspect  or  believe  that  there  was  any  defect  or 
error  in  the  registration  of  said  deed  of  trust."  Besides,  the 
laches  of  the  plaintiff  and  those  under  whom  he  claims,  has 
been  so  grosi*  as  to  deprive  them  of  any  standing  in  a  Court  of 
Equity,  if  tiiere  had  been  at  any  time  any  merit  in  his  con- 
tention. 

Reversed. 
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Wolfe  v.  Hamftoix. 


WOLFE  V.  HAMPTON. 

(Filed  September  9,  1902.) 

EVIDENCED— WitneOTC*. 

Where  a  plaintiff  first  teetifies  as  to  what  passed  between  de- 
fendant and  the  deceased,  the  defendant  is  entitled  to  giye 
his  version  of  the  same  transaction. 

Action  by  T.  B.  Wolfe  and  others  againat  W.  H.  Hamp- 
ton, heard  by  Judge  H.  B.  Starhuch  and  a  jury,  at  Decemher 
(Special)  Term,  1901,  of  the  Superior  Court  of  Washing- 
ton Oounty.  From  a  judgment  for  the  defendant,  the  plain- 
tiff appealed. 

W.  M,  Bond,  for  the  plaintiffs. 
A,  0.  Oaylord,  for  the  defendant. 

Clakk,  J.  The  plaintiffs,  children  of  H.  E.  Wolfe,  bring 
this  action  as  the  beneficiaries  named  in  a  life  insurance  pol- 
icy. They  allege  that  the  defendant  in  1885  contracted  with 
their  father  for  a  consideration  to  keep  up  the  policy  by  pay- 
ing the  premiums  thereon,  but  that  in  December,  1888,  the 
defendant  defaulted  in  such  payment,  whereby  the  policy 
became  forfeited.  H.  E.  Wolfe  died  in  1897.  This  action 
was  instituted  in  November,  1900. 

T.  B.  Wolfe,  one  of  the  plaintiffs,  testified  that  the  defend- 
ant agreed  with  his  father  and  himself,  for  the  consideration 
named,  to  keep  the  premiums  on  said  policy  paid  up,  and 
that  after  his  father's  death  he  saw  the  defendant,  who^  ad- 
mitted said  agreement,  and  that  he  had  allowed  the  policy  to 
lapse  in  1888.  The  defendant  testified  that  his  agreement 
«ith  H.  E.  Wolfe  was  that  he  (witness)  would  pay  the 
premiums  only  so  long  as  they  did  not  exceed  the  then  rate 
^*f  $3.40  per  month,  and  that  any  excess  above  $3.40  should 
he  paid  by  Wolfe;  that  no  one  was  present  besides  H.  E. 
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Wolfe  and  himself,  and  that  when  the  excess  hecame  heavy 
Wolfe  stopped  paying,  and  Uiat  this  was  the  sole  cause  of  the 
forfeiture.  The  exception  to  this  evidence  of  the  oonrersa- 
tion  and  contract  between  the  witness  and  the  deeeaaed  is  the 
only  point  presented,  as  the  other  exception  is  as  to  evidence 
admitted  upon  another  issue,  which  became  immaterial,  in 
view  of  the  finding  upon  this  issue,  and  which,  consequently^ 
the  jury  did  not  pass  upon. 

As  the  plaintiflF,  T.  B.  Wolfe,  first  gave  his  version  as  to 
v/bat  passed  between  his  father  and  the  defendant,  it  could 
not  be  error  to  permit  the  defendant  to  give  his  account  of  the 
same  transaction. 

No  Error. 


ALLEGHANY  COMPANY  v.  BAST  COAST  LUMBER  COMPANY. 

(Filed  September  9,  1902.) 

1.  INJUNCTION— «c«tro<fiinif   Order— Timher. 

Where,  in  an  action  to  try  title  to  timber  land,  the  trial  judgre 
finds  as  a  fact  that  there  is  a  bona  fide  contention  on  both 
sides,  based  upon  evidence,  and  that  the  plaintiff  has  made 
out  a  prima  facie  case,  such  issue  should  be  submitted  to  a 
jury,  and  could  not  be  determined  on  a  motion  to  continue 
an  order  restraining  the  cutting  of  timber. 

2.  INJUNCTIONS— Ac<»  1901,  Chap.  666, 

An  order  restraining  trespass  on  timber  lands  was  properly  con- 
tinued until  the  hearing,  under  Acts  1901,  Chap.  666. 

Action  by  the  Alleghany  Company  against  the  East  Ooast 
Lumber  Company  and  others,  heard  by  Judge  Oeorge  H. 
Brown,  at  Chambers,  at  Washington,  N.  C,  January  28, 
1902,  From  an  order  continuing  a  preliminary  injunctioii 
restraining  the  cutting  of  timber,  the  defendants  appealed. 
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Rodman  &  Bodman,  Small  &  McLean^  for  the  plaintiff. 
E,  F.  Aydlett  and  F.  H.  Bushee,  for  the  defendant. 

Ci^ABK^  J.  It  is  admitted  that  the  defendants  are  cutting 
rimber  arcnind  the  southern  side  of  Endless  Bay,  and  if  the 
head  of  the  northeast  prong  of  Long  Shoal  River  is  located  as 
contended  by  plaintiff,  then  (for  the  purposes  of  this  motion 
only),  it  is  further  admitted  that  said  cutting  is  being  done 
upon  the  lands  described  in  the  complaint  and  covered  by  Uie 
John  Hall  Grant. 

There  is  a  horw,  fide  and  serious  contention  as  to  the  true 
Joeation  of  the  head  of  the  northeast  prong  of  Long  Shoal 
Kiver,  upon  the  determination  of  which  rests  the  location  of 
the  J(ihn  Hall  Grants  under  which  plaintiff  claims  and  de- 
fenlnuts  do  not,  and  which  grant,  if  located  by  plaintiff's 
contention,  covers  the  locus  in  quo.  This  contention,  which 
is  supported  by  affidavits  of  each  party  in  favor  of  its  own 
view,  can  not  be  decided  upon  this  motion,  but  must  be  sub- 
mitted to  a  jury. 

Iiij^  Honor  having  correctly  found  as  a  fact  that  *Hhere  is  a 
bona  fide  contention,  on  both  sides,  based  upon  evidence,"  and 
that  the  plaintiff  has  made  out  a  prima  facie  case,  could  not, 
under  tTiapter  666,  Acts  1901,  do  otherwise  than  continue 
tlie  restraining  order  to  the  hearing. 

No  Error. 
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TAYLOR  V.  BRINKLET. 
(Filed  September  16,  1902.) 

IMPROVEMENTS— FroiMl—Wi««—l?tHdencc. 

Where  tlie  plaintiff  is  induced  to  make  Improyements  on  land  by 
promise  of  testator  that  he  should  have  the  use  of  It  while 
testator  lived,  and  at  death  of  testator  the  land  should  be- 
long to  wife  of  plaintiff,  and  the  testator  devises  It  to  wife 
of  plaintiff  for  life,  with  remainder  to  her  children,  it  is  not 
such  fraud  as  authorizes  plaintiff  to  recover  for  such  im- 
provements. 

Action  by  F.  H.  Taylor  against  A.  Brinkley  and  others, 
heard  by  Judge  Oeorge  H.  Brown,  at  April  Term,  1902,  of 
the  Superior  Court  of  Halifax  County.  From  a  judgment 
for  the  defendants,  the  plaintiff  appealed. 

Day  £  Bell,  for  the  plaintiff. 

TTios.  N.  Hill,  and  E.  L.  Travis,  for  the  defendants. 

FuRCHKs,  O.  J.  On  the  18th  of  November,  1885,  the  plain- 
tiff married  Hattie  E.  Perkins,  the  only  daughter  of  the  in- 
testate. The  plaintiff  was  at  that  time  a  resident  of  the 
State  of  Virginia,  and  the  testator  a  resident  of  Halifax 
County,  North  Carolina.  At  the  uigent  solicitation  of  the 
testator,  the  plaintiff  disposed  of  his  property  in  Virginia 
and  moved  to  North  Carolina  in  the  fall  of  1888,  where  he 
and  his  family  have  lived  ever  since.  In  order  to  induce  the 
plaintiff  to  move  to  North  Carolina,  the  testator  stated  to  him 
that  if  he  would  do  so  hei  should  have  the  immediate  control 
and  use  of  the  home  place,  on  which  the  testator  then  lived, 
during  the  testator's  lifetime,  and  "it  would  belong  to  the 
plaintiff's  wife  at  his  death."  That  the  plaintiff  should  have 
board  for  himself  and  family  free  of  charge,  and  that  he 
should  have  the  benefit  of  such  improvements  as  he  might  put 
on  the  land.     And,  under  this  promise  of  the  testator,  he 
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moved  to  North  Carolina  and  took  charge  of  said  "home 
place,"  containing  about  two  thousand  acres,  and  put  valuable 
improvements  thereon,  consisting  of  bams  and  tenant  houses, 
to  the  value  of  $5,000 ;  for  which  he  says  he  is  entitled  to  be 
paid  that  amount,  for  the  reason  that  said  lands  did  not  be- 
come the  property  of  his  wife  at  the  death  of  the  testator,  as 
testator  said  they  would,  and  that  he  is  thereby  damaged  to 
that  amount. 

That  part  of  the  testator's  will  disposing  of  this  ''home 
place"  is  as  follows:  "Item  2.  I  loan  to  my  daughter  Hattie 
E.  Taylor  during  her  life  all  that  part  of  my  home  tract  of 
land  beginning  (giving  boundaries).  I  loan  to  Hattie  E. 
Taylor  during  her  life,  then  to  go  to  her  children.  In  speak- 
ing of  my  home  tract  of  land,  I  mean  all  the  land  I  own  that 
joins  my  home  tract." 

This  contract,  agreement  or  promise  which  defendant's  tes- 
tator made,  the  plaintiflF  alleges  induced  him  to  move  from 
Virginia  to  North  Carolina,  and  to  place  said  improvements 
upon  the  land,  is  denied  in  the  defendant's  answer.  It  can 
not,  therefore,  be  proved  as  a  legal  contract  or  liability,  not 
being  in  writing,  and  void  under  the  Statnte  of  Frauds.  The 
only  relief  the  plaintiff  has,  if  he  has  any,  is  in  equity  to 
prevent  a  fraud  by  which  the  plaintiff  would  be  damaged  and 
the  testator's  estate  benefited  to  prevent,  one  party  from  reap- 
ing the  benefit  of  another's  money  or  labor,  obtained  by  the 
breach  of  his  own  contract  or  promise  that  induced  the  plac- 
ing the  buildings  on  the  land.  It  is,  therefore,  held  that, 
where  one  person  is  induced  to  put  valuable  improvements  on 
the  land  of  another  under  a  promise  or  contract  of  the  owner 
to  convey,  and  he  afterwards  refuses  to  do  so,  the  party  so 
induced  to  make  the  improvements  may  recover  compensa- 
ticm  therefor  to  the  value  of  said  improvements.  This  is  not 
a  legal  right,  but  an  equitable  relief  to  prevent  fraud.  It  is 
not  an  action  upon  the  contract,  or  for  a  bre^icli  of  the  con- 
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tract,  though  the  contract  or  promise  may  he  shown,  to  eetab- 
Hfth  the  fraud.  But  tlie  relief  is  collateral  to  the  contract, 
and  is  not  for  the  cost  of  the  improvements  or  the  labor  done 
in  putting  them  there,  bnt  for  the  amount  they  have  benc^- 
fited  the  land.  The  plaintiff's  right  to  relief  in  such  cases 
does  not  proceed  so  much  upon  the  idea  of  compensating  the 
plairtiff  for  his  work,  but  upon  the  idea  that  the  defendant 
shall  not  be  benefited  by  the  plaintiff's  work  so  induced,  with- 
out paying  what  it  is  worth  to  the  defendant.  Luton  r.  Bad- 
ham,  12J)  X.  C,  7,  and  authorities  there  citad. 

It  was  stated  in  the  argimient  tliAt  Ltdon  v.  Badham  had 
gone  as  far  as  any  cAse  in  our  Reports,  but  it  had  advanced 
neditng  now,  unless  it  might  be  that  it  was  a  more  pronoimced 
declaration  of  this  doctrine,  as  a  cause  of  action,  as  well  as 
a  ground  of  defence.  But  it  seems  to  us  that  this  doctrine  is 
well  sustained  by  the  authorities  cited  in  that  case,  and  such 
a  distinction  as  claimed  by  defendants  that  it  is  only  a  matter 
of  defence,  rests  u])on  no  well-grounded  reason  or  principle 
and  is  nnt  sustained  by  authority.  And  we  are  imwilling 
to  say  that  the  plaintiff  is  not  entitled  to  relief,  for  the  reason 
that  he  is  plaintiff  and  is  asking  affirmative  relief. 

And  we  do  not  say  that  no  judgment  can  be  had  in  per- 
sonam under  this  doctrine,  ^Wthout  declaring  a  lien  on  the 
property  improved,  as  there  seems  to  be  no  reason  why  such 
judgments  might  not  be  granted. 

The  general  rule  has  been  to  make  judgments  in  such  cases 
a  line  upon  the  land  so  improved,  until  paid.  This  is  done 
for  the  i)rotection  and  benefit  of  the  party  who  has  put  the 
improvements  on  the  land.  But  for  this,  the  defendant  might 
defeat  the  recovery  by  claiming  the  homestead,  or  otherwise. 
And  if  any  such  judgment  as  this  is  asked,  the  owner  of  the 
land  should  be  a  party.  But  we  do  not  see  why  he  should  he, 
if  no  such  lien  is  asked. 

If  the  plaintiff  was  induced  to  put  valuable  improvements 


N.  C]  AUGUST  TERM,  1902.  11 


Tatlob  v.  Brinklet. 


on  this  land  during  the  testator's  lifetime,  it  was  a  benefit  to 
the  testator,  as  the  land  was  his  at  that  time ;  and  we  da  not 
see  why  he  should  not  be  liable  for  them,  if  he  afterwards 
so  acted,  by  selling  or  conveying  the  land  to  some  one  else, 
as  to  deprive  the  plaintiff  of  its  use  and  benefit.  And  if  he 
would  have  been  liable,  we  do  not  see  why  his  estate  would  not 
be. 

Then,  is  the  plaintiff  entitled  to  recover  damages  against 
the  defendants  ?  He  is  induced  to  leave  Virginia  and  come 
to  North  Carolina,  mad  to  put  the  improvements  on  the  land, 
by  the  prranise  of  the  testator  that  if  he  would  do  so  he  should 
have  the  use  of  the  land  while  the  testator  lived,  tmd  the  im- 
provements  he  might  put  on  it,  and  at  his  (testator's)  death 
"it  would  belong  to  plaintiff's  wife.''  There  is  no  complaint, 
imtil  the  testator's  death,  when  he  willed  the  land  to  the 
plaintiff's  wife  for  life  and  then  to  her  children  in  fee^,  It 
is  true  that  in  another  paragraph  of  the  will  he  leaves  it  in 
tmst  for  them,  but  the  trustees  named  have  renounced  their 
trusteeship,  and  the  plaintiff  has  been  appointed  trustee  in 
their  stead.  He  and  his  family  are  in  possession  of  said  land 
and  improvements,  and  have  been  ever  since  the  etstator's 
death. 

We  have  seen  that  the  plaintiff  has  no  right  of  action  at 
lan\  He  therefore  appeals  to  equity,  and  it  is  seen  that,  in 
proper  cases,  eqvity,  to  prevent  fraud,  will  give  relief.  But 
this  doctrine  rests  entirely  upon  the  ground  of  franid.  The 
only  ground  or  all^ation  of  fraud  is  that  the  testator  said 
**at  my  death  it  will  be  your  wife's."  By  testator's  will  it 
is  his  wife's,  though  not  free  from  encumbrances,  nor  for  so 
long  a  time  as  plaintiff  desires.  But  it  is  hers,  and  substan- 
tially covers  the  plaintiff's  ground  of  complaint.  It  seems 
to  us  that  most  men  would  have  been  satisfied  with  its  being 
left  to  Aw  wife  and  children.  But,  however  this  may  be,  we 
see  no  such  fraud  as  will  induce  the  Court,  in  the  exercise  of 
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its  equitable  jurisdiction,  to  interfere  with,  the  legal  rights  of 
the  parties. 
Affirmed. 

Clabk  and  Douglas,  JJ.,  concur  in  the  result. 


PHELPS  V.  WINDSOR  STEAMBOAT  COMPANY. 
(Filed  September  16,  1902.) 

CARRIERS — Steamboats — Lessor — Lessee — Negligence. 

/The  lessor  of  a  steamboat,  not  being  a  quasi  public  corporation, 
is  not  liable  for  injury  to  a  passenger  from  negligence  of  the 
lessee.     ) 

Action  by  J.  T.  Phelps  and  wife  against  the  Windsor 
Steamboat  Company,  heard  by  Judge  George  H.  Brown,  at 
Spring  Term,  1902,  of  the  Superior  Court  of  Beetie  County. 
From  a  judgment  dismissing  the  action  as  to  defendant  Eliza- 
beth Branning,  administratrix,  the  plaintiff  appealed. 

St.  Leon  Scull,  for  the  plaintiffs. 

Pruden  cf  Pruden,  and  Shepherd  &  Shepherd^  for  the  de^ 
fendant. 

Clark,  J.  This  is  an  action  against  the  defendant  steam- 
boat company  alleging  that  while  a  passenger  on  one  of  its 
boats,  by  negligence  in  the  loading  and  operation  thereof,  the 
boat  was  capsized  and  the  plaintiff  was  thrown  into  the  water 
and  injured,  and  her  baggage  was  also  damaged.  The  plain- 
tiff joins  in  the  action  the  administratrix  of  one  John  W. 
Branning,  upon  the  ground  that  said  Branning  was  the  owner 
of  said  vessel,  and  had  leased  it  to  the  said  steamboat  com.- 
pany.     It  does  not  appear,  nor  is  it  alleged,  that  he  had  any 
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coimectioii  with  the  operation  of  said  veeeel  by  the  other  de- 
fendant 

His  Honor  properly  dismissed  the  action  as  tf>  Branning 
upon  the  ground  that  no  cause  of  action  is  stated  against  him. 
Gtdzoni  v.  Tyler,  64  CaL,  334;  S.  and  R.  Neg.,  sec.  501. 
In  Harden  v.  Railroad  Co.,  129  N.  C,  354;  55  L.  E.  A., 
784;  85  Am.  St  Eep.,  747,  and  the  cases  there  cited; 
from  Aycock  v.  Railroad,  89  N.  C,  321,  down  to  and  in- 
clusive of  Perry  v.  Railroad,  129  N.  0.,  333,  and  Raleigh  v* 
Railroad,  Ibid,  255^ (affirmed  since  in  Smith  v.  Railroad, 
130  N.  0.,  344),  the  lessor  is  held  liable,  notwithstanding 
the  lease,  because  a  railroad  company  (the  lessor  in  those 
cases)  was  a  quasi  public  corporation,  enjoying  the  use  of 
the  right  of  eminent  domain  to  take  private  property  by  con- 
demnation for  its  right-of-way  "because  it  is  for  a  public  use,^' 
and  with  many  other  special  privileges  and  rights  confeiTed 
for  the  public  benefit,  and  it  could  not  be  allowed  by  merely 
making  a  lease  to  put  off  all  liability  for  the  manner  in  which 
its  duties  are  discharged,  while  receiviiig  the  full  benefit  for 
valuable  privileges  conferred  upon  it  in  the  shitpe  of  rental. 
This  can  only  be  done^  as  the  authbrities  cited  in  those  oases 
show,  when  the  legislative  power  having  had-  opportunity  to 
look  into  the  solvency  of  the  lessee  haa  not  only  authorized  the 
lease,  but  has  expressly  released  the  lessor  company  from 
further  responsibility.  Logan  v.  Railroad,  116  N.  0.,  940; 
20  Am.  and  Eng.  R.  Cases  Ann.  at  page  847,  848,  and  numer- 
ous other  cases  cited  in  Harden  v.  Railroad,  supra.  Were  it 
otherwise,  an  insolvent  lessee  could  operate  the  railroad  with- 
out responsibility  to  the  paiblic  or  to  employees  leaving  the 
lessor,  the  original  corporation,  to  enjoy  the  profits  of  its 
privil^es  without  any  corresponding  responsibility  in  re- 
turn. 

But  nothing  in  those  cases,  nor  in  the  reason  of  the  thing, 
applies  to  the  lessor  of  a  steamboat  which  has  received  no 
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special  privileges  or  benefits  of  great  value  from  the  State, 
and  who  indeed  in  this  instance  was  a  private  individual. 
No  liability  attaches  to  said  Branning  because  he  was  presi- 
dent of  said  company,  unless  it  were  allied  and  shown  that 
the  lease  was  collusive  and  colorable  only  and  a  sham  to  avoid 
personal  liability,  and  tliat  he  had  in  fact  leased  his  own  prop- 
erty to  himself.  But  there  is  no  sucli  averment,  and  in  dis- 
missing the  action  as  against  his  estate,  there  was 
No  Error. 

Cook,  J.,  concurs  in  the  conclusion. 


CARTER  V.  WHITE. 
(Filed  September  16,  1902.) 

BJKCTM.B^T— Partition— Judgment. 

Where,  in  an  action  of  ejectment  and  Judgment  that  defendant 
owned  a  certain  undivided  interest,  less  than  claimed  by 
him,  and  the  plalntifTs  the  balance,  a  Judgment  in  subse- 
quent partition  proceedings  allotting  such  defendant  his 
share  in  severalty,  does  not  prevent  his  claiming  an  undi- 
vided interest  with  the  plaintiffs  under  an  after-acquired 
title  from  one  not  a  party  to  the  action  in  ejectment  or 
partition  proceedings. 

Action  bj  J.  C.  Carter  and  others  against  L.  R.  White 
and  others,  heard  by  Judge  George  A,  Jones,  at  March  Term, 
1902,  of  the  Superior  Court  of  Currituck  County.  From 
judgment  for  the  plaintiffs,  the  defendants  appealed. 

Pruden  &  Pruden^  and  Shepherd  &  Shepherd,  for  the 
plaintiffs. 

E.  F.  Aydlett,  for  the  defendants. 

Cook,  J.  In  1895  the  plaintiffs  In'ought  an  aotion  of 
ejectment  against  defendant  in  the  Superior  Court  of  Our- 
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ritiick  County,  and  alleged  in  their  complaint  that  they  were 
the  owners  in  fee  simple  of  the  land  in  controversy.  Defend- 
ant, in  his  answer,  denied  that  his  entry  and  possession  were 
unlaM-fiil  and  wrongful,  but  averred  that  he  was  the  owner 
in  fee  of  seven  seventy-seconds  (7-72)  parts  of  the  land. 
Upon  the  trial  the  jury  found  for  their  verdict  that  the  "de- 
fendant was  entitled  to  one-fifty-fourth  part  of  the  whole  and 
the  plaintiffs  to  the  balance  thereof. '^  And  thereupon  the 
Court  rendered  judgment  "that  the  defendant  owns  in  fee 
simple  one  undivided  one  fifty-fourth  part  of  the  land  and 
the  plaintiffs,  trusteee,  the  balance  of  the  same." 

Thereafter,  in  1898,  the  plaintiffs  instituted  a  special  pro- 
ceeding for  partition  againat  defendant  and  caused  the  share 
of  defendant  to  be  assigned  and  allotted  to  him  in  severalty 
imder  decree  of  the  Court. 

In  February,  1899,  defendant  purchased  the  interest  of  one 
Thomas  S.  Land  in  said  tract  of  land.  Said  Thomas  S.  Land 
was  not  a  party  to  the  action,  nor  to  the  special  proceeding, 
and  it  appears  from  the  pleadings  and  affidavits  in  this  action 
that  he  was  the  owner  of  an  undivided  interest  in  the  land  as 
<Mie  of  the  heirs  of  Jeremiah  Land,  one  of  the  original  gran- 
tees, at  the  time  of  and  before  the  institution  of  said  action 
and  special  proceeding,  which  he  sold  and  conveyed  to  de- 
fendant on  the  1st  day  of  February,  1899. 

By  virtue  of  his  title  thus  acquired,  defendant  claims  a 
tenancy  in  common  with  the  plaintiffs  in  the  entire  tract  of 
land,  and  has  entered  -upon  said  land  and  insists  that  he  has 
a  ri^t  to  enter  thereon  equally  with  plaintiffs,  and  that 
such  entry  is  not  a  trespass  as  alleged. 

Plaintiffs  contend  that  notwithstanding  said  Land  was 
not  a  party  to  the  said  action  and  special  proceeding,  and 
while  he,  Land,  would  not  be  d^arred  from  entering  upon 
and  claiming  his  right  and  interest  in  the  tract  of  land,  if  he 
had  any,  on.  account  of  said  ju<Jgment  and  decree,  yet  the 
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defendant  who  has  purchased  Land's  interest  is  estopped  from 
claiming  any  interest  thereunder  by  reason  of  the  judgment 
rendered  in  said  action  in  1896  and  the  decree  of  partition  in 
1898,  to  which  defendant  was  a  party. 

So  the  plaintiff's  contention  is  that,  by  reason  of  said  judg- 
ment and  decree,  defendant  is  estopped  from  setting  up  his 
interest  acquired  under  the  purchase  from  Land,  notwith- 
standing Land  w^as  not  a  party  to  the  action  or  special  pro- 
ceeding. Wherefore,  they  instituted  this  action  to  enjoin  and 
restrain  defendant  from,  eoatering  upon  the  land,  etc. 

His  Honor  held  with  the  plaintiffs  and  made  an  order  con- 
tinuing the  restraining  order  and  defendant  appealed. 

In  so  holding  his  Honor  was  in  error.-  In  the  action  of 
ejectment,  the  only  title  in  issue  was  that  of  defendant.  Plain- 
tiff's title  was  not  in  controversy.  It  was  there  found  and 
adjudged  that  defendant  was  a  tenant  in  common  with  the 
plaintiffs.  Whether  they  owned  all  of  the  remmning  inteir- 
ests  or  only  a  part  of  them,  or  any  interest  at  all,  was  not  in 
issue.  It  was  they  alone  who  denied  the  title  of  defendant,  and 
the  only  title  established  was  that  of  defendant,  who  did  not 
deny  that  plaintiffs  were  entitled  as  tenants  in  commion.  Nor 
did  the  partition  proceeding  in  anywise  affect  the  title  either 
of  plaintiffs  or  defendant.  In  partition  proceedings  between 
tenants  in  common  no  title  passes,  only  the  unity  of  posaes- 
sion  is  dissolved  and  title  vests  in  severalty,  the  common 
source  of  title  resting  undisturbed.  Lindsay  v.  Beaman,  128 
N".  C,  189.  Land's  interest  never  passed  to  plaintiffs  and  was 
not  represented,  nor  was  he  a  party ;  therefore,  he  was  not 
bound  by  the  action  or  special  proceeding.  As  to  him  they 
were  void,  and  he  had  a  right  of  entry  and  possession  equally 
with  the  other  tenants  in  common,  whomBoever  they  might  be. 
By  his  deed  passed  all  the  right  of  Land  to  the  defendants, 
who  then  stood  in  Land's  shoes,  and  had  all  the  rights  and 
remedies  of  Land,  independent  of  and  notwithstanding  the 
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judgment  in  said  action  and  decree  of  partition.  Had  Land 
been  a  party,  then  he  and  those  holding  under  him  would 
have  been  estopped  by  the  judgment  and  decree.  Dixon  v. 
Haters,  53  N.  C,  449;  Bichett  v.  Nash,  101  N,  C,  579. 

But  Land  was  not  a  party ;  his  title  was  derived  from  a 
common  source  with  that  of  plaintiffs  and  was  not  an  out- 
standing title,  as  was  the  case  in  Mills  i\  Witherington,  19 
N.  C,  433. 

So  the  question  of  an  outstanding  title  or  encumbrance 
upon  the  joint  estate  is  not  involved  in  this  action. 

Defendant  owning  Land's  interest  has  the  same  rights  and 
remedied  under  it,  which  Land  himself  could  exercise,  had  he 
not  sold  it.     There  is 

Error. 


WALKER  V.  BRINKLBY. 
(Filed  September  16,  1902.) 


BONDS— Locftc*. 

A  bond  required  by  an  employer  before  appointing  an  employee, 
and  condftioned  to  be  void  if  the  employee  performed  his 
services  faithfully  and  competently,  is  a  primary  liability, 
and  the  doctrine  of  laches  does  not  apply. 

Action  by  Walker  &  Myers  against  D.  O.  Brinkley  and 
others,  heard  by  Judge  H.  B.  Starbuck  and  a  jury,  at  Decem- 
ber (Special)  Term,  1901,  of  the  Superior  Court  of  Wash- 
ington County.  From  a  judgment  for  the  plaintiffs,  the  do- 
foidants  appealed. 

A.  0.  Gaylord,  for  the  plaintiffs. 
W,  it.  Bond,  for  the  defendants. 

FuBCHES^  C.  J.     The  plaintiffs  being  residents  of  the  city 
rf  Baltimore,  Md.,  and  the  owners  of  a  saw-mill  in  Plymouth, 
Vol.  181 — 2 
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N.  0.,  in  December,  1898,  employed  one  C  L.  Morton  as 
their  general  manager  and  agent  of  said  mdU  and  milling 
bnsineee,  taking  the  bond  sued  on  for  their  protection  and  in- 
demnity against  the  default  and  misconduct  of  the  said  C.  L. 
Morton,  which  is  in  the  following  words  and  figures : 

"North  Carolina — Washington  County. 

"We,  D.  O.  Brinkley,  L.  S.  Landing,  Louis  P.  Hornthall 
and  Warren  Ambrose,  of  the  county  and  State  above  named^ 
acknowledge  ourselves  bound  unto  A.  M.  Walker  and  JameB 
R.  Myers,  trading  as  merchants  in  Baltimore,  Md.,  under  the 
firm  name  of  Walker  &  Myers,  in  the  sum  of  fifteen  hundred 
dollars.  The  conditions  of  the  foregoing  obligation  are  suoh, 
that  whereas  one  C.  L.  Morton,  of  said  county  and  State,  haa 
contracted  with  the  said  Walker  &  Myers,  as  employee  of  said 
Walker  &  Myers,  to  operate  and  superintend  the  saw-mill 
owned  by  Walker  &  Myers,  at  Plymouth,  North  Carolina,  and 
to  act  as  general  business  manager  thereof  in  the  manuf actore 
of  pine^  ash,  cypress  and  juniper  timber,  subject  to  the  orders 
and  control  of  said  Walker  &  Myers :  Now,  therefore,  if  the 
said  C.  L.  Morton  shall  faithfully  act  as  such  manager,  as 
aforesaid,  and  perform  the  services  required  in  that  capacity 
in  a  reasonably  safe,  competent  and  honest  manner  during 
the  time  in  which  he  shall  hold  the  same,  this  obligation  to  be 
void.     Witness  our  hands  and  seals. 

"D.  O.  Brinklfa-.  (Seal.) 

"L.  S.  Landing.  (Seal.) 

"Louis  P.  Hornthall.     (Seal.) 
"Warren  Ambrose.  (Seal.) 

"Signed  December  5,  189S,  and  forwarded  to  W.  &  M.,  by 
H.  S.  Ward." 

While  this  bond  was  required  by  the  plaintiffs  before  they 
appointed  C.  L.  Morton  their  agent  and  superintendent  of 
their  mill,  and  was  intended  to  protect  them  against  the  mis- 
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conduct  axid  defalcations  of  said  Morton,  it  was  an  original 
primaiy  liability,  and  not  secondary.  It  is  a  penal  bond,  in 
whicb  the  defendants  acknowledge  themselves  bound  to  the 
{Molaffs  in  the  sum  of  fifteen  hundred  dollars,  to  be  void 
iqNA  the  said  C.  L.  Morton  performing  the  conditions  therein 
contained.  Of  course,  if  he  has  performed  the  conditions,  tlie 
pkintifiiB  have  no  right*  of  action.  But  the  action  is  brought 
upon  this  bond,  and  breaches  of  its  condition  are  specifically 
set  out  and  assigned. 

The  answer  of  the  defendants  is  what  is  known  as  a  statu- 
toiy  denial  of  the  complaint — ^that  they  'Tiad  no  knowledge 
of  the  facts  alleged,  nor  sufficient  information  to  form  a  be- 
Kef  as  to  their  truth,  and  they  are,  therefore,  denied." 

There  was  but  one  witness  introduced,  the  plaintiff,  James 
R.  Myers,  who  testified  that  he  met  the  defendants  in  Mr. 
Ward's  office ;  they  talked  the  matter  over,  and  he  employed 
the  said  C.  L.  Morton  upon  the  terms  stated  in  the  bond ;  that 
«x)n  after  that,  he  received  the  bond  enclosed  in  a  letter  from 
Mr.  Ward,  stating  that  it  was  good  for  $4,000 ;  that  lie  at 
once  wrote  Mr.  Ward  and  C  L.  Morton  that  the  bond  had 
been  received  and  accepted,  and  C.  L.  Morton  took  posses- 
sion of  the  mill  and  assumed  its  control  and  management; 
that  the  defendants  all  had  admitted  to  him  that  they  signed 
the  bond,  and  that  the  defendants  and  their  attorney,  Ward, 
all  lived  in  the  town  of  Plymouth,  Washington  County. 

Upon  this  uncontradicted  evidence,  the  following  issues 
were  submitted  to  the  jury  (and  found  as  stated)  with  an 
agreement  of  counsel  that  the  case  should  be  referred  to  ascer- 
tain the  damages,  if  the  jury  should  find  for  the  plaintiffs : 

"1.  Did  defendants,  BrinMey,  Homthall,  Landing  and 
Ambrose,  execute  the  bond  set  out  in  the  complaint?     Yes." 

"2.  Were  said  defendants  discharged  from  said  bond  by 
the  negligence  of  the  plaintiffs,  as  alleged  f    ISTo." 

There  are  but  two  exceptions  set  out  in  the  record — one  is 
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to  dismiss  the  action<,  for  the  reason  that  the  evidence  showed 
that  the  defendants  had  no  notice  of  the  acceptance  of  the 
bond.  This  was  overruled,  and  the  Court  charged  the  jury, 
"if  they  believed  the  evidence,  they  should  find  the  first  issue, 
^es,'  and  the  second  issue,  ^No,'  "  and  the  defendants  again 
excepted. 

Neither  ^f  these  exceptions  can  be  sustained.  Instead  of 
the  evidence  showing  that  the  defendants  did  not  have  notice 
of  the  acceptance  of  the  bond,  it  strongly  tended  to  prove  that 
they  did  have  such  notice,  if  it  was  necessary  to  give  them 
any  such  notice.  Strains  v.  Beardsley,  79  N.  C,  59.  And 
it  being  a  primary,  and  not  a  secondary  liability,  the  doo- 
trine  of  laches  does  not  apply,  if  there  had  been  such. 

The  Court  gave  judgment  for  the  plaintiflFs  and  made  the 
order  referring  the  case  to  ascertain  the  damages,  as  it  had 
been  agreed  by  counsel  he  should  do,  and  the  defendants 
appealed.     As  we  see  no  error,  the  judgment  is 

Affirmed. 


MONDS  V.  ELIZABETH  CITY  LUMBER  COMPANY. 
(Filed  September  16,  1902.) 

1.  ESTOPPEL-— Tresp(W5~riw&cr. 

A  defendant  in  trespass,  claiming  the  right  to  cut  timber  under  a 
void  contract  from  one  who  afterwards  deeded  the  land  to 
the  plaintiff.  Is  estopped  to  deny  the  title  of  the  plaintifE. 

2.  TRESPASS— I^im^er. 

A  defendant,  In  trespass  for  cutting  timber,  has  not  any  equity 
against  plaintiff  for  the  money  because  he  paid  the  grantor 
of  the  plaintiff  money  under  a  void  contract  for  the  timber. 

AoTiGir  by  Charles  Monds  against  the  Elizabeth  City  Lnxn- 
ber  Company,  heard  by  Judge  George  A.  Jones  and  a  jniy,  aA 
Spring  Team,  1902,  of  the  Superior  Oouirt  of  Ohowajt 
County. 
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Timber  Contract — Exhibit  "A: 

This  agreement,  made  this  20th  day  of  March,  in  th^  year 
1888,  between  R.  E.  Parrish  and  Mary  J.  Parrish,  his  wife, 
of  the  county  of  Chowan,  in  the  State  of  North  Carolina,  of 
the  first  part,  and  the  Gay  Manufacturing  Company,  of  the 
State  of  Virginia,  of  the  second  or  other  part,  witneeseth!: 

That  in  consideration  of  the  sum  of  one  hundred  and 
thirty  dollars,  agreed  to  be  paid  by  the  party  of  the  second 
part,  unto  the  parties  of  the  first  part,  viz. :  For  timber  on 
72  acres,  more  or  less,  to  be  hereafter  laid  off  and  designated 
OQt  of  the  tract  hereinafter  described  by  said  paxty  of  the 
second  part,  which  purchase-mon^  or  consideration  is  to  be 
paid  as  follows,  viz. :  Sixty-five  dollars  prior  to  the  execu- 
tion of  this  deed,  the  receipt  of  which  is  hereby  acknowledged, 
and  the  balance  in  twelve  months  from  date  of  this  contract 

The  said  parties  of  the  first  part  do  hereby  grant,  bargain, 
8ell  and  convey  with  general  warranty  unto  the  said  party  of 
the  second  part  and  its  assigns,  all  the  timber  to  14  inches 
across  the  stump  on  the  track  of  land  lying  in  Chowan 
County,  North  Carolina,  bounded  and  described  as  follows, 
viz. :  By  the  lands  of  William  Byrum,  Bose  Bunch,  Jordan 
White,  Benjamin  Bateman,  Doct.  Eichard  Dillard  Warren 
land  and  others,  Job  Kiddick,  and  the  timber  embraced  in 
this  contract,  is  in  three  separate  tracts.  The  one  tract  is 
my  home  farm  of  fifty  acres;  second  is  a  ten-acre  tract,  called 
the  Williams  tract ;  third  tract  of  twelve  acres,  is  known  by 
the  name  of  the  James  Parrish  tract.  The  entire  land  is 
completely  joined  together. 

And  said  parties  of  the  first  part  hereby  grant  unto  said 
party  of  the  second  part,  its  successors  or  assigns,  agents  and 
servants,  a  rightrof-way  through  and  across  the  said  tract  of 
land  above  described,  and  any  other  lands  owned  by  said 
parties  of  the  first  part,  for  tlie  purpose  of  cutting  and  re- 
mofving  the  timber  cut  from  said  land  by  said  party  of  the 
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second  part  or  its  agents,  or  for  die  pnrpoee  of  cattang  or 
resno^ing  timber  from  any  other  tract  of  land  parchased  or 
controlled  by  the  said  party  of  the  second  part 

And  said  party  of  the  first  part  also  grant  to  said  party  of 
the  second  part  the  right  to  erect  all  tracts,  machinery,  build- 
ings, improvements  and  fixtures  to  be  used  for  the  objects 
and  purposes  set  out  in  the  clause  next  hereinbefore,  and 
also  to  remove  the  same  at  the  pleasure  of  said  party  of  the 
second  part.  And  said  parties  of  the  first  part  hereby  grant 
to  said  party  of  the  second  part  and  any  persons  or  body 
corporate,  its  lawful  successors  or  assigns,  the  rightrof-way 
through  said  tract  of  land  and  all  lands  owned  by  said 
parties  of  the  first  part  for  a  permanent  railway,  to  be  owned 
and  operated  by  any  persons  or  body  corporate  to  whom  said 
party  of  the  second  part  shall  assigni  the  right  hereby  specially 
granted. 

And  said  parties  of  the  first  part  hereby  covenant  with 
said  party  of  the  second  part  and  its  assigns,  to  pay  all 
levies,  taxes,  assessments,  and  dues  upon  the  land  and  tim^ 
ber  herein  described  during  the  continuance  of  this  contract. 

And  the  said  parties  of  the  first  part  hereby  grant,  ac- 
cord and  assure  unto  said  party  of  the  second  part^and  its 
assigns,  the  full  term  of  five  years  within  which  to  cut  and 
remove  the  timber  hereby  conveyed,  said  term  to  commesnce 
from  the  time  said  party  of  the  second  part  begins  to  manu- 
facture said  timber  into  wood  or  lumber.  Witness  the  fol- 
lowing signatures  and  seals. 

R.  E.  Parbish.  (Seal.) 

Mary  J.  Parrish.     (Seal.) 

Witness:     CifAS.  W.  Dennis. 

From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 
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W.  M.  Bandj  for  the  plaintifF. 

Pruden  &  Pruden  and  Shepherd  <&  Shepherd,  for  the  de- 
fendant. 

FuKCHEs,  C.  J.  This  is  stated  to  be  an  action  to  remove  a 
fl<md  upon  the  title  of  plaintiff's  land ;  but  the  pleadings  and 
trial  of  the  ease  resolve  it  substantially  into  an  action  of 
trespass  upon  the  plaintiff's  land^  and  cutting  and  removing 
timber  therefrom.  It  appears  that  on  the  20th  March,  1888, 
R.  E.  Parrish  and  wife  sold  and  undertook  to  convey  the 
timber  on  this  land  to  the  Gay  Manufacturing  Company,  for 
which  it  paid  Parrish  $130.  On  the  6th  of  March,  1892, 
%id  Parrish  and  wife  sold  and  conveyed  said  land  to  the 
plaintiff  by  deed  in  fee  simple.  The  plaintiff  at  once  en- 
tered and  took  possession,  and  has  held  the  actual  possession 
of  said  land  under  said  deed  ever  since.  On  the  28th  of 
June,  1000,  the  Gay  Manufacturing  Company  sold  and  as- 
signed all  its  interest  in  said  timber  to  the  defendant  com- 
pany, and  this  is  the  only  claim  the  defendant;,  has  to  said 
timber.  In  October,  1900,  the  defendant  entered  upon  said 
land  and  cut  and  carried  away  the  timber  tlierefrom,  and  this 
action  is  for  trespass  and  the  value  of  the  timber  so  cut  and 

carried  awav. 

t/ 

The  contract  of  Parrish  and  wife  with  die  Gay  Manufac- 
turing Company  and  the  deed  from  Parrish  and  wife  to  the 
jJaintiff  were  offered  in  evidence,  and  the  trespass  in  cutting 
and  taking  away  the  timber  was  admitted,  its  value  was  found 
W  the  jury,  and  judgment  being  rendered  for  the  plaintiff, 
the  defendant  appealed. 

It  was  admitted  by  counsel  for  ti\e  defendant  that  the  con- 
tract between  Parrish  and  the  Gay  Manufacturing  Company 
^as  the  same  in  terms  as  the  one  declared  on  in  Rumbough  v. 
Gay  Manvfacturiiig  Company,  129  N.  C,  9,  and  was  abso- 
lutely void.     This,  it  seems  to  us,  puts  an  end  to  the  case,  but 
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the  defendant  did  not  think  so,  and  filed  the  following  eoccep- 
tions : 

At  tbe  dose  of  the  testimony  the  defendant  asked  the 
Court  to  charge  as  follows : 

1.  There  is  no  evidence  for  the  consideration  of  the  jury 
that  the  plaintiff  owned  the  land  described  in  the  complaint 
at  the  time  the  trespass  was  committed.  Refused  and  de- 
fendant excepted. 

2.  There  is  no  evidence  for  the  consideration  of  the  jury 
that  the  plaintiff  o\vned  the  timber  described  in  the  complaint 
at  the  time  the  trespass  was  committed.  Refused  and  de- 
fendant excepted. 

The  Court  charged  the  jury  that,  inasmuch  as  the  plaintiff 
claimed  the  title  under  R.  E.  Parrish  and  wife,  under  wh(»ii 
the  defendant  also  claimed  the  right  to  cut  the  timber  by 
virtue  of  the  said  timber  contract,  the  defendant  was  estopped 
to  deny  the  plaintiff's  title  to  said  land,  and  i^they  believe 
the  evidence  in  the  case  they  should  answer  the  first  issue, 
^* Yes."     To  this  charge  the  defendant  excepted. 

None  of  these  exceptions  can  be  sustained,  and,  in  our 
opinion,  do  not  call  for  a  discussion  at  our  liands. 

In  the  argument  before  us  the  learned  counsel  contended 
that  the  defendant  had  an  equity  upon  the  plaintiff  for  the 
$130  the  Gay  Manufacturing  Company  paid  Parrish,  which. 
the  plaintiff  should  pay ;  and  that  he  must  do  that,  or  offer  to 
do  so,  before  he  had  any  right  of  action ;  that  it  was  an  equit- 
able action  and  he  must  do  equity.  No  such  ground  as  this 
was  taken  in  the  pleadings,  nor  on  the  trial  l)elow,  so  far  as 
we  are  informed ;  nor  do  we  see  any  ground  to  rest  such  a 
defense  upon.  This  question  was  expressly  decided  in  Bufmr- 
bough  V.  Gay  Manufacturing  Company,  supi-a,  argued  by  the 
same  attorneys,  and  which  would  have  to  be  overruled  if  we 
were  to  sustain  this  contention. 

But  the  defendant  has  never  ])aid  the  ])laintiff  anything. 
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nor  has  the  plaintiff  ever  recovered  anything  from  the  de- 
fendanty  and  we  see  no  privity  between  them  or  equity  in  the 
case.  As  the  plaintiff  never  received  anything  from  the  de- 
fendant^ we  fail  to  see  any  right  of  action  against  the  plain- 
tiff, if  it  had  been  set  up  in  the  answer.  Davison  v.  La/nd 
Co.,  126  K  C,  704. 
Affirmed. 


PARKER  v.  COBB. 
(Filed  September  23,  1902.) 

1.  LEGACIES— Devi«e»—WiH«. 

Where  a  person  devises  land  to  his  son  for  life,  in  trust  for  the 
support  of  wife  and  younger  son  of  testator,  and  charges  the 
land  with  a  legacy,  provided  the  elder  son  has  but  one  child, 
and  the  elder  son  dies  first,  leaving  but  one  child,  the  legac> 
is  not  payable  until  after  the  death  of  the  younger  son. 

2.  PARTIES— Le(^aci6«—WiK«. 

In  an  action  to  enforce  the  payment  of  one  of  two  legacies,  the 
other  legatee  should  be  made  a  party. 

Action  by  R.  L.  Parker  against  J.  E.  Cobb,  administrator, 
•nd  others,  heard  by  Judge  Henry  R.  Bryan  and  a  jury,  at 
Spring  Term,  1902,  of  the  Superior  Court  of  Edgecombb 
County.  From  a  judgment  dismissing  the  action,  the  plain- 
tiff appealed. 

John  L.  Bridgers,  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Clabk,  J.  By  the  will  of  Bennett  P.  Pitt,  probated  and 
recorded  7  October,  1880,  it  is  provided  as  follows:  "(6) 
Item.  I  give  and  devise  to  my  son,  B.  C.  Pitt,  and  his  heirs 
forever,  all  my  plantation  in  the  county  of  Edgecombe,  and 
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State  of  North  Carolina,  whereon  I  now  reside,  known  as  thrj 
home  tract,  and  cont-aining  604  acres,  in  trust  for  the  fol-* 
lowing  uses :  That  my  wife,  Keturah  Pitt  may  have  the  ab- 
sohite  use  and  control  of  the  dwelling-house,  garden,  kitchen 
and  all  necessary  out-houses,  and  that  she  shall  be  provided 
by  my  son,  B.  C.  Pitt,  with  everything  necessary  for  her  com- 
fortable support  and  maintenance,  as  she  has  lived  in  my 
lifetime,  the  control  of  these  buildings  and  the  farming  of 
such  necessaries  to  continue  till  the  death  or  marriage  of  my 
said  wife;  that  my  son  Hassell  Pitt  shall  have  the  privilege 
of  living  on  the  premises,  and  out  of  the  rents  and  profits  of 
the  plantation  he  also  shall  be  comfortably  supported  during 
his  life,  and  that  my  son  B.  C.  Pitt  shall,  as  far  as  possible, 
stand  in  my  place  to  the  said  Hassell,  and  be  to  him  both 
guardian  and  trustee;  that  the  management  of  the  said  plan- 
tation shall  be  under  the  control  of  my  son  B.  C.  Pitt,  unless 
he  fails  to  perform  the  duties  that  have  been  hereinbefore  inn- 
posed  u])on  him  in  reference  to  my  said  wife  and  my  son 
Hassell,  and  in  the  event  of  such  failure  has  control  over  the 
plantation  shall  cease  and  determine  during  their  lives  and 
during  the  life  of  the  survivor,  and  my  wife  shall  have  power 
to  manage  the  farm  and  receive  the  rents  and  profits.     But 
if  my  son  B.  C.  Pitt  faithfully  discharges  the  duties  imposed 
nipon  him  as  aforesaid,  then  he  may  appropriate  to  his  own 
use  the  rents  and  profits  of  the  farm  over  and  above  what  is 
necessary  for  the  support  and  maintenance  of  my  wife  and 
my  son  Hassell.     From  and  after  the  death  of  my  wife  and 
my  son  Hassell,  the  said  B.  C.  Pitt  shall  hold  said  plantation 
for  his  own  use  and  benefit  for  and  during  the  term  of  his 
natural  life.     From  and  after  his  death,  I  give  and  devise 
said  plantation  to  the  children  of  him,  the  said  B.  C.  Pitt, 
and  their  heirs  forever,  without  any  charge  or  incumbrance, 
provided  the  said  B.  C.  Pitt  leaves  him  surviving  more  than 
one  child  or  lineal  descendant,  but  if  he  leaves  him  surviving 
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^nly  one  child  or  lineal  descendant^  then  I  give  and  devise 
nid  plantation  to  snch  child  or  lineal  descendant,  to  him  and 
Ms  heirs  forever — hut  charged  with  five  hundred  dollars,  to 
be  paid  hj  the  said  child  or  descendant  of  Bobert  Lee 
Parker,  son  of  Weeks  B.  Parker,  and  my  daughter,  Leah  F. 
Parker — ^and  also  with  the  same  sum,  payable  by  the  said 
Aild  or  descendant  to  George  T.  Singletary,  son  of  R.  W. 
Singletary  and  my  daughter  Mary  Jane  Singletary,  his  wife ; 
and  if  the  said  B.  C.  Pitt  shall  leave  him  surviving  no  child 
or  Uneal  descendant,  then  and  in  that  event  I  give  and  de- 
vise said  plantation  to  my  own  right  heirs.'' 

Said  B.  C.  Pitt  undertook  the  trust  reposed  in  him  by  the 
tenns  of  said  paragraph,  and  faithfully  performed  the  same 
antil  his  death,  which  occurred  in  March,  1897.  Keturah 
Pitt,  wife  of  Bennett  P.  Pitt,  and  mother  of  B.  C.  Pitt,  died 
before  the  death  of  said  B.  C.  Pitt.  The  defendant  John 
E.  Cobb  is  administrator  of  B.  C.  Pitt. 

Said  B.  C.  Pitt  left  him  surviving  but  one  child,  being  his 
only  lineal  descendant,  which  said  child  is  the  defendant, 
W.  B.  Pitt,  who  is  a  minor  imder  the  age  of  21  years,  and 
has  no  general  guardian,  and  appears  by  his  guardian  ad 
litem. 

The  plaintiff  contends  that  on  the  death  of  B.  G.  Pitt,  the 
lands  described  in  clause  (6)  descended  to  W.  B.  Pitt, 
charged  with  the  sum  of  $1,000,  of  which  $500  belongs  to 
the  plaintiff  and  bears  interest  from  the  death  of  B.  C.  Pitt 
in  March,  1897,  and  asks  that  the  charge  be  declared  for 
said  sum  and  interest  from  March,  1897,  and  that  unless 
payment  thereof  is  made,  the  land  be  sold  and  said  charge  be 
paid  out  of  the  proceeds.  This  last  the  plaintiff  afterwards 
modified  by  asking  judgment  that  the  land  be  sold  subject  to 
the  right  of  said  Hassell  to  retain  possession  of  said  farm 
and  have  his  suj^ort  out  of  the  proceeds  of  same,  or,  if  that 
can  not  be  done,  that  a  receiver  be  appointed  to  take  posses- 
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sion  of  the  fann^  permitting  said  Hassell  to  occupy  tha 
dwelling^  and  out  of  the  rents  and  profits  furnish  him  a  com- 
fortable support,  and  apply  the  balance  to  the  payment  of  the 
aforesaid  legacy  and  interest^  and  the  costs  and  expenses  of 
this  action. 

There  is  no  question  that  the  legacies  have  now  become  a 
charge  upon  the  land  {Hunt  v.  Wheeler,  116  N.  C,  422), 
but  the  plaintiff  is  premature  in  asking  to  enforce  it.  The 
testator  placed  the  support  of  his  wife  and  Hassell  in  the 
first  class,  his  son  Bennett  in  the  second  class,  and  when 
the  charge  in  favor  of  his  wife  and  Hassell  shall  cease  by  the 
death  of  both,  then  the  land  is  devised  to  his  son  B.  C.  Pitt 
for  life  (and  now,  since  his  death,  to  B.  C.  Pitt's  son,  W.  B. 
Pitt,  absolutely),  charged  with  payment  of  the  $1,000.  Pitt 
is  only  made  a  trustee  and  guardian  during  the  life  of  the 
testator's  wife  and  Hassell,  who  are  given  the  occupancy  af 
the  premises,  and,  out  of  the  rents  and  profits,  was  to  support 
them,  taking  the  surplus,  if  any,  for  the  faithful  discharge 
of  his  duties.  "From  and  after  the  death  of  my  wife  and  my 
son  Hassell,"  B.  C.  Pitt  was  to  have  the  land  "for  his  own 
use,"  for  life,  and  after  his  death  it  was  to  go  to  his  chil- 
«1ron,  and  if  only  one  child,  then  subject  to  the  above-recited 
charge  in  favor  of  plaintiff  and  another  for  $500  each.  That 
B.  C.  Pitt  pre-deceased  Hassell  does  not  alter  the  fact  that 
said  B.  C.  Pitt  was  to  hold  as  trustee  and  guardian  (with 
right  to  pernancy  of  surphis),  and  was  not  to  hold  for  his 
own  use  till  "from  and  after  the  death"  of  both  his  wife  and 
Hassell. 

Upon  tho  death  of  Hassell,  and  not  till  then,  would  tbo 
land  descend  freed  from  the  above  trust  to  B.  C.  Pitt,  and 
now  to  his  son,  and  then  the  charge  in  favor  of  the  legatees 
will  become  payable,  and  until  that  event  happens  said  lega- 
cies will  not  bear  interest.  On  the  death  of  B.  C.  Pitt,  the 
pernancy  of  the  profits  oyer  and  above  the  support  of  Has- 
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sell  go  to  the  son,  W.  B.  Pitt,  as  the  testator's  will  raakes 
B.  C.  Pitt  and  his  children  the  sole  beneficiaries  as  to  this 
tract,  subject  to  the  occupancy  of  the  premises  by,  and  the 
support  of,  his  wife  and  Hassell,  and  after  the  death  of  both 
of  these  and  of  B.  C.  Pitt  himself,  then,  in  the  event  the  latter 
should  leave  only  one  child,  a  charge  of  $1,000  in  favor  of 
plaintiff  and  another  grandchild.  But  both  the  death  of  the 
ceriui  que  trust  Hassell  and  of  B.  O.  Pitt,  leaving  only  one 
child,  must  occur  before  the  legacies  are  demandable. 

It  was  not  intended  that  the  lands  should  be  charged  at  one 
and  the  same  time  with  the  support  of  the  testator's  wife  and 
Hassell  (or  the  survivor  of  them)  and  the  payment  of  the 
$1,000  also.  The  land,  if  sold  as  requested  by  plaintiff,  sub- 
ject to  the  occupancy  of  the  dwelling  by  Hassell  and  a  charge 
for  his  support,  would  bring  a  very  inadequate  price,  and  the 
$1,000  legacy  and  interest  as  asked  from  March,  189.7, 
wonld  seriously  impair  the  interest  of  B.  C.  Pitt  (and  now 
of  his  son  W.  B.),  who  are  evidently  intended  to  be  pre- 
ferred to  the  plaintiff  ani  the  other  legatee. 

We  have  not  adverted  to  the  defect  of  parties  in  that  the 
other  legatee  of  $500  is  not  made  a  party,  which  should 
have  been  done.     In  dismissing  the  action  there  was 

No  Error. 


BULLOCK  V.  BULLOCK. 
(Filed  September  23,  1902.) 

KVIDBNCB— A(ft7er«e  Possession— Partition — The  Code,  Sec,  IJft. 

Where  a  defendant  in  partition  proceedings  claims  title  by  ad- 
verse possession,  eyldence  that  defendant  entered  as  tenant 
is  com];>etent. 

Action  hy  F.  B.  Bullock  and  others  against  W.  O.  Bullock 
and  others,  heard  by  Judge  Henry  R.  Bryan  and  a  jury,  at 
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Marcli  Tenn,  1902,  of  the  Sui)erior  Court  of  Edqeoombb 
County.  1?  rom  a  judgment  for  the  defendants,  the  plaintiffs 
appealed. 

G.  M.  T.  Fountain,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Clark,  J.  This  action  began  as  a  petition  for  partition. 
The  defendants  pleaded  sole  seizin  and  the  statute  of  limita- 
tions under  adverse  possession  up  to  known  and  visible  bound- 
aries for  more  than  twenty  years.  Thereupon,  the  action 
was  transferred  to  Court  at  term  for  the  trial  of  the  issue  of 
title,  as  in  an  action  of  ejectment.  The  plaintiff  asked  a 
witness,  "Did  the  defendant  W.  O.  Bullock  enter  possession 
of  the  Minnis  Place  in  1874  as  the  tenant  of  Jesse  Bullock, 
your  father  ?"  This  question,  counsel  stated,  was  asked  for 
the  purpose  of  showing  that  the  defendant  entered  into  pos- 
session as  the  tenant  of  Jesse  Bullock,  and  has  so  remained, 
paying  rent  for  more  than  thirty  years.  The  evidence  was 
excluded,  as  were  three  other  questions  somewhat  different 
in  form,  but  all  asked  for  the  same  purpose,  and  the  plaintiff 
excepted. 

There  was  error.  The  Code,  Sec.  147 ;  Mobley  v.  Griffin, 
104  N.  C,  at  page  115.  In  Alexander  v.  Gibbon,  118  N. 
C,  796,  64  Am.  St.  Rep.,  767,  the  point  is  so  clearly  treated 
and  disposed  of  by  the  present  learned  Chief  Justice  that 
further  discussion  is  unnecessary.  That  case  is  cited.  Shanr 
non  V,  Lamb,  126  N.  C,  38 ;  Hatcher  v.  Hatcher,  127  X.  C, 
200. 

Error. 
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DUFFY  V.  MEADOWS. 
(Filed  September  23,  1902.) 

1.  NUISANCES — Chtano  Manufactory. 

A  gaano  manufactory  will  not  be  declared  a  nuisance  per  »e 
unless  it  is  so  situated  as  to  affect  the  health,  comfort  or 
property  of  those  who  live  in  the  community. 

2.  NUISANCES — Ouono  Manufactoru — Injunction. 

The  fact  that  odors  are  smelled  at  a  great  distance  and  are  un- 
pleasant and  objectionable,  is  not  sufficient  ground  for  an 
injunction  to  interfere  with  the  business  from  which  the 
odors  arise. 

3.  APPEIAL — DismUaal — Exceptions  and  Objections — Trial. 

The  refusal  of  Judgment  upon  a  complaint  and  answer  is  not 
appealable.  An  exception  to  the  refusal  should  be  noted,  to 
be  considered  on  appeal  from  the  final  judgment. 

Action  by  Francis  Duffy  against  E.  H.  &  J.  A.  Mead- 
ows Company,  heard  by  Judge  Francis  D.  Winston^  at  May 
Tenaa,  1902,  of  the  Superior  Court  of  Cbaven  County. 
From  a  refusal  of  judgment  on  complaint  and  answer  and  an 
injunction,  the  plaintiff  appealed. 

W.  T).  Mclver  and  A.  D.  Ward,  for  the  plaintiff. 

M.  DeW,  Stevenson  and  W.  W.  ClwrTc,  for  the  defendant. 

• 

MoxTGOMEBY,  J.  The  plaintiff  commenced  this  action 
to  have  abated  an  alleged  nuisance,  to-wit,  a  manufactory  of 
guano,  on  the  premises  of  the  defendant  The  plaintiff,  in 
his  complaint,  alleged  that  the  manufactory  was  both  a  public 
and  a  private  nuisance.  The  complaint  is  that  the  odors 
arising  from  certain  of  the  materials  used  in  the  manufac- 
tnre  of  the  guano  gives  out  an  unpleasant  and  objectionable 
odor,  amounting  to  an  offensive  stench ;  that  the  odors  are  so 
noisome  and  offensive  that  they  "pollute  and  permeate  the 
atmosphere  to  such  an  extent  as  to  render  the  buildings  of 
the  plaintiff  almost  unfit  for  habitation,  and  render  the  life 
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of  plaintiff  and  his  tenants  uncomfortable,"  and  that  they 
are  deleterious  to  health  as  well ;  that,  as  plaintiff  is  informed 
and  believes,  by  reason  of  the  foul  and  offensive  odors  and 
stenches  arising  from  the  operation  of  said  factory  in  the  city 
of  New  Bern,  the  same  is  a  public  nuisance,  noisome,  offen- 
sive and  hurtful  to  the  inhabitants  of  the  city  generally,  and 
especially  to  those  in  the  vicinity  of  said  factory.  The  alle- 
gation as  to  the  establishment  being  a  public  nuisance  is  as 
follows : 

The  defendant,  in  his  answer,  denies  all  such  allegations, 
except  the  13th  and  15th.  The  13th  is  in  these  words: 
"That  the  said  material  gives  off  odors  which  may  be  smelt 
at  great  distances  in  the  direction  of  the  wind." 

The  16th  allegation  is  as  follows :  "That  the  said  odor  aris- 
ing from  the  said  material  is  an  unpleasant  and  objection- 
able one." 

The  plaintiff  moved  for  judgment  upon  the  complaint  and 
answer,  the  damage  to  be  determined  by  inquiry  thereafter  to 
be  submitted  to  the  jury.  He  made  a  further  motion,  "That 
upon  the  complaint  and  answer  the  defendant  be  enjoined 
from  using,  bringing  upon  or  storing  on  the  premises  of  de- 
fendant described  in  the  pleadings  any  of  the  said  materials 
as  described  in  the  complaint,  and  referred  to  in  allegation 
13  of  the  complaint,  which  gives  off  odors  that  may  be 
smelt  at  great  distances  in  the  direction  of  the  wind,  *  *  ♦ 
and  which  said  odor  arising  from  the  said  material  is  an  un- 
pleasant and  objectionable  one,  as  described  in  allegation  15 
of  the  complaint."  Both  motions  were  denied,  and  the  plain- 
tiff appealed. 

The  first  motion  could  have  been  sustained  only  upon  the 
ground  that  the  material  used  in  manufacturing  the  guano 
constituted  either  a  nuisance  per  se,  or  that  the  answer  ad- 
mitted the  allegations  of  the  complaint  to  such  an  extent  as 
to  show  that  the  manner  in  which  the  business  was  conducted 
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and  the  material  used  caused  a  nuisance.  This  Court  would 
be  slow  to  declare  any  lawful  business  a  nuisance  per  se. 
A  slaughter-house  located  in  a  thickly  populated  town  or 
city,  or  a  manufactory  of  guano  similarly  situated,  in  which 
the  chief  material  used  was  decayed  fish,  not  having  gone 
tlirough  a  process  of  deodorization,  would  be  nuisance  per  se, 
and  there  may  be  others.  But  if  a  slaughter-house  was  situ- 
ated in  a  place  remote  from  residences  and  public  highways, 
it  would  not  be  a  nuisance,  unless  it  was  shown  that  the  busi- 
nf^s  was  conducted  in  an  improper  manner,  as  by  allowing 
or  permitting  the  escape  of  gases,  stenches  or  vapors,  thereby 
producing  serious  and  substantial  discomfort  and  annoyance 
to  those  residing  in  the  neighborhood,  from  a  want  of  proper 
care  in  the  removal  or  burning  of  the  offal  from  the  premises. 
Such  a  guano  manufactory  as  wo  have  mentioned,  so  remotely 
situated  from  residences  and  highways  as  not  to  affect  the 
health  or  comfort  of  the  community  by  means  of  odors, 
would  not  be  a  nuisance. 

The  denial  of  the  first  motion,  however,  was  not  an  appeal- 
able matter.  The  correct  practice  would  have  been  to  note 
an  exception  to  the  refusal,  so  as  to  have  it  considered  t)n 
appeal  from  the  final  judgment.  Walker  v.  Scott,  106  N.  C, 
56:  Cooper  v,  Wyma/n,  122  N.  0.,  784,  65  Am.  St.  Eep., 
T31;  Cameron  v.  Bennett,  110  If.  C,  277.  A  refusal  to 
grant  the  injunction  is  the  question  then  for  consideration  in 
the  case. 

Each  and  every  allegation  of  the  complaint  in  which  there 
is  a  charge  of  facts  concerning  the  alleged  nuisance  is  denied 
in  the  defendant's  answer,  the  answer  being  a  verified  one, 
except  the  13th  and  15th,  which  we  have  set  out  already  in 
this  opinion.  The  admission  of  these  allegations  are  harm- 
less to  the  defendant.  The  fact  that  odors  are  "unpleasant 
•nd  objectionable''  is  no  ground  for  invoking  the  aid  of  the 
Court  in  interfering  with  a  business  or  other  establishment 
Vol.  131- 
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from  which  such  odors  arise.  That  they  are  unpleasant  will 
not  be  sufficient;  they  must  work  some  substantial  annoy- 
ance, some  material  physical  discomfort,  to  those  who  live  in 
the  neighborhood,  or  injury  to  their  health  or  property.  21 
Am.  and  Eng.  Enc,  692,  and  the  numerous  cases  there  cited. 
No  Error. 


SMITH  V.  GARRIS. 
(Filed  September  23,  1902.) 

1.  EVIDENCE— Paro?. 

The  fact  that  a  person  searched  the  office  of  clerk  of  the  supe- 
rior court  for  a  docket  of  a  Justice  of  the  peace,  withouv 
showing  that  the  papers  had  ever  been  there,  is  Insufficient 
to  render  parol  evidence  of  their  contents  admissible. 

2.  ESTOPPEL — Justices  of  the  Peace — Jurisdiction — Mortgagor  and. 

Mortgagee. 

A  judgment  of  a  justice  of  the  peace  in  an  action  in  ejectment 
by  a  mortgagee  against  a  mortgagor,  even  though  it  is  al- 
leged that  the  mortgagor  is  a  tenant  of  the  mortgagee,  1b 
not  an  estoppel  to  an  action  in  ejectment  between  the  same 
parties  in  the  superior  court. 

Action  by  B.  E.  Smith  against  E.  H.  Garris,  heard  by 
Judge  Francis  D.  Winston  and  a  jury,  at  April  Term,  1902, 
of  the  Superior  Court  of  Pitt  County.  From  a  judgment 
for  the  plaintiff,  the  defendant  appealed. 

Skinner  &  Whedbee,  for  the  plaintiff. 

F.  0.  Jcumes  and  Jos.  H.  Pou,  for  the  defendant. 

FuucHEs,  C.  J.  The  plaintiff  was  the  fee-simple  owner  of 
the  land  in  controversy,  which  he  mortgaged  to  Hardy,  and 
failing  to  pay  the  mortgage  debt,  the  land  was  sold  under 
the  powers  contained  in  the  mortgage,  and  the  defendant 
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came  the  purchaser.  The  plaintiff  alleges  that  the  defendant 
bought  the  land  for  him,  and  waa  to  convey  the  same  to  the 
plaintiff  upon  the  plaintiff's  repaying  the  defendant  the  pnr- 
chase-money,  which,  he  alleges,  he  has  paid,  and  more 
than  paid,  in  money  and  in  rents  and  profits,  and  in 
money  received  by  the  defendant  for  lumber,  while 
he  has  wrongfully  been  in.  possession  of  said  land. 
The  defendant  denies  that  he  bought  the  land  for 
the  plaintiff,  denies  that  he  agreed  to  buy  it  for  the  plaintiff 
and  was  to  reconvey  it  to  the  plaintiff  upon  his  repayment 
of  the  purchase-money,  and  denies  that  the  plaintiff  has  ever 
paid  him  back  the  purchase-money  he  paid  out  for  said  land. 
The  defendant  also  pleads  an  estoppel  of  record,  and  says 
that  he  brought  an  action  of  ejectment  before  one  Asbury, 
a  Justice  of  the  Peace,  recovered  judgment  therein  and  ob- 
tained a  writ  of  ouster. 

Tpon  the  trial,  the  defendant  showed  that  the  Justice  of 
the  Peace,  Asbury,  was  dead;  the  defendant  did  not  have 
the  papers  in  the  case  of  himself  against  the  plaintiff  befoire 
Asbnry,  nor  the  docket  of  the  Justice  of  the  Peace,  and,  to 
enable  him  to  introduce  parol  evidence  of  the  same,  he 
showed  by  the  Clerk  of  Pitt  Superior  Court  that  he  had 
searched  his  office  and  no  such  docket  or  papers  were  to  be 
fonnd  therein.  But  he  failed  to  show  that  said  docket  and 
papers  had  ever  been  in  the  Clerk's  office,  and  he  also  failed 
to  show  that  he  had  searched  for  them,  or  inquired  of  the 
•TriStice's  family  for  them. 

Upon  this  evidence,  his  Honor  refused  to  allow  this  parol 
evidence,  ujwn  the  ground  that  the  loss  of  the  papers  had 
not  been  sufficiently  accounted  for ;  and  also  upon  the  ground 
that  gnch  a  judgment,  if  shown,  would  not  be  an  estoppel,  as 
It  appeared  that  the  title  to  the  land  was  involved,  and  there 
were  equities  involved  between  the  parties  as  to  the  land,  over 
which  a  Justice  of  the  Peace  had  no  jurisdiction.     The  de- 
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fendant  excepted  to  the  rejection  of  this  parol  evidence,  and 
this  is  the  only  exception  in  the  case  on  appeal. 

There  was  but  one  issue  submitted  to  the  jury :  "Did  the 
defendant,  Garris,  at  the  sale  under  the  Hardy  mortgage, 
purchase  the  land  in  question  in  trust  for  the  plaintiff. 
Smith?     Ans.:  Yes." 

Upon  this  finding,  the  Court  entered  judgment  that  the 
defendant  was  the  legal  owner  of  the  land,  but  held  it  in  trust 
for  the  plaintiff;  and  ordered  a  reference  to  L.  I.  Moore  to 
take  an  account. 

We  see  no  error.  A  court  of  a  justice  of  tiie  peace  has 
no  jurisdiction  under  the  landlord  and  tenant  act  to  try  title 
to  land.  And  where  it  appears  that  title  is  involved,  or  that 
there  are  equities  involved  as  to  the  land,  a  justice  of  the 
peace  has  no  jurisdiction.  Parker  v,  Allen,  84  N.  C,  466. 
The  landlord  and  tenant  act  does  not  apply  in  cases  where 
the  mortgagor  is  in  possession,  and  no  allegation  of  renting 
by  the  mortgagor  will  be  allowed  to  give  the  Justice  of  the 
Peace  jurisdiction  under  the  landlord  and  tenant  act.  Oreer 
r.  Wilhar,  72  N.  C,  592. 

We  think  his  Honor  committed  no  error  in  rejecting  this 
evidence  for  both  of  the  reasons  he  assigns,  and  the  judg- 
ment is 

Affirmed. 


La  VALLBTTB  v.  BOOTH. 
(Filed  September  23,  1902.) 

CONTRACTS— Breac7t—/8faZes^Dama^ea. 

Where  a  person  fails  to  deliver  oysters  according  to  contract,  lie 
is  not  entitled  to  damages  for  a  subsequent  failure  of  otlier 
party  to  comply  with  contract 

Action  by  A.  T.  La  Valletta  and  others  against  A.  Bootli  & 
Company,  heard  by  Judge  Francis  D.  Winston  and  a  jury 
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at  Spring  Term,  1902,  of  the  Superior  Court  of  Castebet 
County.  From  judgment  for  the  plaintiffs,  the  defendant 
appealed. 

A.  D.  Ward,  for  the  plaintiffs. 
D,  L.  Wardj  for  the  defendants. 

Clakk,  J.  The  plaintiffs  allege  that  the  defendants  con- 
tracted to  take  the  output  of  their  oyster  factory  at  a  specified 
price  up  to  March,  1900,  but  that  on  25  January  the  de- 
fendants refused  to  take  more  oysters,  and  plaintiffs  sue  for 
the  damages  sustained  by  such  breach  of  contract. 

The  written  contract  was,  however,  put  in  evidence,  and 
showed  that  the  agreement,  dated  16  November,  1899,  was 
that  the  plaintiffs  were  to  furnish  1,000  gallons  per  day,  of 
standards  and  selects.  There  was  no  evidence  of  any  subse- 
quent change  in  the  terms  of  this  contract.  It  was  in  evi- 
dence by  plaintiffs  that  the  amount  sent  on  ranged  from  10 
gallons  per  day  to  about  300,  on  five  days  only  as  much  as 
500  gallons,  the  highest  being  648  gallons  on  26  January, 
after  the  order  to  stop  shipping.  The  letters  of  plaintiffs 
were  in  evidence,  to-wit,  letter  7  January,  1900,  in  which 
they  acknowledged  they  had  not  been  able  to  ship  the  defend- 
ants 1,000  gallons  per  day,  because  the  oysters  had  not  come, 
and  they  could  ship  only  a  very  few;  another  letter,  dated 
25  January,  the  very  day  of  the  alleged  breach,  in  which 
they  say,  *^e  can  not  expect  you  to  take  1,000  gallons 
weather  like  this,  as  we  could  not  give  them  to  you  when  it 
was  cold";  and  still  another  letter,  3  February,  1900,  in 
which  thev  sav,  "I  know  we  did  not  do  as  we  intended,  as  it 
was  impossible  to  come  up  to  our  agreement,  as  we  could  not 
get  the  oysters";  and  a  letter  of  19  February,  1900,  in 
which  plaintiffs  say,  "As  we  failed,  on  our  part,  to  give  you 
the  quantity,   as  stated  in  the   conditions  of  the  order,  we 
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could  make  no  complaint  more  than  to  ask  you  to  renew  your 
order." 

His  Honor  erred  in  refusing  defendants'  prayer  to  instruct 
the  jury  that  upon  the  above  admissions  they  should  answer 
the  second  issue  "No."  The  uncontradicted  evidence  shows 
that  the  contract  was  broken  by  the  plaintiffs  the  very  first 
day,  and  was  not  lived  up  to  by  them  a  single  day  thereafter. 
Not  having  furnished  the  oysters  during  cold  weather,  they 
could  not  call  upon  the  defendants  to  take  the  oysters  when 
the  weather  had  become  warmer  and  oysters  less  salable. 
The  plaintiffs  not  having  kept  the  contract  themselves  in  any 
respect,  either  as  to  quantity  or  quality  (for  in  the  letter  of 
3  February  they  admit  they  had  shipped  defendants  some 
as  good  and  some  as  bad  oysters  "as  ever  did  come  out  of 
North  Carolina"),  can  not  call  upon  defendants  to  observe  a 
contract  which  they  themselves  had  never  kept  The  con- 
tract of  16  November,  1S99,  was  drawn  up  and  sent  plain- 
tiffs by  defendants,  and  though  the  former  merely  signed  but 
did  not  return  it,  if  this  was  not  an  acceptance,  there  was  no 
contract  at  all. 

The  third  exception  is  also  well  taken.  There  was  no 
evidence  to  sustain  the  assessment  of  damages  for  breach  of 
contract  by  defendants,  when  the  contract  had  been  totally 
disregarded  and  broken  by  the  plaintiffs  themselves.  The 
plaintiffs  were  only  entitled  to  pay  for  the  oysters  actually 
shipped  to  and  accepted  by  defendants,  and  that  has  been 
paid. 

Error. 
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HARRINGTON  v.  RAWLS. 

(Filed  September  23,  1902.) 

L  INJUNCTION  —  Restraining  Order  —  Mortgagee  —  Foreclosure  — 
Sale. 

Where,  in  an  action  to  restrain  a  sale  under  a  mortgage,  it  1b 
alleged  that  the  mortgagor  had  mortgaged  her  land  as  surety 
for  her  husband  and  an  extension  of  time  had  been  granted 
him.  a  temporary  restraining  order  should  be  continued  to^ 
the  final  hearing. 

2.  PARTITION— Deed«. 

A  deed  of  partition  conveys  no  title,  but  is  simply  a  severance  of 
the  unity  of  possession. 

Action  by  W.  H.  Harrington  and  others  against  M.  O. 
Rawls  and  others,  heard  by  Judge  Francis  D.  Winston,  at 
October  Term,  1901,  of  the  Superior  Court  of  Pitt  County. 
From  a  judgment  dissolving  the  restraining  order,  the  plain- 
tiffs appealed. 

No  counsel  for  the  plaintiffs. 

Skinner  &  Whedbee,  for  the  defendants. 

Clakk,  J.  Jesse  Harris  died  seized  in  fee  of  a  tract  of 
188  acres,  which  descended  to  his  two  daughters,  Elsie  and 
Susan,  who  respectively  married  J.  A.  Briley  and  B.  F. 
Jolly.  They  made  partition,  by  mutual  deeds,  of  the  land, 
allotting  84  acres  to  Mrs.  Jolly  and  104  acres  to  Mrs.  Briley. 
In  1874,  the  parties  exchanged  lands,  B.  F,  Jolly  and  wife 
executing  a  quit-claim  deed  to  J.  A.  Briley  and  wife  for  the 
84  acres,  and  they  in  turn  executing  a  quit-claim  to  Jolly 
and  wife  for  the  104-acre  tract. 

In  1889,  Briley  and  wife  executed  a  mortgage  to  the  de- 
fendant Sawls  upon  the  84-acre  tract,  who  subsequently  as- 
signed the  bond  to  the  defendant  Flanagan,  and  Briley  has 
fiold  the  land  to  defendant  Tyson,  who  is  in  possession.     The 
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land  has  been  advertised  for  sale  under  the  mortgage;  Elsie 
is  dead,  and  the  plaintiffs  are  her  heirs  at  law.  The  com- 
plaint alleges  that  the  mortgage  was  executed  to  secure  a  debt 
from  J.  A.  Briley,  that  the  joinder  in  the  mortgage  by  his 
wife  made  her  merely  surety  to  that  extent,  and  that  she  has 
bc^en  released  by  extension  of  time  granted  for  a  consideration 
to  said  Briley,  without  the  assent  of  the  wife  (Smith  v,  B, 
and  L.  A.,  119  N.  C,  257),  and  further  that  the  debt  is 
l)arred  by  the  lapse  of  more  than  three  years  since  the  ma- 
turity of  the  bond  (but  see  Hedrick  v.  Byerly,  119  N.  C, 
420),  and  asked  for  a  restraining  order  (which  was  grant- 
(d)  and  an  injunction  till  the  hearing.  The  defendant  an- 
swered, alleging  that  the  debt  was  the  joint  debt  of  Mrs. 
Tlriley  and  her  husband,  and  denying  that  any  extension  had 
l>een  granted  without  her  consent,  and  denying  also  that  the 
debt  is  barred  by  the  statute  of  limitations.  His  Honor  dia- 
solved  the  restraining  order  upon  the  coming  in  of  the  an- 
swer. 

These  pleadings  raised  a  serious  contention,  and  if  noth- 
\\\[y  more  appeared  the  injunction  should  have  been  continued 
t<    tlio  hearing.     Railroad  Co,  v.  Railroad  Co.,  125  N.   C, 
1)«;    WhitnJrer  v.  Hill  96  N.   C,   2.     But  the  defendants 
furrlior  aver  that  the  mutual  deeds  of  partition  being  made 
t'-  Briley  and  wife,  and  es})ecially  the  subsequent  deed  of  ex- 
clKiiige  l^eing  so  worded,  this  put  the  title  in  him  and  his  wife 
by  entireties,  and  she  being  now  dead,  J.  A.  Briley  holds  by 
survivorship,  and  these  plaintiffs,  claiming  as  heirs  of  his 
wife,  have  no  cause  of  action.     But  a  deed  of  partition  con- 
veys no  title.     It  is  simply  a  severance  of  the  unity  of  pos- 
session.    Elsie  Briley  took  no  new  title  by  purchase,  but  held 
bv  descent  from  her  father,  and  the  insertion  of  her  husband's 
name  in  the  mutual  deeds  of  quit-claim  and  release  con- 
veyed nothing  to  him.     Harrison  v.  Ray,  108  N.  C,  215, 
11  1j.  R.  a.,  722,  23  Am.  St.  Rep.,  57;  Carson  v,  Carson, 
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122  N.  C,  646.  In  partition,  no  title  passes,  only  unity  of 
possession  is  dissolved.  Lindsay  v.  Beaman,  128  N.  C,  at 
page  192. 

The  subsequent  deeds  of  exchange  were  merely  a  new  re- 
allotment  or  re-adjustment,  and  had  no  more  effect  than  the 
first  partition.  Besides,  the  deed  on  its  face  is  a  quit-claim, 
merely,  to  J.  A.  Briley  and  his  wife,  and  could  not  have  the 
effect  to  convey  to  him  any  property  which  till  then  belonged 
to  his  wife.  The  claim  that  J.  A.  Briley  is  sole  seized  by 
right  of  survivorship  can  not  be  sustained,  and  the  injunction 
to  the  hearing  should  have  been  granted  that  the  other  issues 
raised  by  the  pleadings  may  be  determined.  As  an  appeal 
fiom  a  dissolution  of  an  injunction  does  not  keep  it  in  force, 
Reyhum  v,  Sdwyer,  128  N.  C,  8,  it  may  be  that  the  sale 
taken  place,  but  that  is  not  made  to  appear  to  us. 

In  dissolving  the  restraining  order  there  was 

Error. 
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SWIFT  V.  DIXON. 
(Filed  September  23,  1902.) 

1.  LANDLORD   AND   TKSANT^EiHdenc^— Mortgagor   and  Mort- 

gagee. 

The  evidence  In  this  case  Is  sufficient  to  authorize  the  finding  of 
the  court  that  a  lease  did  not  cover  the  entire  tract  of  land 
in  litigation;  therefore,  the  lessee  could  deny  the  title  of 
lessor  to  that  part  of  laud  not  covered  by  the  lease. 

2.  PARTIES — Judgments— Estoppel. 

Where,  In  an  action  to  foreclose  a  mortgage  on  land  of  wife,  a 
summons  Is  served  on  husband  and  one  on  wife,  returnable 
at  different  terms,  the  two  actions  not  being  consolidated, 
the  wife  Is  not  bound  by  a  judgment  In  the  action  in  which 
summons  was  served  on  husband. 

3.  LIMITATIONS  OF  ACTIONS— Adverse  Possession— Color  of  Title 

— The  Code,  Sec.  148. 

Adverse  possession  under  color  of  title  for  seven  years  before  the 
death  and  three  years  after  the  death  of  a  married  woman 
is  a  bar  to  an  action  by  her  heirs. 

Action  by  C  W.  Swift  and  others  against  R.  D.  S.  Dixon 
and  others,  heard  by  Judge  Frederick  Moore,  at  Novonber 
(Special)  Term,  1900,  of  the  Superior  Court  of  Greenbs 
County.  Erom  a  judgment  for  the  defendants,  the  plaintiffs 
appealed. 

Oeo.  M,  Lindsay  and  Jarvis  &  Blow,  for  the  plaintiffs. 
L.  y.  Morrill,  and  Connor  &  Son,  for  the  defendants. 

luRCHES,  C.  J.  In  1877,  Anna  S.  Rawls  was  the  owner 
of  the  land  in  controversy,  and  her  husband,  Isaiah  Rawls, 
was  indebted  to  William  Devries  &  Co.,  and  to  Devries, 
Young  &  Co.,  and  to  secure  this  indebtedness  the  said  Anna 
S.  Rawls  and  lier  husband,  Isaiah  Rawls,  made  and  executed 
a  deed  in  trust  to  W.  T.  Dortch  on  said  land.  Tliis  indebt- 
edness not  being  fully  paid,  said  Dortch,  trustee,  on  the  Ist 
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day  of  September,  1878,  commenced  an  action  by  the  issu- 
ance of  a  summons  against  the  said  Isaiah  Rawls  and  wife, 
Anna  S.  Rawls,  for  the  purpose  of  foreclosing  said  trust, 
returnable  to  Fall  Term  of  Greene  Superior  Court.  Ser- 
vice of  this  summons  was  acknowledged  by  Anna  S.  Rawls, 
biit  no  service  was  made  upon  her  husband,  Isaiah  Rawls. 
But  this  summons  was  not  returned  to  said  Fall  Term,  or,  if 
it  was,  it  was  not  put  upon  the  docket  of  said  Court.  And  on 
the  2d  day  of  March,  1879,  the  plaintiff  Dortch  coimnenced 
another  action,  by  issuing  another  summons  against  said 
Kawls  and  wife,  which  was  served  on  the  husband  alone ;  and 
at  said  Spring  Term  of  said  Court,  the  plaintiff  filed  his 
complaint  and  took  judgment  for  want  of  an  answer,  no  ap- 
pearance ever  having  been  made  by  either  of  the  defendants 
named  in  the  summons. 

Under  this  judgment,  Isaac  F.  Dortch,  the  commissioner 
named  in  the  judgment,  sold  said  land  on  Saturday,  the  17th 
day  of  January,  1880,  when  William  R.  Devries  became  the 
purchaser,  at  the  price  of  $1,500,  which  sale  was  reported  to 
Spring  Term  of  said  Court  and  confirmed. 

It  appears  that  said  deed  from  Isaac  F.  Dortch  to  Devries, 
the  purchaser,  was  executed  before  the  sale  was  reported  and 
confirmed.  It  also  appears  from  the  decree  of  the  Court 
confirming  said  sale,  that  the  purchaser  was  one  of  the  plain- 
tiffs in  the  action  under  which  the  land  was  sold. 

It  also  appears  from  the  mortgage  itself,  that  while  it  con- 
veyed a  large  boundary  of  land,  being  the  entire  tract  on 
which  the  mortgagors  resided,  it  contained  the  following: 
"The  said  Anna  S.  Rawls  reserving,  however,  her  homestead 
richt  under  the  Constitution  and  laws  of  the  State  in  the 
said  land,"  This  homestead  had  been  laid  off  and  located 
by  metes  and  bounds  before  the  sale  by  the  said  commissioner. 
And  he  sold  and  conveyed  to  Devries  under  the  same  terms 
of  reservation  as  those  contained  in  the  mortcrair"^ :  and  all 
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the  mesne  conveyances  from  Devries  contain  the  same  reseiv 
vations  as  to  the  homestead  of  Mrs.  Rawls  down  to  the  last, 
which  is  a  deed  from  Jones  to  the  defendant  Dixon,  which 
deed  only  conveyed  that  part  of  the  tract  outside  of  the  home- 
stead boundary.  But  after  the  death  of  Mrs.  Rawls,  the 
defendant  bought  and  took  a  deed  from  Jones  for  that  part  of 
the  land  covered  by  the  homestead.  After  the  death  of 
Isaiah  Rawls,  and  on  the  22d  of  November  1890,  the  de- 
fendant Dixon  leased  from  Mrs.  Rawls  "all  her  land  and  in- 
terest in  the  land  that  she  formerly  resided  on  in  Greene 
County,  and  known  as  the  ^Dr.  Swift  farm,'  for  the  year 
1891,  and  as  long  thereafter  as  the  party  of  the  second  part 
wishes  this  lease  to  be  in  force,"  for  the  price  of  $150,  or 
1,700  pounds  of  lint  cotton,  per  year.  Isaiah  Rawls  died 
on  the  18th  day  of  May,  1893,  and  Anna  S.  Rawls  died  in 
February,  1900,  and  the  plaintiffs  are  the  children  and  heirs 
at  law  of  the  said  Anna  S.  Rawls,  and  this  action  is  brought 
to  recover  said  land. 

A  jurj^  trial  was  waived,  and  the  whole  case  was  submitted 
to  his  Honor  to  find  the  facts  and  declare  the  law,  which  he 
proceeded  to  do,  and  the  same  are  set  out  and  sent  up  as  a 
part  of  the  case  on  appeal,  with  the  plaintiffs'  exceptions 
thereto. 

These  findings  are  very  lengthy,  covering  thirteen  pages  of 
printed  matter,  and  we  will  not,  therefore,  set  them  out  in 
full,  but  will  state  such  as  we  think  have  any  bearing  in  the 
case,  and  we  have  already  stated  the  most  of  those  we  think 
of  any  importance  to  its  consideration. 

It  was  contended  by  the  plaintiffs  that  the  lease  from  Mrs. 
Rawls  to  the  defendant,  made  in  October,  1890,  covers  the 
whole  tract  of  land  mortgaged  to  Dortch,  and  was  an  estoppel 
on  the  defendant  to  deny  the  title  of  Mrs.  Rawls  to  the 
whole  tract ;  while  the  defendant  contended  that  it  only  ex- 
tended to  that  part  of  the  tract  covered  by  the  homestead 
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iDotment.  And  his  Honor  sustained  the  defendant's  conten- 
tion, and  found  as  a  fact  that  it  only  covered  the  homestead. 
This  is  final  and  not  reviewable  by  this  Court,  if  there  is 
any  evidence  to  sustain  such  finding.  This  is  admitted  by 
the  plaintiffs,  but  they  say  there  is  no  such  evidence ;  but  it 
seems  to  us  there  was  such  evidence  as  authorized  the  finding. 
There  was  the  fact  that  the  plaintiffs  had  bounght  the  land 
OQtside  of  the  homestead  boundary  from  Jones,  were  in  pos- 
session of  it  before  the  date  of  this  lease,  and  had  been  for  a 
nimiber  of  years  treating  it  as  his  own,  taking  the  rents  and 
profits,  and  paying  none  to  any  one.  He  paid  no  rent  to 
Mrs.  Rawls  until  after  this  lease  was  made,  when  he  went 
into  possession  of  the  homestead  boundary  and  paid  her  rent 
for  the  same.  This  evidence,  we  think,  authorized  the  Court 
to  make  this  finding,  as  it  is  unreasonable  to  suppose  he 
would  have  leased  his  own  land  from  Mrs.  Bawls. 
The  Court  finds  that  the  summons  issued  to  Fall  Term, 

1878,  was  never  placed  on  the  docket  until  he  ordered  it  to 
be  done  at  this  trial,  and  finds  there  was  no  order  for 
an  alias,  nor  to  consolidate  the  two  actions. 

Upon  the  facts  found,  the  Court  held,  as  a  matter  of  law, 
that  Anna  S.  Rawls  was  a  party  to  and  bound  by  the  judg- 
ment taken  at  Spring  Term,  1879.     In  this  there  is  error. 

It  is  manifest  that  the  complaint  was  filed  at  Spring  Term, 

1879,  upon  the  summons,  returnable  to  that  term  of  the 
Court.  It  is  true  that  there  is  not  a  mark  on  the  complaint 
to  show  when  it  was  filed,  not  even  on  the  verification.  But 
how  could  it  have  been  filed  before  then,  when  there  was  no 
such  ease  on  the  docket  ?  Where  the  plaintiff  in  an  action  is 
the  purchaser  of  land,  the  burden  is  upon  him  and  those 
claiming  under  him  to  show  that  everything  necessary  to 
sustain  the  judgment  has  been  done.  Lyerly  v.  Wlieeler, 
33  X.  C,  288,  53  Am.  Dec,  414,  approved  in  Lee  v.  Eure, 
82  N.  C,  28,  and  many  other  cases. 
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We  see  no  connection  between  the  siunnions  returnable  to 
Fall  Term,  1878,  and  the  action  in  which  the  judgment  was 
taken.  There  is  nothing  on  the  docket  to  show  any  connec- 
tion between  the  summonses,  and  if  there  was,  it  devolved 
upon  the  plaintiff  in  the  action  under  which  the  land  was  sold, 
and  those  claiming  under  him,  to  show  it  (if  it  could  be 
shown  outside  the  records  themselves).  This  being  so,  the 
said  Anna  S.  was  never  a  party  to  the  action  in  which  the 
judgment  of  foreclosure  and  sale  was  had.  The  defendant 
cites  Harrison  v.  Hargrove^  120  N.  C,  96,  58  Am.  St.  Eep., 
781,  as  sustaining  his  contention,  upon  the  ground  that  al- 
though Anna  S.  was  not  in  fact  served,  the  Clerk  inadvert- 
ently entered  upon  the  docket  that  she  had  been  served. 
Whether  this  (if  the  plaintiff  had  not  been  the  purchaser) 
would  have  availed  the  defendant  or  not,  as  the  record  proper 
showed  that  she  had  not  been  served,  it  is  not  necessary  for 
us  to  say.  But  as  one  of  the  plaintiffs  was  the  purchaser  at 
the  commissioner's  sale,  it  was  his  duty  to  know  whether  she 
had  been  served,  and  if  she  had  not  been,  he  got  no  title. 
Lyerly  v.  Wheeler,  supra.  The  case  of  Harrison  v.  Har- 
grove is  distinctly  put  upon  the  ground  that  he  was  not  a 
party,  and  was  an  innocent  purchaser  without  notice^  and  is 
therefore  distinguished  from  Chambers  v.  Brigm^n,  75  N. 
C,  487,  where  it  was  held  the  purchaser  got  no  title.  If 
Hargrove  had  been  a  party  to  the  action  under  which  he 
bought,  he  would  have  gotten  no  title,  and  the  plaintiffs  in 
that  case  would  have  recovered.  Then,  William  K.  Devries 
got  no  title  by  this  sale,  and  the  purchaser  from  him  got  noth- 
ing but  a  color  of  title.  But  the  deed  from  Devries  to  Jones 
and  Beaman  is  dated  the  6th  of  October,  1880,  and  they  im- 
mediately-entered into  possession  of  all  the  land  outside  the 
homestead  boundary,  and  they  and  those  claiming  under 
them,  down  to  and  including  the  defendant,  have  been  in 
the  actual,  adverse  possession  of  said  land  ever  since,  except 
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the  land  covered  by  the  homestead,  and  that  remained  Id 
possession  of  Mrs.  Kawls,  by  herself  and  her  tenants,  down 
to  and  at  the  time  of  her  death,  that  is,  from  1880  to  1900. 

As  defendant  and  those  under  whom  he  claimed  have  held 
possession  under  color  of  title  seven  years,  this  would  have 
been  suflScient  to  ripen  the  title,  if  there  had  been  no  excep- 
tion to  the  general  rule.  But  as  Mrs.  Rawls  was  a  married 
woman,  time  was  not  counted  against  her  until  her  husband 
died,  on  the  18th  of  May,  1893,  provided  she  availed  her- 
self of  the  statutory  time  to  bring  her  action  after  his  death, 
which  was  three  years.  Section  148  of  The  Code.  That  time 
expired  on  the  18th  of  May,  1896,  and  this  action  was  not 
commenced  until  the  28th  day  of  April,  1900.  The  plain- 
tiffs, therefore,  are  barred  by  the  lapse  of  time,  actual  ad- 
verse possession  and  the  statute  of  limitations,  from  recover- 
ing: that  part  of  the  land  sued  for  outside  of  the  homestead 
boundary.  But  they  are  not  barred  by  the  statute,  are  the 
owners  of  and  entitled  to  recover  that  part  of  the  land  sued 
for  embraced  within  the  homestead  boundary. 

There  is  error,  and  the  judgment  of  the  Court  below  will 
be  modified  in  accordance  with  this  opinion. 

Krror. 
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WOOD  V.  ATLANTIC  AND  NORTH  CAROLINA  RAILROAD  CO. 

(Filed  September  23,  1902.) 

1.  AFPEAL—yerdict^Seiting  Aside, 

Where  a  verdict  is  set  aside  as  a  matter  of  law,  as  here,  because 
the  judge  held  that  he  had  erroneously  refused  a  prayer 
asked  by  the  losing  party,  an  appeal  lies. 

2.  MECHANIC'S  LIEN— r/te  Code,  Sec.  1801— Bub-contractor— Con- 

tractor. 

The  owner  of  property  is  not  responsible  to  a  sub-contractor  for 
a  debt  of  the  contractor,  if  he  owes  the  contractor  nothing  at 
the  time  he  receives  notice  of  claim  of  sub-contractor. 

Action  by  J.  W.  Wood  against  the  Atlantic  and  ^orth 
Carolina  Railroad  Company,  heard  by  Judge  lliomas  A. 
McNeill  and  a  jury,  at  May  Term,  1901,  of  the  Superior 
Court  of  (yBAVBN  County.  From  a  judgment  setting  aside 
the  verdict  and  granting  a  new  trial,  the  plaintiff  appealed. 

W.  D.  Mclver,  for  the  plaintiff. 
Simmons  &  Ward,  for  the  defendant. 

Clark,  J.  When  the  trial  Judge  seta  aside  or  refuses  to 
set  aside  a  verdict  on  the  ground  that  it  is  against  the  weight 
of  the  evidence,  or  excessive,  or  for  other  matter  resting  in  his 
irreviewable  discretion,  no  appeal  lies.  Clark's  Code  (3d 
Ed.),  pages  736,  746.  But  when  the  verdict  is  set  aside  ad 
a  matter  of  law,  as  here,  because  the  Judge  held  that  he  had 
erroneously  refused  a  prayer  asked  by  the  losing  party,  an 
appeal  lies.  Bryan  v.  Heck,  67  N.  C,  322 ;  Oay  v.  Nash,  84 
N.  C,  333 ;  Thomas  v.  Myers^  87  X.  C,  31.  An  appeal  lay 
at  once,  because  a  verdict  is  a  substantial  right,  and  the  ap- 
pellant should  not  be  put  to  the  trouble  and  expense  of  an- 
other trial  if  this  verdict  was  erroneously  set  aside. 

The  plaintiff  testified  that,  having  done  some  work  for 
E.  S.  Neal  upon  a  warehouse  which  Neal  had  built  for  the 
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defendant  company,  he  called  upon  the  President  of  the 
eompanj,  James  A.  Bryan,  notified  him  of  the  amount,  and 
tsked  him  to  retain  said  sum  for  him  in  the  settlement  with 
Neal,  and  that  this  was  about  three  weeks  before  Neal  failed, 
which  occurred  in  September,  1900.  The  president  refused 
to  do  ao,  saying  that  when  Neal  called  for  his  money  he 
would  have  to  pay  it  to  him.  President  Bryan  and  the  treas- 
urer, Matt.  Manly,  both  testified  that  on  making  up  a  state 
ment  of  Ifeal's  account,  it  appeared  that  by  9  July,  1900, 
the  defendant  company  had  overpaid  Neal  for  the  warehouse. 
This  evidence  was  uncontradicted,  and  the  defendant  re- 
quested the  Court  to  instruct  the  jury  that  if  they  believed 
the  evidence,  to  find  on  the  issue  submitted  that  the  defendant 
was  not  indebted  to  the  plaintiff.  This  instruction  the  Court 
refused,  but  on  the  motion  for  a  new  trial,  made  on  the 
ground  that  he  had  committed  an  error  in  refusing  the  in- 
atraction,  he  properly  so  held  and  set  aside  the  verdict.  The 
defendant  could  not  be  liable  to  the  plaintiff  unless  at  the 
time  of  his  notification  to  President  Bryan  of  his  claim,  the 
defendant  was  then,  or  thereafter,  indebted  to  Neal  on  ac- 
count of  said  work.  Code,  Sec.  1801,  and  the  uncontradicted 
evidence  is  that  before  that  time  Neal  had  been  more  than 
settled  \vith  in  full  for  said  warehouse.  The  reply  of  Presi- 
dent Bryan  was  not  an  assumption  of  Neal's  debt  to  plain- 
tiff, and  if  it  had  been,  it  was  without  consideration  and  not 
in  writing.  It  did  not  mislead  the  plaintiff,  even,  because 
the  president  expressly  refused  to  assume  any  responsibility. 

In  setting  aside  the  verdict  there  was 

No  Error. 
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TAYIX)R  V.  NORFOLK  AND  CAROLINA  RAILROAD  COMPANY. 

(Filed  September  23,  1902.) 

NEGLIGENCE — Logs  and  Logging — Railroads, 

There  is  not  sufficient  evidence  in  this  case  to  be  submitted  to  the 
Jury  on  the  question  of  the  negligence  of  the  railroad  in 
breaking  a  raft  of  logs  which  had  lodged  against  its  bridge. 

Action  by  W.  P.  Taylor  against  the  Norfolk  and  Caro- 
lina Railroad,  heard  by  Judge  Oeorge  H.  Brovm  and  a  jury, 
at  Spring  Term,  1902,  of  the  Superior  Court  of  Hertford 
County.  From  a  judgment  for  the  plaintiff,  the  defendant 
appealed. 

L.  L.  Smith,  for  the  plaintiff. 
(icorc/r  Coinper,  for  the  defendant. 

MoN'j'GOMERY,  J.  A  large  raft  of  logs  was  broken  loose 
from  its  moorings  by  a  high  freshet  in  Chowan  River,  and 
was  driven  down  against  the  defendant's  railroad  bridge 
across  the  river,  lying  broadside  against  the  piling  which  sup- 
ported the  bridge.  The  defendant,  through  its  agents  and 
employees,  broke  up  the  raft,  by  means  of  which  the  lo^s 
passed  under  the  bridge  and  many  of  them  were  lost.  It 
was  admitted,  and  proved  also,  that  the  safety  of  the  bridge 
was  imperiled  and  endangered  by  the  lodgment  of  the  raf  tw 

This  action  was  brought  to  recover  of  the  defendant  dam- 
ages for  the  loss  of  the  logs  and  the  gear  which  held  together 
the  raft.     The  allegation  of  the  complaint  on  that  point  was 
"that  the  defendant  company,  by  its  agents  and  employees, 
wilfully,  negligently,  wantonly  and  wrongfully  broke    the 
said  raft  in  pieces  and  threw  the  rafting  gear  into  the  river, 
and  turned  the  said  logs  adrift  in  the  current,  and  tlie  said 
gear  sunk  to  the  bottom  of  the  river  and  the  said  logs  floated 
down  the  river  and  were  lost."     The  plaintiff  also    alleged 
that  "if  it  was  safe  and  prudent  on  the  part  of  the  defend- 
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ant's  employees  to  remove  the  raft,  it  was  not  necessary,  in 
order  to  save  the  bridge,  to  throw  the  gear  to  the  bottom  of  the 
river,  or  to  turn  the  logs  adrift  in  the  current";  and  the 
fourth  allegation  is  in  these  words :  "That  by  the  said  wilful, 
wanton  and  wrongful  negligence  on  the  part  of  the  defend- 
ant's agents  and  employees,  the  said  gear  and  logs  to  the 
ralne  of  $250  were  lost,  to  the  plaintiff's  damage." 

In  passing,  it  is  curious  to  observe  that  the  plaintiff  got  a 
verdict  for  13  cents  less  than  the  amount  demanded  in  the 
complaint,  and  we  have  searched  in  vain  for  any  evidence 
upon  which  the  deduction  was  made. 

The  plain  meaning  and  intent  of  the  complaint  are  that  the 
plaintiff's  damages  arose  from  the  destruction  of  the  raft,  and 
that  that  act  itself,  although  done  to  save  the  defendant's 
bridge,  as  it  was  shown  to  have  been,  was  wanton  and  wilful 
ftnd  negligent.  There  is  no  charge  in  the  complaint  that  the 
defendant  was  negligent  in  not  saving  the  logs  after  they 
were  broken  loose  from  the  raft  and  turned  adrift  The 
plaintiff's  loss  was  declared  to  have  been  brought  about  by 
the  said  wilful,  wanton  negligence  on  the  part  of  the  defend- 
ant's agents ;  and  the  said  wilful,  wanton  and  wrongful  neg- 
iigence  mentioned  in  the  complaint  was  the  breaking  the  raft 
into  pieces. 

The  case  seems  to  have  been  tried  altogether  upon  the 
theory  of  the  plaintiff  as  set  out  in  his  complaint.  It  seems 
to  us  that  the  only  issue  that  ought  to  have  been  submitted 
on  the  complaint  and  answer  was,  "Did  the  defendant's 
igents  negligently  and  wantonly  and  wrongfully  destroy  the 
plaintiffs  property,  as  alleged  in  the  complaint?"  And  in 
locking  into  the  case  we  find  that  his  Honor  took  that  view  of 
the  matter  and  submitted  one  issue  only,  and  that  in  the 
very  language  of  the  above. 

In  the  course  of  the  trial,  however,  it  having  been  admitted 
and  proved  that  it  was  necessary  for  the  safety  of  the  bridge 
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to  break  up  the  raft,  and  that  that  act  was  not  wanton  or  wil- 
ful or  n^ligent,  the  question  arose  as  to  the  duty  of  the  de- 
fendant in  connection  with  the  logs  after  they  floated  under 
the  bridge  and  into  the  stream  below.     If  that  had  been  an 
issue,  die  greater  part  of  his  Honor's  charge  on  that  subject 
was  correct ;  but  we  think  he  was  wrong  when  he  said  to  the 
jury,  "If  the  defendant  could  save  any  of  the  logs  by  exer- 
cising due  care  with  the  means  which  it  then  actually  had  at 
its  command,  it  was  its  duty  to  do  so,"  without  further  in- 
structing them  that  that  would  not  have  been  the  defendant's 
duty  if  the  means  at  hand  were  not  sufficient  to  save  both  the 
bridge  and  the  logs.     Certainly  the  first  duty  of  the  defend- 
ant was  to  use  all  available  means  to  secure  the  bridge  for 
the  benefit  of  the  traveling  public  and  the  protection  of  its 
own  property.     But,  in  any  view  of  the  case,  we  think  there 
was  no  sufficient  evidence  to  be  submitted  to  the  jury  on  the 
question  of  the  defendant's  conduct  in  reference  to  the  Ic^ 
after  the  raft  was  broken  up.     The  only  scintilla,  if  that, 
came  from  the  son  of  the  plaintiff,  who  said:  "Defendant 
made  no  effort  to  save  any  of  the  logs  or  gear;  plenty  of 
men  to  do  it  there;  there  were  between  30  and  40  men." 
That  was  only  an  opinion,  for  he  mentioned  no  appliances, 
nor  other  means  which  could  be  put  to  use  by  the  men  in 
an  attempt  to  save  the  logs.     This  witness  says  that  the  boss, 
while  engaged  in  breaking  up  the  raft  (on  a  Sunday),  in  a 
high  freshet  of  rolling  waters  and  getting  higher,  in  peril  of 
his  life,  and  fighting  to  save  a  valuable  railroad  bridge,  when 
told  by  the  witness  not  to  break  up  his  raft,  that  his  father 
would  be  there  soon  with  a  tug,  exclaimed  "damn  the  logs'' ; 
and  that  was  argued  to  be  evidence  of  wilful  and  wanton  de- 
struction of  the  property.     We  hardly  think  so.     The  wonder 
is  he  had  not  said  more. 

W.  H.  Pyland,  Jr.,  a  witness  for  the  plaintiff,  said :    '*The 
defendant's  agent  made  no  effort  to  save  the  logs ;  they  conid 
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bave  done  so  if  they  had  had  boats  below  to  catch  the  logs 
as  they  cut  them  loose." 

Pjland,  another  witness  for  the  plaintiff,  said :  "The  raft 
was  lengthwise  against  the  gridge,  and  greatly  endangered  it. 
If  the  railroad  people  had  had  boats  enough  ready  prepared, 
they  might  have  saved  some  of  the  logs.  They  had  two  skiffs, 
hat  I  did  not  see  any  other  boats  there." 

And  another  witness,  Stain,  for  the  plaintiff  said  that 
"More  logs  could  have  been  saved  by  taking  two  boats  on  the 
lower  side  of  the  bridge,  taking  the  logs  up  separately  as  fast 
as  they  came  through." 

His  Honor  properly  told  the  jury  that  the  defendant  was 
not  required  by  law  to  anticipate  that  a  raft  would  break  loose 
Jind  come  against  its  bridge,  and  it  was  not  required  to  have 
on  hand  boats  sufficient  to  save  the  logs.  Now,  in  connection 
with  that  part  of  the  charge  where  the  plaintiff's  evidence  is 
r-arefullv  examined,  it  will  be  seen  to  afford  no  grounds  upon 
which  to  impute  negligence  to  the  defendant  in  respect  to  its 
<inty  to  save  the  logs  or  any  part  of  them.  Plaintiff's  evi- 
dence does  not  tend  to  show  that  there  was  a  boat  or  any  other 
appliance  available  with  which  to  make  an  attempt  to  save  the 
^*g3.  There  was,  however,  on  the  part  of  the  defendant 
kmple  evidence  going  to  prove  that  there  were  no  facilities 
or  appliances  at  hand  and  which  could  be  used  to  save  the 
^^  N.  Y.  Robinson  said :  "The  logs  doubled  and  piled  on 
^ach  other,  and  reaching  down  near  the  bottom  row,  were 
pressing  against  the  bridge  with  such  strength  and  dangerous 
force  as  to  require  immediate  relief.  We  had  only  two 
boats,  and  it  was  impossible  for  our  men  to  save  the  logs 
"od  at  the  same  time  bestow  reasonable  attention  upon  the 
«fety  of  the  bridge."  And  Culpepper  testified  that  the  only 
nieaiis  of  saving  the  logs  after  they  had  passed  through  the 
Wdge  was  by  boats,  and  these  the  railroad  company  did  not 
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reasonable  presumption  that  the  officer  served  with  the  pro- 
cess in  this  case  would  communicate  the  notice  to  the  cor- 
poration at  once.     It  was  his  duty  to  take  notice  of  the  com- 
mencement of  the  action,  and  to  give  the  information  to  thm 
defendant.     We  do  not  see  how  the  fact  that  the  officer  wb# 
was  served  with  process  was  in  the  Stat<e  on  his  private  busi- 
ness at  the  time  of  the  service  can  render  the  service  invalid. 
Neither  can  the  fact  that  he  was  not  actually  engaged  in  the 
service  of  the  corporation  at  the  time  have  such  effect.     In 
the  case  of  service  on  an  officer  of  a  domestic  corporation,  it 
could  not  be  supposed  that  it  was  necessary  to  serve  it  on  him 
while  he  was  actually  engaged  in  the  corporation's  business 
or  acting  officially  for  it     The  just  and  l^al  foundation 
for  such  service  rests  in  the  duty  of  the  officer  to  report  such 
service,  and  that  the  corporation  would  by  that  means  receive 
notice.     A  judgment  obtained  in  an  action  thus  commenced 
against  a  foreign  corporation  would  be  valid  in  this  State, 
and  enforcible  against  any  property  at  any  time  found  in  this 
State.     What  effect  it  would  have  in  another  State  we  need 
not  discuss.     The  law  of  New  York  upon  the  question  of  ser- 
vice of  process  on  foreign  corporations  is  like  ours,  except  that 
a  non-resident,  either  individual    or    corporation,  can   not 
bring  a  suit  against  a  foreign  corporation.     In  that  State, 
the  question  now  l)efore  us,  on  a  similar  state  of  facts,  has 
been  before  their  Court  of  Appeals,  and  the  service  was  held 
to  be  valid.     Pope  v.  Mfg.  Co.,  87  N.  Y.,  137.     The  Court 
there  said  :  *'In  order  to  make  such  service  effective,  it  is  not 
needful  that  the  officer  served  should  be  here  in  his  official 
capacity,  or  engaged  in  the  business  of  the  corporation,  or  that 
the  corporation  should  have  any  property  in  the  State,  or  that 
the  cause  of  action  should  have  arisen  in  the  State."     The 
Court  of  Errors  and  Appeals  of  New  Jersey,  in  the  case  of 
Monlin  v.  Ins.  Co.,  a  case  in  which  a  judgment  creditor  com- 
menced an  action  in  that  State  upon  a  judgment  obtained  in 
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tke  State  of  New  York,  the  defendant  having  been  a  foreign 
eorporation,  without  property  in  the  State,  the  cause  of  action 
not  having  arisen  in  the  State, ,  the  corporation  having  no 
business  in  the  State,  and  the  president  being  accidentally  in 
ihe  State  on  a  visit  when  the  summons  was  served  on  him, 
refused  to  recognize  the  validity  of  the  judgment.  There  was 
no  such  statutory  law,  however,  in  New  Jersey  as  existed  in 
New  York  in  reference  to  the  service  of  process  on  foreign 
(orporations. 

But  this  appeal  was  premature,  and  must  be  dismissed. 
Cooper  V.  Wymm,  122  N.  C,  Y84;  65  Am.  St.  Rep.,  731. 

Appeal  Dismissed. 

Ck)OK,  J.,  dissents. 


GARRETT-WILLIAMS  CO.  v.  HAMILL. 

(Filed  September  23,  1902.) 

FRAUDS,  STATUTE  OF— Contracts— Parol— Promise  to  Answer  for 
Debt  of  Another. 

A  verbal  agreement  to  be  liable  for  the  debt  of  another  is  void 
under  the  statute  of  frauds. 

Action  by  Garrett-Williams  Company  against  F.  A.  Ha- 
liiill  and  others,  heard  by  Judge  Francis  D,  Winston  and  a 
jury,  at  !N'ovember  Term,  1901,  of  the  Superior  Court  of 
Halifax  County.  From  a  judgment  for  the  plaintiff,  the 
defendant  Ada  Hamill,  as  administratrix  of  the  estate  of 
T.  L.  ITamill,  deceased,  appealed. 

E.  L,  Travis^  for  the  plaintiff. 
Day  £  Bdl  for  the  defendant. 

Montgomery,  J.  The  plaintiff  brought  this  action  to  re- 
cover of  the  defendant  an  amount  alleged  to  be  due  for 
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li(HiorH  sf)ltl  and  dolivered  to  the  defendants  F.  A.  Hainill  and 
T.   L.   irainill,  the  intestate  of  the  defendant  Ada  Hamill. 
The  defendant  administratrix,  in  her  answer,  admits  that 
her  inteetate  did,  by  parol,  agree  to  pay  to  the  plaintiff  a 
bill  of  $233.83,  for  liquors  to  be  delivered  to  the  other  de- 
fendant, F.  A.  Hamill^  but  that  the  same  has  been  paid,  and 
that  if  any  promise  was  ever  made  by  her  intestate  to  pay 
;my  part  of  the  amount  now  claimed  to  be  due,  it  was  by  parol 
and  for  the  sole  benefit  of  F.  A.  Hamill,  and  pleads  the  stat- 
ute of  frauds.     The  liquors  were  shipped  to  F.  A.  Hamill, 
at  Whitakers,  and  the  liquor  license  was  in  his  name.     The 
plaintiff  introduced  as  its  witness  A.  D.  Pender,  who  said: 
^'I  sold  goods ;  I  am  plaintiff's  agent ;  I  sold  goods  on  T.  L. 
Hamill's  credit;  he  said  he  would  see  it  paid."     The  witness 
further  testified :  "T.  L.  Hamill  was  in  business  in  Enfield, 
and  was  solvent.     F.  A.  Hamill  was  not  solvent.     T.    L. 
Hamill  told  me  F.  A.  Hamill  was  carrying  on  business  iu 
WTiitakers,     We  went  to  Whitakers,  and  T.  L.  Hamill  bought 
goods  and  said,  ship  goods  in  future  to  F.  A.  Hamill  when- 
ever he  needed  them  until  he  notified  us  not  to  ship,  and  he 
would  see  us  paid,  and  to  collect  from  F.  A.  Hamill  when  I 
came  around,  and  if  F.  A.  Hamill  failed  to  pay,  he  would. 
I  had  no  written  contract  with  T.  L.  Hamill.     He  asked  as 
to  the  payments,  and  never  notified  us  to  stop  shipping  goods 
to  F.  A.  Hamill.     He  never  countermanded  orders  or  notified 
ns  to  stop  shipping.     T.  L.  Hamill  was  to  pay  for  the  goods, 
and  we  sold  them  on  his  order,  on  his  credit*    F.  A.  Hamill 
paid  me  certain  amounts,  and  I  gave  him  credit  for  them,  all 
under  the  verbal  order  of  T.  L.  Hamill.     I  saw  some  of  the 
goods  in  Hamill's  store.     T.  L.  Hamill  never  instructed  me 
to  ship  or  sell  any  specific  goods  to  F.  A.  Hamill  after  the 
first  order.     I  don't  know  when  T.  L.  Hamill  died.     I  -w^ad 
in  Enfield  a  day  or  two  before  he  died.     I  did  not  instruct 
the  house  to  make  out  aooonnt  against  T.  L.  Hamill  and  F.  A. 
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Uumill;  the  goods  were  all  shipped  to  F.  A.  Hamill,  but  T. 
L  Hamill  was  responsible  for  them.  The  account  was  en- 
tered on  the  books,  T.  A.  Hamill,  T.  L.  Hamill  responsible/ 
I  don't  know  how  they  were  entered,  and  never  saw  the  book.'' 
He  other  evidence  in  the  case  threw  no  light  on  the  contract, 
and  was  of  no  benefit  to  the  plaintiff. 

The  defendant  asked  the  Court  to  instruct  the  jury  that 
there  was  no  evidence  to  go  to  the  jury  as  to  the  liability  of 
the  defendant  A.  R.  Hamill,  administratrix  of  T.  L.  Hamill,. 
and  the  request  was  refused.  We  think  it  ought  to  have  been 
given.  If  there  was  any  conflict  in  the  testimony  of  Pender, 
it  was  only  an  apparent  conflict,  not  a  real  one.  It  is  true 
the  witness  said:  "T.  L.  Hamill  was  to  pay  for  the  ^oods, 
and  we  sold  them  on  his  orders,  on  his  credit."  But  that  was 
explained  by  his  saying,  "I  sold  the  goods  to  T.  L.  Hamill's 
credit ;  he  said  he  would  see  it  paid.  We  went  to  Whitaker' s, 
and  T.  L  Hamill  bought  goods  and  said,  'Ship  goods  m  the 
future  to  F.  A.  Hamill  whenever  he  needed  them  until  he 
notified  us  to  stop,  and  he  would  see  us  paid/  and  to  collect 
from  F.  A.  Hamill  when  I  came  around,  and  if  F.  A.  Ha- 
mill failed  to  pay,  he  would,"  "I  had  no  written  contract 
with  T.  L.  Hamill." 

New  Trial. 
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AYBRS  V.  MAKELY. 
(Filed  September  23,  1902.) 

1 .  APPEjAL — Pleadings — Amendmen P—Presump tions. 

The  presumption  that  a  refusal  to  allow  an  amendment  to  plead- 
ings was  made  in  the  discretion  of  the  court,  is  rebutted  by 
the  statement  of  the  trial  judge  to  the  contrary  in  the  case 
on  appeal. 

3.  CONTRACTS— ycndor  and  Yendee— Mortgages, 

An  agreement,  in  an  executory  contract  for  the  purchase  of  land, 
that  payments  should  be  applied  on  a  mortgage  held  by  a 
third  party,  until  it  was  reduced  to  a  specified  sum,  was  not 
an  assumption  by  the  vendee  of  the  mortgage  debt. 

3 .  APPEAL — Premature — Amendment — Pleadings. 

An  appeal  from  an  order  refusing  an  amendment  to  pleadings  Is 
premature.  An  exception  should  be  noted  and  the  case  pro- 
ceeded with. 

Action  by  S.  B.  Ayers  and  others  against  M.  Makely, 
heard  by  Judge  Oeorge  A.  Jones,  at  Fall  Term,  1901,  of  the 
Superior  Court  of  Beaufort  County. 

In  July,  1893,  W.  II.  Wahab  and  George  Credle,  l)eing 
then  the  owners  of  a  certain  tract  of  land  in  Hyde  County, 
known  as  the  "Donnell  farm,^'  entered  into  a  written  contract 
and  agreement  to  sell  and  convey  the  same  to  Stephen  B. 
Ayers  for  the  price  of  $40,000;  $5,000  of  the  purchase- 
money  was  to  be  paid  in  November,  1894,  and  $5,000  on  the 
first  of  November  in  each  subsequent  year,  with  interest  on 
all  unpaid  sums,  payable  annually,  until  the  whole  purchase- 
money  should  be  paid.  Makely,  the  defendant  in  this  action, 
was  a  party  to  the  contract.  At  the  time  of  its  execution,  he 
held  a  mortgage  on  the  tract  of  land,  and  agreed  to  purchase 
another  incumbrance  on  the  same  held  by  James  A.  Bryan, 
trustee  of  Miss  Donnell,  both  incumbrances  aggregating  about 
$26,000.  It  was  further  agreed  in  the  contract  that  the  pay- 
ments to  be  made  by  Ayers  were  to  be  applied  to  the  pay- 
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ment  of  the  incumbrances^  until  the  principal  of  the  incum- 
brances and  interest  thereon  should  be  reduced  to  $10^000. 
When  that  should  be  done>  then  Wahab  and  Credle,  and 
their  respective  wives,  were  to  execute  and  deliver  to  Ayers 
a  good  deed  in  fee  to  the  land,  and  Ayers,  at  the  same  time 
was  to  execute  and  deliver  his  notes  to  Makely,  secured  by  a 
mortgage  upon  the  premises  for  the  $10,000,  in  two  payments 
of  $5,000  each,  to  be  a  first  lien  on  the  land.  Ayera  was  also 
to  execute  his  notes  to  Wahab  and  Credle  for  the  balance  of 
the  purchase-money,  to  be  secured  by  a  mortgage  on  the  prem- 
ises. It  was  also  agreed  that  in  case  of  default  in  any  of  the 
payments,  then,  at  the  option  of  Ayers  and  Credle  and  Make- 
ly, the  contract  should  be  null  and  void,  and  the  total  amounts 
unpaid  should  be  considered  due  and  payable  at  once.  Also, 
Ayers  was  to  furnish  to  Makely,  at  the  time  of  the  execution 
and  delivery  of  the  contract,  a  bond  satisfactory  to  Makely 
in  the  sum  of  $10,000,  guaranteeing  the  first  two  payments 
provided  for  by  this  contract.  Under  the  said  contract, 
Ayers  went  into  possession  and  control  of  the  land  on  the 
Ist  day  of  November,  1893,  the  rents  and  profits  for  that 
year,  however,  to  belong  to  Wahab  and  Credle.  Differences 
and  controversies  having  arisen  between  Ayers  and  Wahab 
and  Credle,  the  last  two,  with  Makely,  instituted  an  action 
of  ejectment  in  the  Superior  Court  of  Hyde  County  against 
Ayers,  and  demanded  possession  of  the  land.  Ayers  filed  his 
answer  in  that  suit,  and  gave  the  bond  as  required  by  law  in 
the  Slim  of  $200,  with  sureties.  Under  an  order  of  the  Su- 
perior Court  made  in  the  cause,  Ayers  was  required  to  give 
an  additional  bond  in  the  sum  of  $5,000,  to  secure  the  rents, 
eosts  and  damages  that  might  be  sustained  by  the  plaintiff. 
TTie  bond  was  given  with  sureties. 

While  the  action  of  ejectment  was  pending  against  Ayers, 
the  plaintiffs  in  the  action,  Makely,  Wahab  and  Credle,  en- 
teaned  into  an  agreement  among  themselves  whereby  Makely 
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instituted  an  independent  action  against  Wahab  and  Credle 
in  the  Superior  Court  of  Hyde  County  for  the  foreclosure  of 
tlie  mortgage  held  by  Makely  upon  the  land,  and  the  part  of 
the  notes  or  bonds  owned  by  Makely  and  secured  by  the  deed 
of  trust  to  James  A.  Bryan.  Ayers  was  not  a  party  to  the 
agreement,  and  was  not  a  party  to  the  action  of  foreclosure. 
By  the  terms  of  the  agreement  between  Makely  on  the  one 
part  and  Wahab  and  Credle  on  the  other,  it  was  stipulated 
and  provided  that  at  any  sale  under  the  foreclosure  decree  in 
ihe  cause,  Makely  would  bid  for  the  land,  or  cause  to  be  bid 
therefor,  such  sum  as  would  discharge  the  indebtedness  due 
him  as  aforesaid  by  Wahab  and  Credle,  or  if  he  failed  to  do 
so,  and  bought  the  land  himself  at  any  less  price,  that  he 
would  cancel  and  satisfy  the  balance  of  his  judgment  upon 
his  debts  aforesaid.  Under  his  contract  and  agreement  with 
Wahab  and  Credle  as  aforesaid,  the  land  was  sold  by  Makely 
through  a  commissioner  appointed  by  the  Court  on  the  11th 
day  of  May,  1896,  and  was  purchased  by  him  for  $16,500, 
and  the  residue  of  said  judgment  due  Makely,  after  crediting 
the  amount  brought  by  the  sale  of  the  land,  was  cancelled  by 
him  under  his  agreement  aforesaid.  Ayers,  notwithstand- 
ing the  foreclosure  and  sale,  continued  to  remain  in  posses- 
sion of  the  premises.  Pending  the  said  action  of  ejectment, 
Henry  W.  Wahab  died  intestate,  and  his  personal  representa- 
tive and  heirs  at  law  were  made  parties-plaintiff  with  Makely 
and  Credle  therein.  A  judgment  was  recovered  in  said  ac- 
tion of  ejectment  against  Ayers  and  his  sureties,  and  in  favor 
of  George  Credle,  as  surviving  partner  of  Wahab  and  Credle, 
for  the  penal  sums  of  the  aforesaid  bonds,  to  be  discharged 
upon  the  payment  of  $3,200,  with  interest  thereon  from  Jan- 
uary 1,  1896,  being  for  the  rents  and  profits  of  said  land  for 
the  year  1895,  and  for  the  further  sum  of  $464.65  costs.  A 
large  amount  has  been  paid  by  some  of  the  sureties  of  Ayers 
on  the  judgment  recovered  against  them  in  the  suit  of  eject- 
ment.    The  defendant  appealed  from  the  judgment  rendered. 
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Chas.  F.  Warren,  for  the  plaintiff. 

Hodman  £  Hodman,  and  Oeo,  ir.  IVard^  for  the  defendant. 

Montgomery,  J.  (after  stating  the  facts).  The  plaintiffs 
in  this  action  are  Ayers  and  the  sureties  on  his  bond  in  the 
ejectment  suit.  In  the  complaint  they  allege  that  during  the 
pendency  of  the  action  of  ejectment,  Ayers  was  not  ejected 
by  process  of  law,  but  that  he  voluntarily  surrendered  posses- 
sion of  the  premises  to  Makely  on  Makely's  express  promise 
to  Ayers  and  his  sureties  that  they  should  not  be  held  re- 
sponsible for  the  rents  and  profits  growing  out  of  the  land 
while  Ayers  was  in  the  possession  thereof,  and  that  he  would 
hold  Ayers  and  his  sureties  harmless  against  any  demand  that 
might  be  made  on  them  for  the  rents  and  profits  by  Wahab 
and  Credle.  And  this  action  is  brought  to  recover  from 
Makely  the  amount  which  the  sureties  have  had  to  pay,  and 
wiU  have  to  pay,  because  of  the  recovery  against  them  on  the 
bends  in  the  ejectment  suit. 

The  defendant,  in  his  answer,  denied  the  cause  of  action 
alleged  in  the  complaint  At  the  Fall  Term,  1901,  of 
Hyde  Superior  Court,  he  moved  to  amend  his  answer  and  to 
plead  counter-claims  and  set-off.  The  counter-claim  which 
the  defendant  desired  to  plead  was  in  substance  that  Ayers 
was  the  principal  in  the  bonds  filed  in  the  ejectment  suit, 
and  that  the  other  plaintiffs  were  sureties,  and  that  Ayers 
owed  him  $5,359.44,  that  amount  being  the  difference  be- 
tween the  amount  of  Makely's  incumbrance  on  the  land  and 
the  amount  at  which  he  bought  the  land  at  the  commissioner's 
sale,  and  that  Ayers  had  assumed  the  payment  of  the  incum- 
brances. 

The  motion  to  amend  the  answer  and  set  up  the  counter- 
claim was  denied,  the  order  being  silent  as  to  the  ground  of 
refusal.  The  plaintiff  contends  that  there  can  be  no  appeal 
at  any  time  from  the  refusal  to  allow  the  answer  to  be  filed, 
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for  the  reason  that  such  matter  was  entirely  discretionary 
with  the  Courty  and  the  order  being  silent  as  to  the  ground 
of  refusal,  the  conclusion  is  that  it  was  denied  as  a  matt^ 
of  discretion.  But  in  making  up  the  case  on  appeal,  his 
Honor  stated  that  he  did  not  refuse  to  allow  the  amendment 
as  a  matter  of  discretion,  but  on  the  ground  that  the  offered 
counter-claim  did  not  amount  to  a  counter-claim  in  law. 
The  presumption  in  law  that  the  order  was  made  in  the  dis- 
cretion of  the  Court  was  rebutted  by  the  statement  of  his 
Honor  to  the  contrary  in  the  case  made  up  for  this  Court. 

The  appeal  was  premature,  but  as  the  whole  matter  in  dis- 
pute came  out  on  the  argument  here,  it  may  be  best  for  all 
(tlie  Court  included)  to  pass  upon  the  ruling  made  by  his 
Honor  that  the  claim  of  the  defendant  did  not  amount  to  a 
counter-claim  in  law.  We  see  no  error  in  the  ruling.  It  weh 
argued  here  by  the  counsel  of  the  defendant  that  the  legal  ef- 
fect of  the  contract  of  sale  was  to  make  Ayers  the  principal 
debtor,  as  between  himself  and  Wahab  and  Credle,  as  to  the 
debts  due  by  Wahab  and  Credle  k)  Makely,  and  that  that  po- 
sition was  brought  about  by  the  assumption  by  Ayers  to  pay 
those  debts  for  Wahab  and  Credle.  On  that  proposition  it 
was  insisted  that  the  release  of  Wahab  and  Credle  from  their 
indebtedness  to  Makely  was  only  a  release  of  the  sureties,  and 
not  a  release  of  Ayers,  the  principal.  But  from  our  reading 
of  the  contract,  we  do  not  find  that  there  was  any  assumption, 
on  the  part  of  Ayers,  of  the  debts  of  Wahab  and  Credle  to 
Makely.  The  relations  of  the  parties  to  that  contract  were 
not  changed  by  its  execution.  The  most  that  could  be  said 
is  tliat  Ayers  bound  himself  to  see  that  particular  payments 
on  the  purchase-money  should  be  applied  to  the  claims  of 
Makely.  The  language  of  that  part  of  the  contract  is  as 
follows :  "It  is  understood  by  and  between  the  parties  here- 
to that  the  payments  above  mentioned  to  be  made  by  said 
third  party  (Ayers)  shall  be  applied  to  the  payment  of  those 
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incumbrances  held  by  said  second  party  (Makely),  until  the 
principal  of  said  incumbrances  and  interest  thereon  has  been 
reduced  to  the  sum  of  ten  thousand  dollars." 
We  are  of  the  opinion,  therefore,  that  when,  at  the  time 

of  his  purchase  of  the  land  at  the  commissioner's  sale,  Makely 
released  and  discharged  Wahab  and  Credle,  the  principal 
debtors,  from  the  payment  of  the  incumbrances,  Ayers  was 
also  released.  The  appeal,  however,  was  erroneously  granted, 
because  it  was  premature.  Exception  should  have  been 
noted  and  the  case  proceeded  with.  Milling  Co,  v.  Finlay, 
110  K  C,  411;  ^yal1cer  v.  Scott,  106  K  C,  56. 
Appeal  Dismissed. 


DAWSON  V.  BAXTER. 
(Filed  September  23,  1902.) 


LIBEL  AND  SLANDER— LtfteZ  per  se. 

A  publication  that  the  chief  of  police  and  mayor  declined  to  aid 
a  committee  of  citizens  to  ascertain  the  perpetrator  of  a 
felony,  is  not  libelous  per  se,  there  being  no  charge  of  a 
breach  of  official  duty  to  the  public. 

AcTiox  by  W.  C.  Dawson  against  W.  M.  Baxter  and 
others,  heard  by  Judge  George  A.  Jones,  at  May  Term,  1902, 
of  the  Superior  Court  of  Pasquotank  County.  From  a  judg- 
ment sustaining  a  demm-rer  to  the  complaint,  the  plaintiff 
appealed. 

Geo.  W.  Ward,  and  P.  W.  McMullan,  for  the  plaintiff. 
E.  F.  Aydlett,  for  the  defendant. 

Cook,  J.  The  demurrer  to  the  complaint  was  properly 
sustained  by  his  Honor.     Ifo  special  damage  is  alleged  to 
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have  resulted  from  the  publication,  but  it  is  eonteuded  to  be 
libelous  per  se.  The  publication  of  which  plaintiif  com- 
plains is  as  follows,  to-wit : 

^^Recognizing  the  fact  that  in  this  matter  all  agencies 
should  work  together  for  the  accomplishment  of  the  end  in 
view,  we  immediately  proposed  that  we  should  communicate 
with  Mr.  Dawson,  the  Chief  of  Police,  and  secure  the  bene- 
fit of  his  services  and  ability.  Mr.  Dawson  was  waited  on 
by  several  members  of  the  committee  at  different  times,  and 
invited  and  urged  to  co-operate  with  us;  he  positively  refused 
tc  do  so,  and  from  the  date  of  our  appointment  until  this 
hour  he  has  not,  neither  has  tlie  Mayor  of  tliis  city,  done  one 
single  thing  to,assist  us,  but  have  at  all  times  seriously  handi- 
capped our  efforts  by  their  actions  and  manner  of  treatment. 
For  this  reason  we  were  badly  thwarted  in  our  efforts  at  the 
very  outset.'' 

And  again:  *'Wo  could  liave  accomplished  better  results 
and  saved  much  time  and  labor,  had  the  (^hief  of  Police  and 
the  Mayor  recognized  that  they  were  public  officers,  paid  as 
public  servants,  and  discharged  their  duty  in  accordance  with 
those  facts." 

It  was  made  bv  the  defendants  and  one  II.  T.  Gn^enleaf, 
who  ^Sverc  apporntc^l  a  committee  of  five  for  certain  ends  and 
purposes  foreign  to  this  com})laint,  and  that  said  committee 
was  styled  and  known  as  *The  Citizens'  Committee.' '' 

The  publication  shows  that  plaintiff   is  charged  with    a 
breach  of  his  official  duty  with  respect  to  the  defendants  in 
the  execution  of  the  ends  and.  purposes  for  which  they  were 
appointed,  and  not  with  respect  to  the  public.     Then   wliat 
official  duty  did  plaintiff  owe  to  them  ?     None  is  alleged  in 
the  complaint,  nor  does  any  appear  upon  the  face  of  the  piil> 
lication.     The  "committee"  appears  to  have  been  a  volunteer 
organization  and  self-appointed.     It  nowhere  appears    tfaiat 
it  had  any  legal  existence,  or  that  it  owed  any  duty  or  aorvice 
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to  the  public,  or  that  the  public  through  its  officers  owed  it  any 
dutv  or  service ;  and  the  Court  can  not  assume  such  to  be  the 
fact,  quod  non  apparet  non  est.  We  must  construe  the  lan- 
guage of  the  publication  as  It  whole  in  its  ordinary  and  pop- 
alar  sense  with  reference  to  what  the  persons  to  whom  it 
was  published  would  reasonably  suppose  to  have  been  intended 
(Jaggard  on  Torts),  and  not  what  defendants  intended  to 
charge  or  what  plaintiff  understood. 

Plaintiff  insists  that  he  is  charged  with  misfeasance  and 
nonfeasance  in  office.  Defendants  contend  that  the  breach 
of  duty  charged  has  reference  solely  to  his  hinderance  and 
refusal  to  assist  them  in  their  undertaking  as  a  ^^committee,'' 
and  not  to  his  official  duties  with  reference  to  the  public. 

To  arrive  at  a  proper  construction  of  the  publication,  we 
must  construe  the  doubtful  part  by  comparing  it  wdth  those* 
parts  which  are  clear  and  certain,  and  so  find  out  its  sense 
from  the  words  and  obvious  intent  of  the  others,  as  in  th'3 
case  where  the  meaning  of  a  word  is  doubtful,  its  meaning 
roust  be  ascertained  from  its  associates,  nocitur  a  sociis.  So, 
ccmpling  the  words  of  the  last  sentence  of  the  publication 
with  those  of  the  preceding,  we  can  ascertain  the  sense  in 
which  they  should  be  understood,  couplaiio  verborum  indiccd 
accrjdaiionem  in  eodem  sefisii.  Thus  construing  them,  we 
find  the  charge  of  misfeasance  to  he  that  he,  as  an  officer, 
hindered,  handicapped  and  badly  thwarted  their  efforts  in 
currying  out  their  undisclosed  purpose ;  and  that  of  nonfea- 
sance to  be  that  he  did  not  recognize  that  he  was  a  public 
officer,  and  did  not  discharge  his  duty  in  accordance  with  the 
fact,  in  that  he  would  not  render  anv  official  services  in  aid 
of  their  purposes.  With  this  understanding  of  the  meaning 
of  the  publication  taken  from  its  face  and  context,  and  they 
most  have  been  so  understood  by  the  readers,  we  are  unable 
to  discern  any  meaning  or  intendment  which  would  bring 
the  plaintiff  into  disrepute,  or  which  imputed  to  him  an  un- 
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fitness,  either  in  respect  or  morals,  inability  or  want  of  in- 
tegrity for  the  discharge  of  the  duties  of  his  oflSce;  and  we 
can  not  go  beyond  and  enter  into  the  region  of  conjecture, 
but  must  confine  ourselves  to  the  allegations  contained  in  the 
complaint. 

From  this  publication  it  nowhere  appears  that  plaintiff  was 
charged  with  having  violated  or  failed  to  perform  any  duty 
imposed  upon  him  by  his  office.     As  a  public  officer  and  pub- 
lic servant,  he  was  obliged  to  obey  and  execute  the  prescribed 
and  established  laws  of  the  land,  and  not  to  serve  and  co-oper- 
ate with  any  body  or  bodies  of  men  having  neither  legal  ex- 
istence nor  legal  authority  to  make^  execute  or  enforce  law, 
or  to  preserve  the  peace.     As  their  ends  and  purposes  were 
foreign  to  the  matters  of  the  complaint,  and  no  legal  authority 
is  shown  for  their  appointment,  it  must  be  assumed,  even  if 
not  engaged  in  an  unlawful  purpose,  that  their  undertaking 
was  not  within  the  pale  and  protection  of  the  law,  or  that 
they  were  undertaking  to  usurp  the  functions  of  officers  of  tlie 
law,  and  by  reason  of  their  incompetency  or  inexperience,  the 
plaintiff  officer  did  not  deign  to  dignify  them  with  his  official 
recognition.     And,  as  the  plaintiff  and  Mayor,  of  whom  they 
also  complain,  did  not  take  steps  to  suppress  their  efforts,  we 
must  assume  that  the  purpose  they  had  in  view  was  not  of  a 
criminal  character. 

Defendants,  in  their  publication,  do  not  state  such  facts 
as  to  show  that  they  were  engaged  in  an  undertaking  which 
would  entitle  them  to  invoke  the  aid  of  legal  authority. 
They  do  not  claim  that  plaintiff,  officer,  failed  to  discharge 
any  duty  further  than  to  fail  to  assist  them  in  their  own  pecu- 
liar undertaking.     To  refuse  them  his  services  and  ability  in 
that  behalf,  he  had  a  right  to  do,  and  'Tie  positively  refused 
to  do  so";  and  he  at  all  times  seriously  handicapped   their 
efforts  by  his  actions  and  manner  of  treatment     Should  lie 
have  done  otherwise  ?     So  far  as  the  record  shows,  the  duties 
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of  his  office  did  not  require  it.  In  thwarting  their  efforts 
and  preventing  them  from  accomplishing  better  results  and 
saving  them  much  time  and  labor,  by  not  recognizing  the  fact 
that  he  was  a  public  officer  and  not  discharging  his  duty  in 
accordance  with  those  facts,  it  seems  that  he  regarded  the 
matter  they  had  in  view  as  being  of  such  a  character  as  would 
appeal  to  his  discretion  rather  than  a  demand  as  of  legal 
right  The  inference  is  strong  that  they  were  endeavoring 
to  manage  matters  which  pertained  to  the  duties  of  the  Chief 
of  Police  and  Mayor,  who  deemed  their  uninvited  efforts 
officious  and  unnecessary,  and  kept  aloof  from  them.  If  that 
he  so,  then  the  officers  would  owe  them  no  duty ;  and  to 
charge  them  w^ith  a  failure  of  duty  with  respect  of  them 
wonid  not  injure  the  plaintiff's  reputation  or  expose  him  in 
hL«i  private  or  official  character  to  public  scandal,  hatred,  ridi- 
cule or  contempt. 

As  there  is  no  special  damage  alleged  to  have  resulted 
from  the  publication,  it  must  appear  that  the  words  of  the 
pnblication  were  such  as  to  impute  to  the  plaintiff  an  unfit- 
neas  to  perform  the  duties  of  his  office,  or  a  want  of  integrity 
ifl  the  discharge  of  such.  And  this  the  words  do  not  show. 
There  is 

No  Error. 
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BEST  V.  BRITISH  AND  AMERICAN  MORTGAGE  COMPANY. 

(Filed  September  23,  1902.) 

1.  PLEADINGS — Answer — Courts— Discretiont—The  Code,  Sec,  27.^. 

The  extension  of  time  to  answer  after  the  time  limited  is  discre- 
tionary with  the  trial  judge  and  is  not  reviewable. 

2.  YKRIFICATION— Pleadings— Corporations— The  Code,  Sec.  2oS. 

The  managing  director  of  a  foreign  corporation  may  verify  its 
pleadings. 

3.  REHEARINGS— Appear 

The  supreme  court  will  not  ex  mero  motu  review  a  former  ae- 
cision  upon  a  second  appeal  in  the  same  case. 

Action  by  W.  E.  Best  against  the  British  and  American 
Mortgage  Company,  heard  by  Judge  0.  II,  A  lletv,  at  Septem- 
ber ^Special)  Term,  1901,  of  the  Superior  Court  of  Greene 
County.  From  an  order  refusing  judgment  on  complaint, 
tho  plaintiff  appealed. 

Geo,  M.  Lindsay,  for  the  plaintiff. 

L.  V.  Morrill,  and  BaJtiU  &  Mordecai,  for  the  defendant. 

^loNTGOMERY,  J.  The  defendant  in  this  action,  a  non-res- 
i^icnt  corporation,  was  brought  into  Court  by  publication.  A. 
t-ptrial  appearance  was  entered  on  its  behalf,  and  a  motion  to 
dismiss  the  action  and  vacate  the  attachment  was  granted. 
Upon  the  appeal  of  the  plaintiff,  that  ruling  was  declared  to 
be  erroneous  by  a  decision  of  this  Court — 128  N.  C,  351. 
1  he  plaintiff,  in  due  time,  moved  in  the  Court  below  for  judg- 
ment on  his  verified  complaint^  no  answer  having  been  filed- 
Tlic  Court  refused  the  motion,  and  the  defendant  was  al- 
lowed to  file  an  answer,  and  the  plaintiff  appealed. 

It  dees  not  appear  from  the  record  that  the  defendant  got 
leave  to  file  an  answer  under  section  220  of  The  Code,  a.xid[ 
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we  must  presume,  therefore,  that  the  order  was  made  under 
section  274  of  The  Code.  The  matter  was  entirely  in  the 
discretion  of  the  Court,  and  can  not  be  reviewed  on  appeal. 
irilchrist  t\  Kiichin,  86  N.  C,  20;  Woodcock  v.  Merrimon, 
m  X.  C,  731. 

Ill  Millard  v.  Patterson,  108  N.  C,  255,  the  defendant 
filed  an  unverified  answer,  the  complaint  in  the  action  having 

been  verified,  and  the  defendant,  after  a  lapse  of  five  years, 
asked  to  be  allowed  to  file  a  new  answer,  properly  verified, 
and  the  Court  allowed  him  the  leave,  though  he  was  not  enti- 
tled to  it  as  a  matter  of  right.  This  Court  approved  of  the 
order,  and  declared  that  the  exercise  of  the  discretion  bv  his 
Honor  was  not  reviewable. 

After  the  answer  was  filed  in  the  case  now  before  us,  the 
plaint ifi"  moved  for  judgment  on  the  ground  that  the  ansjiver 
was  not  properly  verified,  the  alleged  insufficiency  l)eing  that 
tlje  verification  had  been  made  bv  L.  H.  Graham,  a  man- 
aging  director  of  the  defendant  corporation.  Tlie  motion 
was  disallowed,  and  properly  so.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof. 
The  Code,  Sec.  258.  Certainly  the  managing  direi*tor  of  a 
foreign  eorjx)ration  is  such  an  officer  as  would  meet  the  re- 
quirementsi  of  The  Code  in  the  matter  of  the  verification  of 
pleadings. 

The  counsel  of  the  plaintiff,  in  his  brief,  discusses  at  some 
length  the  decision  of  this  Court  in  the  former  appeal  of 
«his  ease,  on  the  question  of  the  discontinuance  of  the  action 
«n  the  part  of  the  plaintiff,  and  suggests  that  the  Court  will 
f'Z  mero  rnciu  review  that  question.  But  rehearings  are  not 
allowed  in  such  a  manner. 

Xo  Error. 
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WHITE  V.  LOKEY. 
(Filed  September  23.  1902.) 

PLEADINGS — Answer— Bofid — The  Code,  Sees.  27^  and  2,n. 

The  extension  of  time  to  answer  and  file  a  defense  bond,  is  dis- 
cretionary with  the  court  and  not  reviewable. 

Action  by  Laura  A.  White  against  John  Lokcy  and  others, 
heard  by  Judge  Francis  D.  Wi7iston,  at  February  Term, 
1902,  of  the  Superior  Court  of  Craven  County.  From  a 
refusal  of  motion  of  plaintifiF  for  a  default  judgment,  and 
an  order  allowing  defendants  thirty  days  in  which  to  file 
answer  and  defense  bond,  the  plaintiff  appealed. 

W.  D,  M elver,  for  the  plaintiff. 
W,  W.  Clark,  for  the  defendant. 

Clark,  J.  This  is  an  action  of  ejectment.  At  the  first 
term  there  was  a  general  order  continuing  cases  on  the  sum- 
mons docket,  with  time  to  file  pleadings.  Counsel  on  both, 
sides  were  absent,  and  there  was  no  objection.  On  the  l^st 
day  of  the  second  term,  the  plaintiff  moved  for  judgment 
because  no  answer  had  been  filed,  and  no  defence  bond  as 
required  by  section  237  of  The  Code.  The  Court,  in  its  dis- 
cretion, granted  thirty  days  in  which  to  file  answer  and  bond, 
and  the  plaintiff  excepted.  In  fact,  the  answer  and  bond 
were  filed  during  that  same  day,  and  before  Court  adjourned. 
The  extension  of  time  to  file  answer  is  within  the  express 
terms  of  The  Code,  Sec.  274,  which  makes  it  a  matter  of 
discretion  with  the  Judge.  Such  discretion  is  not  reviewable. 
Clark's  Code  (3d  Ed.),  page  309,  and  numerous  cases  there 
collected.  The  same  section  also  confers  on  the  Judge  the 
discretion  to  extend  the  time  for  filing  the  defense  bond- 
Taylor  v.  Pope,  106  K  C,  271. 
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Indeed,  as  the  bond  and  answer  were  in  fact  filed  at  the 
second  term,  to  which  time  had  been  extended  without  ex- 
ception, the  effect  was  the  same  as  if  they  had  been  filed  at 
the  proper  term,  and  a  judgment  by  default  must  have  been 
struck  out  upon  the  filing  thereof  within  the  term. 

This  case  differs  from  Cook  v.  Bank,  129  N.  C,  149.  In 
that  case  there  was  no  answer  filed,  and  the  plaintiff  moved 
for  judgment  by  default  and  inquiry  upon  his  verified  com- 
plaint. The  defendant,  instead  of  filing  answer  then,  or 
getting  time  to  answer  (as  in  this  case),  opposed  judgment. 
On  appeal,  it  was  held  that  judgment  on  that  state  of  facts, 
iras  a  legal  right,  and  the  Court  held  that  it  was  error  to  re- 
fuse it. 

No  Error. 


MEADOWS   V.   WESTERN   UNION   TELEGRAPH   COMPANY. 

(Filed  September  30,  1902.) 

OPfKION  ON  EVIDKSC^— Negligence— Instructions— Telegraphs— 
The  Code,  Sec.  4IS — Mental  Anguish. 

In  an  action  against  a  telegraph  company  for  negligence  in  de- 
liverfng  a  message,  it  is  error  for  the  court  to  refer  in  its 
charge  to  the  "proverMal  slotoness  of  the  messenger  hoy." 

Clark,  J.,  dissenting. 

Action  by  W.  D.  Meadows  against  the  Western  .Union 
Telegraph  Company,  heard  by  Judge  Francis  D,  Winston, 
«t  February  Term,  1902,  of  the  Superior  Court  of  Craven 
Cotmly.  From  a  judgment  for  the  plaintiff,  the  defendant 
Appealed. 

D.  L.  Ward,  for  the  plaintiff. 

W.  W.  Clark,  and  F.  H.  Busbee,  for  the  defendant. 
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Montgomery,  J.  This  action  wa»  brought  to  recover  of 
the  Western  Union  Telegraph  Company,  the  defendant,  dam- 
ages on  account  of  alleged  mental  anguish  siiffered  by  plaintiff 
on  account  of  an  alleged  negligent  failure  to  deliver  to  him 
a  telegraphic  message.  The  telegram  was  in  these  words: 
'^New  Bern,  N.  C,  October  3,  1901.  To  Bill  Meadows, 
Bollocksville,  X.  C.  Will  Phillips'  wife  at  point  of  death. 
Will  Phillips."  The  language  of  the  telegram  differs  from 
that  of  nny  in  our  reported  cases,  but  as  a  new  trial  is  to  be 
had  for  mattei*s  hereinafter  mentioned,  it  might  not  be  of  any 
benefit  to  discuss  now  the  legal  effect  of  the  language  of  tlie 
dispatch. 

In  liis  instructions  to  the  jury,  his  Honor,  among  other 
things,  said  *'tliat  it  was  the  duty  of  the  telegraph  company 
to  us(»  reasonable  diligence  in  the  transmission  of  all  me^ages 
committed  to  it,  and  that  by  the  terra  reasonable  or  due  clili- 
geiu*(»  was  not  meant  the  speed  of  the  lightning,  except  in  the 
transmission  of  the  message  over  the  wire,  on  the  one  hand  ; 
not  the  ])roverbial  slowness  of  the  me^sen^er  lx>y,  on    the 
other.''     There  was  an  excei)tion  to  the  latter  part  of  that 
instruction,  and  the  same  was  assigned  by  the  defendant  as 
error,  and  we  are  of  the  opinion  that  the  position  of  the  de-^ 
fondant  is  a  correct  one.     Whether  the  defendant  had  exer- 
cised (hie  diligence  in  the  delivery  of  the  message  w^as   the 
question  of  fact  before  the  jury.     Telegraj>hic  messages   are 
usually  delivered  bv  bovs,  called  "messen«:er  bovs'* ;  and  the 
plaintiff  had  testified  that  '^E.  K.  White's  boy  worked  in  the 
telegraph  office.      He  knows  me,  knew  where  I  lived ;  could 
stand  in  the  office  and  see  my  house.     The  toy  signed  the  re- 
ceipt for  the  message  himself.     After  my  name  ^vas  signed, 
I  said,  *Tliis  thing  has  been  delayed,  what  is  the  matter  V  " 
It  seems  to  us  that  his  Honor,  in  the  language  used,  took  as 
a  criterion  of  negligent  delay  the  agency  employed  by    tYie 
defendant  to  deliver  its  message.     '^Xo  Judge,  in  giving   a 
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charge  to  the  petit  jury  either  in  a  civil  or  criminal  action 
shall  give  an  opinion  whether  a  fact  is  fully  or  suflSciently 
proven,  such  matter  being  the  true  office  and  province  of  the 
jury ;  but  he  shall  state  in  a  plain  and  correct  manner  the 
evidence  given  in  the  case,  and  declare  and  explain  the  law 
thereon/'  Code,  Sec.  413.  It  is  true  that  his  Honor  did 
not,  in  precise  and  exact  words,  tell  the  jury  that  in  his  opin- 
ion the  fact  of  a  negligent  delay  had  been  fully  proved,  but 
it  seems  to  us  "that  his  language,  when  fairly  interpreted  in 
connection  with  so  much  of  the  context  as  is  set  out  in  the 
record,  was  likely  to  convey  to  the  jury  his  opinion  of  the 
weight  of  the  evidence."  That  is  the  construction  of  the 
statute  adopted  in  State  t\  Jones,  67  N.  C,  285,  and  approved 
in  State  v.  Laxton.,  78  K  C,  564. 
Xew  Trial. 

Douglas,  J.,  concurring  in  result.  I  concur  in  the  result 
of  the  opinion  of  the  Court,  because  it  appears  to  me,  not  that 
harm  has  been  done,  but  that  harm  may  have  l)een  done. 

Had  I  been  a  juror,  the  objectionable  words  would  ])roba- 
bly  have  made  no  such  impression  on  my  mind,  but  that  fact 
alone  does  not  authorize  me  to  say  that  thev  could  not  have 
such  effect  upon  the  minds  of  other  reasonable  men,  in  view 
of  the  evident  effect  that  they  have  had  upon  the  minds  of 
a  majority  of  this  Court. 

The  words  themselves  do  not  contain  the  slightest  intima- 
tion that  any  fact  in  controversy  has  been  proved  or  disproved. 
TTie  most  that  can  be  said  is  that  they  may  have  been  under- 
stood by  the  jury  as  meaning  that  the  defendant's  messenger 
boys  were  proverbially  slow,  and  that  such  intimation  may 
have  operated  to  the  prejudice  of  the  defendant.  If  this  is 
so,  the  defendant  should  have  a  new  trial.  Mv  view^s  as  to 
the  absolute  right  of  the  citizen  to  a  fair  and  impartial  ver- 
dict upon  the  facts,  free  from  the  slightest  influence  of  the 
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Court,  have  been  too  fully  and  too  recently  expressed  in 
State  V.  Howard,  129  N.  C,  684,  663,  to  require  any  fur- 
ther expression  in  the  present  case. 

Ci.ABK,  J.,  dissenting.     The  uncontradicted  evidence  is 
that  the  sister  of  plaintiff  being  at  the  point  of  death  in  New 
Bern,  her  husband,  at  her  request  and  in  consequence  of  her 
prior  promise  to  plaintiff  in  such  contingency,  on  October  3, 
1901,  at  4:15  p.  ra.,  sent  a  message,  which  the  company's 
agent  wrote  for  him,  to  the  plaintiff  at  PoUocksville :  ^ Will 
Phillips'  wife  at  point  of  death."     The  husband  prepaid  the 
message,  which  was  written  by  defendant's  agent,  who  testi- 
fied that  he  knew  it  was  an  important  message.     The  train 
passed  PoUocksville  coming  to  New  Bern  at  5 :04  p.  m.     The 
plaintiff  was  at  work  a  little  more  than  half  a  mile  from  the 
station  in  PoUocksville,  but  in  plain  view  of  the  office,  as 
was  also  his  house  near  by,  and  the  message  could  have  been 
delivered  in  less  than  fifteen  minutes.     The  defendant  made 
no  effort  to  deliver  the  message,  but  kept  it  till  6:65  p.  m., 
and  then  wired  back  to  New  Bern  for  fifty  cents  more  to 
deliver  the  message,  the  residence  of  plaintiff  being  just  out- 
side of  the  free-delivery  limits.  The  fifty  cents  was  promptly 
sent,  but  the  message  was  not  delivered  to  plaintiff  till  8  :30 
p.  m.,  four  hours  and  fifteen  minutes  after  its  receipt  by  the 
defendant.     The  plaintiff  contends  that  it  was  negligence  not 
to  have  at  once  wired  back  for  money  to  pay  for  extra  service, 
and  that  if  this  had  been  done,  plaintiff  could  have  come  to 
Xew  Bern  on  6 :04  train,  before  his  sister  became  imconscious. 

The  Court,  in  its  charge  to  the  jury,  incidentally  said: 
^'The  company  is  required  to  use  due  diligence  in  the  delivery 
of  a  message ;  by  this  is  not  meant  the  speed  of  the  lightning, 
except  in  the  transmission  of  the  message  over  its  wires,  nor 
the  proverbial  slowness  of  a  messenger  boy,  but  it  is  required 
to  use  reas^onablo  diliuoucc,  and  nothing  more."     The  defend- 
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ant  excepts  because  of  the  use  of  the  words  "proverbial  slow- 
ness of  a  messenger  boy."  This  could  not  possibly  have  harmed 
thedef  endant,  nor  have  been  any  expression  of  opinion  whatever 
upon  the  controversy  in  this  case.     There  was  no  contention 
by  plaintiff  that  the  messenger  boy  was  slow.     The  jury  did 
not  have  to  consider  that  matter  in  any  possible  view  of  the 
case.     It  was  not  controverted  that  defendant  received  the 
message  at  4 :15  p.  m.,  that  the  only  train  on  which  plaintiff 
could  have  gone  to  New  Bern  passed  PoUocksville  at  5 :04, 
and  that  defendant  took  no  steps  to  deliver  the  message  at 
that  time,  and  did  not  telegraph  to  New  Bern  for  money  to 
send  the  message  out  till  6:55.     This  was  the  ground  relied 
upon  to  show  defendant's  negligence.     Hendricks  v.  Tel.  Co,, 
126  N.  C,  304,  78  Am.  St.  Eep.,  658.     When  at  last  at  6 :55 
defendant  wired  for  money  to  send  the  message,  the  damage 
had  been  done,  the  train  had  passed,  and  there  is  no  allegation 
that  when  the  message  was  finally  delivered  to  the  messenger 
boy,  after  8  p.  m.,  that  he  lingered  or  delayed.     The  fault 
was  wholly  and  entirely  with  the  operator  at  PoUocksville, 
and  the  incidental  remark  by  the  Court  in  regard  to  the 
slowness  of  messenger  boys  could  not  possibly  be  an  expression 
of  opinion  "upon  those  facts  respecting  which  the  parties 
take  issue  or  dispute,  and  upon  whose  existence  depends  the 
liability  of  the  defendant."     State  v.  Angel,  29  N.  C,  27 ; 
State  V.  Jones,  67  N.  C,  285 ;  State  v.  Debnam,  98  N.  C, 
712;  State  v,  Jacobs,  106  N.  C,  696,  and  cases  there  cited. 
In  Wharton  v.  Stilley,  88  N.  C,  18,  the  Judge  laid  down 
some  moral  observations  and  the  Court  said :  "We  know  of  no 
law  which  prohibits  a  Judge,  in  his  charge  to  the  jury,  from 
pTonouncing  a  dissertation  upon  such  moral  questions   as 
may  be  suggested  by  the  incidents  of  the  trial,  provided  it  be 
innocent  and  work  no  prejudice  to  either  of  the  parties" ;  and 
in  State  v.  Gay,  94  N.  C,  814,  the  Court  says :  "It  can  not  be 
error  to  state  a  proposition  to  the  jury  which  is  universally 
tdmitted." 
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What  can  be  more  uiidoubtedlv  admitted  from  common 
observation  than  the  ^'proverbial  slowness  of  a  messenger 
boy,"  and  liow  could  the  expression  of  that  truism  be  harm- 
ful to  defendant  when  the  conduct  of  no  messenger  boy  was 
called  in  question.  From  plaintiff's  contention,  the  liability 
of  defendant  accrued  solely  from  the  neglect  of  the  operator 
at  PoUocksville,  long  prior  to  the  delivery  by  him  of  the  mes- 
sage to  the  messenger  boy. 

In  the  trial  of  Warren  Hastings,  to  a  criticism  of  a  rhetori- 
cal flourish  in  his  opening  speech,  Sheridan  replied  that  it  was 
a  novelty  in  legal  proceedings  "to  take  a  bill  of  exceptions  to 
a  metaphor  or  enter  a  special  pleading  against  a.  trope,''  but 
the  appellant  seems  to  have  repeated  that  precedent.  It  is  the 
function  of  this  Court  to  pass  upon  alleged  errors  of  law^  of 
the  trial  Judges,  but  it  has  not  been  deemed  part  of  our  duties 
to  pass  upon  matters  w4iich  should  bo  left  to  their  individual 
tastes.  Some  Jiidges  are  terse,  others  are  florid,  some  may 
refer  incidentally  to  matters  of  common  knowledge,  and 
others  restrict  themselves  to  narrow-er  limits,  but  unless  what 
is  said  is  an  expression  of  opinion  "upon  the  facts  in  con- 
troversy," the  appellate  Court  has  not  felt  that  it  w^as  called 
upon  to  criticise  the  style  or  tenor  of  the  charge,  as  reversible 
error. 


WEEKS  V.  WILMINGTON  AND  WELDON  RAILROAD  COMPANY. 

(Filed  September  30,  1902.) 

1.  NEGLIG'ENCE— Railroads— Trestle. 

A  person  who  goes  upon  a  railroad  trestle  is  guilty  of  negligence. 

2.  NEGL.IGBNCE— Railroads—Trestle. 

Where  a  person  goes  upon  a  railroad  trestle,  and  seeing  an  ap- 
proaching train,  jumps  and  is  injured,  and  the  train  stops 
before  reaching  the  trestle,  the  railroad  is  not  guilty  of  nes- 
ligence. 
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Action  by  Mamie  Weeks  against  the  Wiliningt>on  and 
Weldon  Railroad  Company,  heard  by  Judge  Francis  D. 
Winston  and  a  jurj^,  at  April  Term,  1902,  of  the  Superior 
Court  of  Jones  County.  From  a  judgment  for  the  plaintiflF, 
the    defendant    a])])eale(l. 

Sifnmons  &  Ward,  and  P.  M.  Pearsall,  for  the  plaintiff. 
Junius  Davis,  for  the  defendant. 

Cook,  J.  On  October  3,  1899,  plaintiff  and  two  other 
ladies,  Misses  Simmons  and  Emmett,  were  out  walking,  and 
as  they  passed  by  defendant's  depot,  heard  the  agent  say  thai 
the  mail  train,  due  from  the  north,  was  expected  in  seventeen 
minutes.  They  then  walked  along  the  railroad  track  towards 
the  Trent  River,  some  four  himdred  feet  distant,  which  is 
spanned  by  a  railroad  bridge.  Before  reaching  the  river,  the 
track  is  upon  an  embankment  about  twelve  feet  higli,  then  fol- 
lows a  trestle  120  feet  to  the  river,  and  12  or  14  feet  above 
the  ground,  then  the  bridge  117  feet  across,  and  then  the 
trestle  on  the  north  side,  31  feet  long.  The  bridge  and  trestle 
are  not  provided  with  any  conveniences  as  a  passway  for 
people,  nor  is  there  any  place  of  safety  provided  for  people 
to  protect  themselves  from  a  passing  train.  When  they  came 
to  the  trestle,  they  did  not  intend  to  go  across,  for,  testifies 
the  plaintiff,  "we  knew^  we  could  not  get  across  before  the 
train  came,"  but  continued  their  walk  upon  the  trestle  (120 
feet,  nearly  half  w^ay  across),  until  they  reached  the  bridge 
just  over  the  water,  when  one  of  them  suggested,  "Suppose 
the  train  would  come,  what  should  we  do  ?''  Just  then  they 
looked  back  and  saw  a  train  coming  (this  w^as  a  log  train 
coming  up  from  Maysville  to  Pollocksville  to  take  siding 
and  let  the  passenger  train  pass),  and  turned  back,  meeting 
it,  which  was  then  a  "little  way  from  the  depot."  Miss  Em- 
mett ran  and  got  off  the  trestle  and  ran  down  the  embank- 
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ment  some  25  or  50  yards  ahead  of  the  engine,  and  the  other 
two  might  have  done  likewise ;  but  Miss  Simmons  would  not 
run  and  leave  Miss  Weeks,  the  plaintiff,  who  was  weak  and 
feeble,  caused  by  an  accident  which  had  happened  to  her  two 
months  previous,   rendering  her  imable  to  run  fast     But 
such  weakness  and  feebleness  were  not  known  to  defendant's 
employees  on  the  train.     The  train  was  not  going  to  cross 
the  bridge,  but  this  was  not  known  to  plaintiff  and  her  com- 
panions.    Miss  Simmons  had  plaintiff  by  the  hand,  and  they 
were  trying  to  get  off ;  but  plaintiff  being  weak,  and  thinking 
that  she  could  not  get  off,  pushed  Miss  Simmons  aside ;  and 
seeing  the  engine  coming  near  the  trestle.  Miss  Simmons 
swung  down  by  the  cap-sill  her  length  and  jumped,  lajiding 
upon  the  ground  unhurt ;  and  plaintiff  jumped  from  the  top 
of  the  trestle  to  the  ground,  fourteen  feet  beneath,  and  was 
injured  in  the  ankle  and  back.     Plaintiff  and  Miss  Emmett, 
and  one  of  defendant's  witnesses,  testified  that  when  she 
jumped  the  engine  was  close  upon  and  moving  towards  her, 
and  did  not  stop  until  it  had  passed  beyond  the  place  from 
which  she  jumped ;  and  while  upon  the  ground,  plaintiff  and 
Miss  Simmons  looked  up  and  saw  log-cars  above  them,  and 
the  cinders  from  the  engine  fell  down  upon  them.     Eight 
witnesses  (three  of  whom  were  employees  upon  the  train,  and 
five  not  connected  with  defendant),  testified  on  behalf  of  de- 
fendant that  the  train  stopped  at  the  clear-post,  12  or  16  feet 
from  the  trestle,  and  did  not  go  upon  the  trestle  until  after 
the  ladies  had  jumped  off.     There  was  also  evidence  that  one 
of  the  employees  of  defendant  company  (Brandt)  hallooed 
to  the  ladies  not  to  jump,  and  that  it  was  heard  by  the  witness 
T>ee  125  yards  away.     Witness  Harriott  testified  that  plain- 
tiff was  about  two  bents  (about  24  feet)  from  the  south  end 
of  the  trestle  when  she  jumped. 

Of  the  eight  assignments  of  error,  we  deem  it  necessary  to 
consider  only  the  third.  Defendant  requested  the  Court  to 
charge  the  jury  that  "If  the  jury  shall  believe  from  the  evi- 
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dence  that  the  engine  of  the  defendant  stopped  upon  the  em- 
bankment on  the  south  end  of  the  trestle,  and  did  not  go  upon 
the  trestle  until  after  the  plaintiff  had  jumped  from  the  tres- 
tle, then  the  jury  should  answer  the  first  issue  'Ifo.'  "  The 
firet  issue  was,  'Was  plaintiff  injured  by  the  negligence  of 
the  defendant  ?''  His  Honor  refused  to  give  this  instruction, 
and  in  this  there  is  error. 

This  railroad  bridge  and  trestle  were  constructed  solely  for 
the  use  of  the  defendant  company,  and  no  invitation  was  ex- 
tended to  the  public  to  go  upon  them ;  so,  no  place  of  safety 
was  provided  against  the  passing  of  trains.     Plaintiff  knew 
of  its  danger,  for  that  was  apparent ;  she  also  knew  that  a 
train  was  expected  to  cross  it  within  17  minutes  after  she  left 
the  depot,  400  feet  away,  and  knew  that  she  could  not  get 
across  before  the  train  came,  and  in  the  face  of  such  knowl- 
edge went  nearly  half  way  (120  feet)  across  it  without  stop- 
ping to  consider  the  danger.     Being  uninvited,  and  without 
efven  showing  a  license  to  enter  upon  it,  she  voluntarily  put 
herself  in  a  dangerous  and  perilous  condition  and  became  a 
trespasser.     There  is  no  conflict  in  the  evidence  concerning 
the  trestle  and  the  bridge,  and  of  the  plaintiff's  being  on  it, 
and  of  her  conduct  while  there,  and  that  the  trestle  was  from 
12  to  14  feet  high,  and  a  place  of  danger ;  so,  negligence  bo- 
comes  a  question  of  law,  and  this  Court  has  decided  that  such 
entry  upon  a  trestle  under  similar  circumstances  is  contribu- 
torv  negligence.     Therefore,  upon  the  uncontradicted  evi- 
dence of  plaintiff  and  defendant,   plaintiff  was  guilty  of 
negligence  in  going  upon  the  trestle. 

In  Liiile  v.  Railroad,  119  K  C,  on  page  776,  the  Court 
says:  'TCt  was  decided  in  Clark  v.  Bailroad,  109  N.  C,  430, 
14  L.  R.  A.,  749,  that  a  person  who  places  himself  on  a  rail- 
road trestle  so  high  as  to  make  it  perilous  for  him  to  jump 
to  the  ground,  is  negligent,  and  that  he  is  guilty  of  contribu- 
toTy  Diligence  if  he  is  injured  by  a  passing  train." 
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In  this  case  plaintiff  was  not  injured  by  a  passing  train, 
but  was  injured  by  her  own  act,  which  is  alleged  and  insisted 
upon  as  having  been  forced  upon  her  by  the  negligence  of 
defendant  in  not  stopping  its  train,  and  by  failing  to  do  so, 
forced  her  as  a  dernier  resort  to  accept  the  lesser  of  two  appar- 
ent dangers.     If  the  train  was  stopped  at  or  near  the  clear- 
post,  as  testified  to  by  defendant's  witnesses,  then  defendant 
discharged  its  duty  and  would  not  be  liable;  but  if  it  was 
not  stopped,  but  continued  its  course,  as  testified  to  by  plain- 
tiff and  her  witnesses,  it  would  be.     When  did  it  become  the 
duty  of  defendant  to  stop  the  train  ?     When  the  engineer  first 
saw  the  ladies  on  the  trestle  ?     Certainly  not,  for  he  saw  one 
run  forward  to  get  off  26  or  50  yards  ahead  of  the  engine. 
The  other  two  remained  upon  the  trestle,  and  were  in  no 
danger  of  the  engine  if  it  was  stopped  at  the  clear-poet,  as  tes- 
tified to  by  the  employees  on  the  train.     They  had  the  same 
opportunity,  and  apparently  a  like  physical  power,  to  come 
forward  and  get  off  that  Miss  Emmett  had,  had  they  so  de- 
sired.    Why  they  remained  was  not  known  to  the  engineer. 
He  did  not  know  of  the  feeble  condition  of  plaintiff,  but  had 
a  right  to  presume  that  she  was  able  to  take  care  of  herself, 
and  that  she  and  her  companion  would  do  so.     If,  being  con- 
scious of  her  feeble  condition,  she  became  frightened,  and  in 
her  excitement  imprudently  and  unnecessarily  jumped  over 
and  was  injured,  that  was  her  misfortune  and  not  defendant's 
fault.     She  was  not  placed,  or  induced  to  go,  upon  the  trestle 
by  any  negligence  of  defendant  company,  but,  being  there, 
she  could  have  remained  or  gone  in  the  direction  of  the  bridge 
with  perfect  safety,  if  unable  to  head  off  the  train,  as  ]Sd!is9 
Emmett  did.     Therefore,  if  she  adopted  a  perilous  mode  in 
endeavoring  to  escape  an  apprehended  danger  under  excite- 
ment, defendant  would  not  be  responsible  for  the    result. 
Beach  on  Contributory  !N'egligence  (3d  Ed.),  Sec.  40  ;  Jones 
V,  Boyce,  1  Starkie,  493.     Had  plaintiff  gone  upon  the  trestle 
through  the  negligence  of  defendant,  and  acted  negligently 
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or  wildly  under  the  excitement  in  adopting  a  means  of  escape 
and  been  injured,  then  it  would  not  be  considered  negligence 
OT  contributiory  negligence,  although  there  may  have  been  at 
her  command  a  safer  and  more  certain  means  of  escape,  "for 
the  reason  that  persons  in  great  peril  are  not  required  to  ex- 
ercise all  that  presence  of  mind  and  carefulness  which  are 
jnstly  required  of  a  careful  and  prudent  man  under  ordinary 
circumstances."  Beach,  supra.  But  "no  stich  allowance  is 
made  in  favor  of  one  whose  own  fault  has  brought  him  into 
the  peril  which  disturbs  his  judgment."  1  Shearman  and  Red. 
on  Neg.,  Sec.  89.  So,  plaintiff  having  voluntarily  gone  upon 
this  dangerous  place,  which  is  deemed  negligence  by  our  Court 
(Little  V,  Railroad,  supra),  she  would  be  required  to  guaran- 
tee her  own  judgment  when  confronted  with  peril  and  the 
emei^ncy  arose. 

But  plaintiff  alleges,  and  so  testifies  (together  with  two 
other  witnesses),  that  the  train  did  not  stop,  and  had  she  re- 
mained on  the  trestle  she  would  have  been  killed ;  wherefore, 
she  acted  prudently,  and  escaped  with  an  injured  ankle  and 
back  rather  than  losing  her  life.  Whether  this  was  so  or  not 
was  most  material  to  the  issue.  If  it  be  true,  as  she  testifies, 
then  defendant  cfbmpany,  having  had  the  last  clear  chojrwe, 
and  having  failed  to  exercise  it,  would  be  guilty  of  negligence, 
and  plaintiff  would  be  entitled  to  recover  notwithstanding  her 
negligence.  But  if  it  be  not  true,  and  be  as  testified  to  by  eight 
witnesses  on  behalf  of  defendant,  and  the  engine  was  stopped 
some  35  or  40  feet  from  her,  then  she  was  not  in  peril  from 
the  approaching  train,  and  no  allowance  would  be  made  by 
the  unwise,  negligent  and  imprudent  method  of  escape 
adopted  by  her  under  excitement  and  apprehension,  and  de- 
fendant company  would  not  be  guilty  of  negligence,  and  his 
Honor  should  have  instructed  the  jury  as  prayed  for  in  the 
third  prayer. 

New  Trial. 

DoTTGLAs,  J.,  concurs  only  in  result. 


84  IN  THE  SUPREME  COURT.  [131 

Knight  v.  Tatlob. 


KNIGHT  V.  TAYLOR. 
(Filed  September  30,  1902.) 


1.  JUSTICES    OF    THE   FEACB—Juri8diciion-—8um    Demanded— 

Constitution,  Art.  4,  Sec.  27— The  Code,  Sec.  835. 

In  a  civil  action  founded  on  contract,  the  jurisdiction  of  a  justice 
of  the  peace  is  determined  by  the  sum  demanded. 

2.  ACCOUNTS— Fert/led  Accounts— Acts  1897,  Chap.  480. 

An  itemized  account  to  be  prima  facie  evidence  of  its  correctness 
must  be  properly  verified  and  stated  so  as  to  show  an  indebt- 
edness. 

Action  by  M.  E.  Eiiight  against  J.  C.  Taylor  and  others, 
heard  by  Judge  Francis  D.  Winston  and  a  jury,  at  April 
Term,  1902,  of  the  Superior  Court  of  Pitt  County.  From  a 
judgment  for  the  plaintiff,  the  defendants  appealed. 

F.  Q.  James,  and  Jas.  H.  Pou,  for  the  plaintiff. 
Skinner  &  Whedhee,  for  the  defendants. 

DouGiiAs,  J.  This  was  a  civil  action,  begun  before  a  Jus- 
tice of  the  Peace,  from  whose  return  on  appeal  we  take  the 
following  statement : 

"The  plaintiff  complained  for  balance  due  on  an  account 
for  $1,000,  for  one-third  interest  in  the  stock  of  goods  owned 
by  J.  C.  Taylor  &  Co.,  which  account  was  on  the  29th  day  of 
March,  1899,  transferred  to  and  assigned  to  this  plaintiff  far 
full  value,  subject  to  a  credit  of  $800  paid  on  said  account, 
December  16,  1899,  amount  now  claimed  in  this  action  being 
$200,  interest  and  cost. 

"The  defendant  denied  the  justness  of  the  claim,  and  plead 
to  the  jurisdiction  of  the  Court  the  general  issue  payments 
and  satisfaction,  offsets  and  counterclaim." 

The  plea  to  the  jurisdiction  of  the  Court  was  apparently 
based  upon  the  fact  that,  owing  to  the  accumulation  of 
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lerest  before  the  payment  of  tbe  $800  credit,  the  principal  of 
the  account  still  remained  over  $200,  exclusive  of  the  interest 
thereon. 

The  Constitution  of  this  State  (Art.  IV,  Sec.  27)  says: 
^'The  several  justices  of  the  peace  shall  have  jurisdiction, 
under  such  regulations  as  the  General  Assembly  shall  pre- 
scribe, of  civil  actions  founded  on  contract,  wherein  the  sum 
demanded  shall  not  exceed  two  hundred  dollars."  Also,  The 
Code,  Sec.  834;  Moj-tiii  v.  Goode,  111  K  C,  288,  32  Am. 
Sf.  Rep.,  799. 

It  is  the  sura  demanded  in  good  faith  that  determines  the 
jurisdiction,  and  if  that  sum,  exclusive  of  interest  thereon, 
does  not  exceed  $200  in  an  action  on  contract,  the  jurisdic- 
tion of  the  justice  attaches,  because  the  plaintiff  can  not  re- 
cwer  more  than  he  has  demanded.  If,  however,  the  princi- 
pal sum  exceeds  $200,  the  action  can  be  brought  within  the 
jurisdiction  of  the  justice  under  the  provisions  of  section 
S35  of  The  Code,  by  the  plaintiff  formally  remitting  all  in 
excess  thereof.  This  is  in  effect  simply  a  reduction  by  the 
plaintiff  of  the  sura  demanded  down  to  the  jurisdictional  lim- 
itation. 

However,  the  defendants  contend  that  the  justice  had  no 
jurisdiction,  because  the  evidence  disclosed  that  the  account 
sued  on  was  more  than  $200,  and  that  the  plaintiff  did  not 
formally  remit  the  excess.  This  contention  can  not  be  sus- 
tained. It  is  not  what  the  plaintiff  might  be  entitled  to  re- 
cover if  he  were  suing  in  another  Court,  but  the  amount  he  is 
demanding  that  determines  the  jurisdiction  by  the  express 
words  of  the  statute,  as  well  as  of  the  Constitution. 

By  his  own  action  he  has  limited  his  possible  recovery  to 
the  sum  demanded,  and  has,  in  legal  effect,  certainly  as  far 
as  this  action  is  concerned,  remitted  the  excess  by  necessary 
implication.  The  cases  of  Brantley  v.  Finch,  97  N.  C,  91, 
and  Cromer  v.  Marsha,  122  Tf.  C,  563,  are  directly  in  point. 
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Upon  the  trial,  the  first  evidence  introduced  by  the  plain- 
tiflF  was  a  verified  account,  which  is  as  follows :  "J.  C.  Tay- 
lor, W.  A.  Taylor  and  F.  B.  Knight— March  28,  1899,  to 
one-third  interest  in  stock  of  goods,  known  as  J.  C.  Taylor  & 
Co.,  $1,000.  Interest  at  6  per  cent  from  date,  December  16, 
1899,  by  cash,  $800." 

"M.  E.  Knight,  being  duly  sworn,  says  that  the  above  ac- 
count is  correct  and  just,  and  that  no  part  has  been  paid  ex- 
cept $800,  paid  December  16,  1899,  and  that  there  is  still 
due  and  unpaid  $200  and  interest ;  that  the  said  account  is  her 
property,  and  was  transferred  to  her  and  delivered  to  her  on 
March  29,  1899.     (Signed)  M.  E.  Knight.     Sworn  to  before 
me,  S.  T.  Carson,  J.  P."     "On  the  back  of  this  account  was 
written  the  following  words  in  the  handwriting  of  F.  B. 
Knight:  ^March  29,  1899,  I  transfer  all  my  right  and  title 
to  this  claim  to  M.  E.  Knight  without  recourse  on  me.*  "     To 
the  introduction  of  this  evidence,  the  defendant  objected. 
We  think  the  objection  should  have  been  sustained.     The  Act 
of  1897,  Chap.  480  of  the  Public  Laws,  makes  an  itemized 
statement  of  an  account,  properly  verified,  prima  facie  evi- 
dence of  its  correctness.     This  clearly  can  apply  only  where 
accounts  are  not  only  properly  verified,  but  are  properly 
stated  so  as  show  an  indebtedness.     The  act  simply  makes 
such  an  account  prima  facie  evidence  of  what  it  professes  to 
show;  but  if  it  shows  nothing,  then  it  is  irrelevant.     That 
before  us  does  not  profess  to  show  the  relation  of  debtor  and 
creditor  between  anyone.     J.  G.  Taylor,  W.  A.  Taylor  and 
F.  B.  Knight  are  all  placed  in  one  class  as  debtors,  but  to 
whom  does  not  appear.     M.  E.  Knight  now  claims  to  o-wn 
the  account,  not  as  original  creditor,  but  by  assignment  from 
F.  B.  Knight,  one  of  the  apparent  debtors.     We  may  infer 
from  the  evidence,  which  is  by  no  means  clear,  that  the  Tay- 
lors bought  Knight's  interest  in  the  common  stock  of  goods 
at  the  price  named  in  the  account,  but  it  does  not  say  so. 
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We  think  that  for  an  account  to  be  introduced  as  substan- 
tive evidence,  it  must  upon  its  face  tend  to  prove  some  mate- 
rial fact  at  issue.  We  doubt  whether  this  account  can  be 
brought  under  the  Act  of  1897,  because  it  is  neither  "item- 
ized" nor  is  it  "for  goods  sold  and  delivered" ;  but  in  any 
event,  *we  think  that  it  was  irrelevant,  and  therefore  should 
have  Wn  excluded. 

Xew  Trial. 


GILL  V.   DIXON. 

(Filed  September  30,  1902.) 

^^^SIOSS— Assignment— Acts  1SS!K  Chap.  IdS—The  Code,  Sec.  111. 
A  pension  to  become  payable  in  the  future  is  not  assignable. 

Action  by  T).  H.  Gill  against  \Vm.  Dixon  and  others, 
heard  by  Judge  //.  R,  Bryan,  at  Februaiy  Term,  1902,  of 
the  Suj^rior  Court  of  Vance  County.  From  a  judgment  sus- 
taining a  demurrer  to  the  complaint,  the  plaintiff  appealed. 

T.  T.  Ilicks,  for  the  plain tiflF. 
ir.  B.  Shmr,  for  the  defendants. 

MoxTGOMERY,  J.  The  defendants  in  this  action  executed 
wd  <lelivered  to  the  plaintiff  a  paper  writing,  a  copy  of  which 
i?  as  follows ;  "I,  William  Dixon,  am  now  indebted  to  D.  H. 
Gill  in  the  sum  of  one  hundred  and  twenty-five  dollars,  after 
a  fnll  and  complete  statement  of  all  matters  l)etween  us ;  for 
this  he  holds  a  mortgage  on  my  horse  and  other  personal  prop- 
erty, which  I  am  desirous  that  he  shall  indulge.  I  am  in 
i^poeipt  of  a  pension  annually  from  the  State  of  North  Caro- 
lina, on  account  of  services  in  the  late  war  of  the  Confeder- 
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acy.     This  pension,  and  all  sums  to  be  due  me  thereon  from 
year  to  year  hereafter,  I  assign  to  said  D.  H.  Gill,  and  hereby 
give  him  full  power  and  authority  to  coUect  the  same  and 
receipt  for  it  in  my  name,  until  the  proceeds  therefrom  shall 
pay  this  debt  and  interest.     This  assignment  of  my  said  pen- 
sion is  made  upon  the  further  consideration  that  he  now  per- 
mits me  to  have  and  remove  from  his  land  my  crop  of  com, 
about  twenty-five  barrels,  made  this  year,  which  is  liable  to 
him  for  the  rent  and  supplies  which  compose  the  debt  due  by 
me  to  him  and  mentioned  above.     In  the  event  of  my  death  or 
the  cessation  of  said  pension  in  any  way  for  any  cause,he  shall 
not  be  obliged  to  indulge  his  said  mortgage  any  longer,  and 
may  foreclose  the  mortgage  at  once.     Bettie  Dixon,  wife  of 
said  William  Dixon,  hereby  assents  to  the  assignment  of  this 
pension,  and  agrees  that  in  the  event  of  the  death  of  her  said 
husband  prior  to  her  death,  this  shall  operate  to  pass  and  as- 
sign to  said  D.  H.  Gill  any  pension  that  may  accrue  to  her  as 
his'  widow,  until  this  debt  is  paid  and  satisfied.     This  31st 
December,  1896." 

Pursuant  to  the  above  agreement,  the  pensioner,  William 
Dixon,  delivered  to  the  plaintiff,  or  permitted  him  to  receive, 
pension  warrants  for  the  years  1897,  1898  and  1899,  but 
since  that  time  has  refused  to  have  applied  to  the  debt  the  -war- 
rants for  pensions.     They  are  held  by  some  one  to  await  the 
result  of  this  action.     The  object  of  this  suit  is  to  have  the 
pension  warrants  which  have  been  issued  to  defendant  Dixon 
since  1800,  subjected  to  the  payment  of  the  balance  due  on  his 
debt  to  the  plaintiff.     The  defendants  filed  a  demurrer  to 
the  complaint,  in  wliich  they  assign  various  grounds  upon 
which  it  is  contended  that  the  assignment  was  invalid.      The 
demurrer  was  sustained.     The  question  is.  Were  the  future 
pensions  undertaken  to  be  conveyed  in  the  agreement  assign- 
able at  law  ?     It  is  not  denied  that  a  warrant  for  a  pension 
is  assignable.     It  is  the  State's  obligation  and  promise   to 
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pay.    But  legislative  provision  for  a  peiisioa  until  the  war- 
rant has  been  issued  is  not  a  contract  between  the  State  and 
the  pensioner.     Pension  legislation  is  largely  founded  on 
charitable  considerations — ^the  idea  of  a  gift  to  the  pen- 
sioaer  for  his  future  support.     In  re  Smith,  130  N.  C,  638. 
It  would  seem,  therefore,  that  under  section  177  of  The  Code, 
a  pension,  to  become  payable  in  the  future,  would  not  be  as- 
eignable.     The  language  of  The  Code  is:     "Every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  otherwise  provided;  but  this  section  shall  not  be 
deemed  to  authorize  the  assignment  of  a  thing  in  action  not 
arising  out  of  contract."     The  plaintiff,  however,  contends 
that  section  11  of  the  Pension  Act,  Chapter  198  of  the  Laws  of 
1S89,  recognizes  the  right  and  promise  of  the  pensioner  to  as- 
sign or  sell  a  future  pension.     That  section  is  in  the  follow- 
ing words :  "Any  person  who  shall  speculate  or  purchase  for 
a  less  sum  than  that  to  which  each  may  be  entitled,  the  claim 
of  any  soldier  or  sailor,  or  widow  of  a  deceased  soldier  or 
sailor,  allowed  under  the  provisions  of  this  act,  shall  be  guilty 
of  a  misdemeanor,"  etc.     The  word  "claim,"  it  is  insisted, 
ombraces  more  than  the  warrant  for  the  pension.   .  We  do  not 
concur  in  that  interpretation.     The  legal  meaning  of  the 
word  "claim,"  without  other  qualifying  language,  is  a  de- 
mand for  something  as  a  right,  something  that  could  be  in 
law  the  subject  of  a  demand.     These  are  no  words  in  the 
section  quoted  that  extend  or  enlarge  the  legal  meaning  of 
"claim,"  and  we  must  hold  that  it  refers  to  a  warrant  issued 
ior  the  pension.     It  therefore  follows  that  the  paper-writing 
executed  by  the  defendants  to  the  plaintiff  is  inoperative, 
and  the  demurrer  was  properly  sustained. 
No  Error. 
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KERR  V.  HICKS. 
(Piled  September  30,  1902.) 

1.  AMENDMENTS— A'unc  pro  tttnc— Record. 

An  amendment  by  the  court  of  the  record  nunc  pro  tunc,  to  speak 
the  truth,  there  being  conflicting  evidence,  is  conclusive. 

2.  REFERENCES— P/eadini^*. 

Where  a  party  excepts  to  an  order  of  reference  made  before  tlie 
filing  of  pleadings,  he  is  entitled  to  a  Jury  trial. 

3.  REFERENCES— PZcadinf^*. 

An  order  of  reference  can  not  be  made  until  pleadings  are  filed. 

4.  REFERENCES— £;-rt'epfi07i  and  Objections. 

The  trial  Judge  may  permit  exceptions  to  report  of  referee  at  any 
time  before  Judgment. 

5.  REFERENCKS—Jury'—Evidenve—rrial. 

Where  there  is  a  reference  of  a  case,  evidence  before  the  Jury  in 
not  restricted  to  the  evidence  heard  by  the  referee. 

6.  DEPOSITIONS— /?e/erence«. 

An  objection  that  commissioner  to  take  depositions  was  related 
to  one  of  the  parties,  must  be  taken  at  time  of  opening  audi 
depositions  before  the  clerk. 

FiRciiKs,  C.  J.,  dissenting. 

Petition  to  rehear  this  case  as  reported  in  129  N.  C,  1-tl, 
is  allowed. 

Shepherd  tf-  Shepherd,  and  J.  C.  Stewart ^  for  the  peti- 
tioner. 

Stevens.  Beasly  &  Weeks,  in  opposition. 

Clakk,  J.     This  was  an  action  begun  in  1891  by  husband 
and  wife,  mortgagors,  against  the  mortgagee,  alleging  over-  ' 
charges,  usury  and  overpayment,  asking  for  a  statement;   o£ 
the  account,  judgment  for  balance  due  plaintiffs,  and  a  ecm- 
cellation  of  the  mortgage,  and  for  a  restraining  order  againat 
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the  sale  of  the  mortgaged  property,  pending  the  action.  The 
defendant  averred  in  his  answer,  among  other  things,  that  the 
plaintiffs  were  estopped  by  accounts  rendered,  which  they 
had  accepted  without  objection.  At  the  return  term,  time 
was  given  to  file  complaint  and  answer,  and  at  the  same  term 
a  reference  was  ordered,  no  pleadings  having  been  filed.  At 
February  Term,  1894-,  the  plaintiffs  having  demanded  a  trial 
by  jury  of  the  issues  of  fact  raised  by  the  pleadings  on  the 
ground  that  the  reference  had  been  compulsory.  Judge  Brown, 
after  hearing  affidavits  on  both  sides,  found  as  a  fact  that  the 
reference  was  compulsory  and  not  by  consent,  and  that  "the 
plaintiffs  excepted  to  any  order  purporting  to  be  a  consent 
reference,"  and  directed  that  the  record  and  order  of  refer- 
ence be  amended  nunc  pro  tunc  to  show  these  facts,  and  the 
parties  were  ordered  to  prepare  such  issues  of  fact  as  each 
claimed  arose  from  the  pleadings,  before  next  term  of  the 
Court.  The  defendant  excepted  to  this  order,  but  the  au- 
thority and  duty  of  the  Court  to  amend  the  record  to  speak 
the  truth  are  beyond  question,  and,  there  being  conflicting 
evidence,  his  finding  of  fact  is  conclusive.  See  cases  cited  in 
Clark's  Code  (3d  Ed.),  pages  305,  306. 

At  October  Term,  1897,  the  issues  wore  submitted  to  the 
jury  and  found  in  favor  of  the  plaintiffs,  and  thereupon  the 
cause  was  recommitted  to  the  referee  with  directions  to  re- 
form and  revise  his  account  to  conform  to  the  verdict  of  the 
jury.  An  appeal  was  taken  by  the  defendant  from  the  order 
recommitting  the  report,  but  the  appeal  was  dismissed  be- 
cause premature.     Ken*  v.  Hicks,  122  jST.  C,  409. 

At  February  Term,  1901,  upon  exceptions  filed  to  the 
amended  report,  Judge  Hoke  rendered  the  judgment  set  out 
in  the  record.  The  defendant  filed  14  exceptions  thereto, 
which  repeated  and  included  all  the  exceptions  taken  by  him 
dnring  the  progress  of  the  cause,  including,  of  course,  those 

ont  in  the  appeal  which  was  dismissed  as  premature. 
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When  this  last  appeal  was  heard  at  August  Term,  1901 
(Kerr  v.  Hides,  129  N.  C,  141),  the  Court  held  that  the  ref- 
erence in  1891  having  been  compulsory,  the  plaintiffs  were 
entitled  to  appeal,  because  there  was  a  plea  in  bar,  and,  not 
having  appealed,  they  had  no  right  thereafter  to  insist  on 
their  right  to  a  jury  trial.     We  are  now  called  on  by  this  re- 
hearing to  reconsider  that  ruling.     This  point  was  raised  by 
the  Court  ex  mero  motu  upon  examination  of  the  record,  and 
we  did  not  have  the  benefit  of  argument  by  counsel.     Indeed, 
one  of  the  defendant's  exceptions  (2)  on  appeal  is  that  this 
order  of  reference  was  invalid  because  made  before  any  plead- 
ings were  in.     We  were  inadvertent  to  this  fact  that  when  the 
reference  was  ordered  and  exception  noted  (as  the  Judge 
finds  was  done),  there  were  no  pleadings,  and  consequently 
no  plea  in  bar.     The  order  of  reference,  on  its  face,  recites 
that  the  plaintiffs  should  have  fifteen  days  after  adjournment 
of  the  Court  to  file  complaint,  and  the  defendant  fifteen  days 
thereafter  to  file  answer.     The  exception,  therefore,  to  the 
order  of  reference  then  entered  was  all  that  was  required, 
and  an  appeal,  if  prosecuted,  would  have  been  dismissed  a9 
premature.     The  plea  of  an  estoppel  in  pods  is  rattier  a  de- 
fence than  a  plea  in  bar,  which  must  be  disposed  of  before  a 
trial  on  the  issue.     But  if  it  were  a  plea  in  bar,  it  was  not 
on  file  when  the  order  of  reference  was  made,  and  the  plain- 
tiffs could  not  appeal  for  failure  to  dispose  of  it.     An  appeal 
from  an  interlocutory  order  is  usually  ground  for  an  excep- 
tion, and  not  an  appeal.     When  an  appeal  is  permissible 
from  such  order,  it  is  never  compulsory,  and  the  party  enti- 
tled thereto  can,  if  he  prefers,  note  his  exception,  and  have 
the  point  reviewed  on  appeal  from  the  final  hearing,  because 
(as  in  this  case")  he  mav  be  satisfied  with  the  future  action 
of  the  Court  and  not  wish  to  appeal.     Why  should  the  plain- 
tiffs have  appealed  here,  when  their  exception  to  the  referenioe 
was  in  and  they  knew  this  preserved  their  right  to  a   jniy 


KC]  AUGUST  TERM,  1902.  9a 


Kerb  v.  Hicks. 


trial,  and  they  would  only  wish  to  appeal  when  that  was 
denied  them.  Besides,  the  alleged  estoppel  could  not  be  a 
plea  in  bar  in  this  action  to  surcharge  an  account  for  usury. 
If  a  plea  in  bar,  the  defendant  waived  it  by  not  excepting  to 
the  order  of  reference.  Grant  v.  Hughes,  96  N.  C,  177 ; 
Wilson  V.  Pearson,  102  N.  C,  290.  The  plaintiffs  had 
nothing  to  object  to,  except  that  the  reference  was  compul- 
soiTj  and  that  was  matter  for  exception  and  not  for  appeal. 

When  the  report  came  in,  the  plaintiffs  did  insist  that  the 
reference,  having  been  compulsory,  and  an  exception  duly 
noted,  they  were  entitled  to  a  trial  by  jury,  and  the  Judge  so 
held,  and  the  defendant  did  not  appeal.  Had  he  done  so, 
his  appeal  must  have  been  dismissed  as  premature.  On  re- 
consideration, therefore,  we  think  that  there  was  inadvertence 
in  onr  opinion  at  Fall  Term,  1901,  and  we  re-instate  the  case 
w  it  stood  at  that  hearing. 

This  brings  us  to  the  14  exceptions  brought  up  by  the 
defendant  in  that  appeal,  which  are : 

1.  That  Judge  Brown  erred  in  amending  the  record  to  show 
that  the  reference  was  compulsory,  and  that  exception  was 
taken  thereto  at  the  time.  This  point  we  have  already 
passed  on  above. 

2.  That  it  was  error  in  Judge  Boykin,  at  December  Term, 
1891,  to  make  the  order  of  reference  before  any  pleadings 
were  filed  that  could  raise  issues.  This  is  true  {Jones  v. 
Beaman,  117  N.  C.„  259),  but  as  it  was  the  plaintiffs  who 
excepted  (and  defendant  did  not)  at  the  time,  and  the  plain- 
tiffs afterwards  secured  a  jury  trial  because  of  the  invalidity 
of  the  reference,  it  can  not  be  seen  how  the  defendant  can 
cither  present  or  be  benefited  by  this  exception.  The  plain- 
tiffs had  nothing  to  except  to,  except  that  the  reference  was 
ownpnlsory  and  made  before  pleadings  filed,  and  these  were 
matters  of  exception  and  not  of  appeal. 

3.  That  Judge  Brown  erred  in  permitting  plaintiffs  to  file 
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exceptions  to  the  referee's  report  at  February  Term,  1894. 
We  presume  that  this  is  on  the  groimd  that  the  exceptions 
should  have  been  filed  at  October  Term,  1893,  when  the  re- 
port was  filed,  but  the  Judge  had  the  discretion  to  permit 
them  to  be  filed  at  any  time  before  judgment.  See  cases 
cited  in  Clark's  Code  (3d  Ed.),  page  569. 

4.  That  Judge  Allen  erred  at  October  Term,  1897,  in  re- 
fusing to  submit  the  third  and  fourth  issues  tendered  by  the 
defendant.  These  matters  could  be  and  were  presented  to 
the  jury  upon  the  issues  settled  by  the  Court,  and  the  refusal 
to  submit  the  issues  was  not  error.  Paper  Co.  v.  Chronicle 
Co.,  115  K  C,  147;  Allen  v,  Allen,  114  N.  C,  121. 

6.  That  Judge  Allen  erred  in  overruling  defendant's  ob- 
jections to  the  deposition  of  R.  P.  Paddison.  These  objec- 
tions were  (1)  that  the  deposition  was  aot  before  the  referee, 
nor  embraced  in  his  report.  But  this  was  a  trial  before  the 
jury,  and  evidence  on  the  issues  was  not  restricted  to  that 
heard  by  the  referee.  (2)  That  the  Commissioner  tating  the 
deposition  was  father-in-law  of  John  D.  Kerr.  This  objec- 
tion was  not  taken  before  the  Clerk  by  whom  the  deposition 
had  been  regularly  opened,  examined  and  allowed  as  evidence 
to  be  read  in  this  trial  without  objection,  and  besides,  said 
Commissioner  was  father  of  John  D.  Kerr's  first  wife,  and 
not  of  his'  present  wife,  who  is  plaintiff  in  this  action. 

6.  That  it  was  error  to  go  to  trial  before  the  jury  when 
there  was  an  issue  in  bar  (the  estoppel  by  furnishing  ac- 
coimts  stated),  but  the  reference  was  invalid,  according  to 
the  defendant's  second  exception,  and  the  ground  of  the  al- 
leged plea  in  bar  was  one  of  the  matters  submitted  to  tlie 
jury,  and  was  embraced  in  the  issues  passed  on  by  them. 

7.  That  for  the  above  reason  it  was  error  to  recommit  the 
report  to  the  referee  to  make  it  conform  to  the  verdict.  The 
defendant  had  not  excepted  to  the  reference,  and  had  there- 
fore waived  any  exception  to  it.     Besides,  the  recommittal 
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was  simply  in  effect  a  reference  to  state  the  account  in  ac- 
cordance with  the  facts  settled  by  the  verdict 

8.  That  Judge  Hoke,  at  February  Term,  1901,  overruled 
an  exception  to  the  same  purport  as  the  second  exception 
above  stated — which  we  have  also  oveiTuled  supra. 

9.  That  Judge  Hoke  erred  in  not  allowing  an  exception 
to  the  manner  of  computing  interest.  The  Judge  finds  that 
that  method  of  computing  the  interest  was  tendered  the  ref- 
eree by  the  defendant  in  a  calculation  of  interest  made  by 
him,  and  was  adopted  at  his  suggestion  by  the  referee,  as 
fully  appears  by  the  referee's  report,  and  besides,  is  a  method 
which  usually  makes  in  favor  of  the  debtor.   • 

10.  That  Judge  Hoke  erred  in  overruling  the  defendant's 
exception  that  the  referee  failed  to  charge  in  his  account 
certain  items  of  leakage.  His  Honor  finds  that  said  items 
were  fully  considered  and  passed  upon  by  the  referee,  and 
are  embraced  in  his  account. 

11.  That  Judge  Hoke  erred  in  finding  any  facts  regarding 
the  order  of  reference.  His  Honor  simply  recited  the  mat- 
ters of  record,  and  as  we  have  found  them  to  be  on  inspection 
of  the  record. 

12.  That  Judge  Hoke  erred  in  not  striking  out  all  previous 
proceedings  and  ordering  a  new  trial  upon  the  issues  raised 
by  the  pleadings,  and  especially  by  the  plea  in  bar.  A  trial 
upon  those  issues  had  been  had  before  Judge  Allen  at  October 
Term,  1897,  and  Judge  Hoke  had  no  power  to  set  aside  the 
action  of  his  predecessor,  which  we  have  just  reviewed  above, 
and  in  which  we  find  no  error. 

13.  That  Judge  Hoke  erred  in  not  rendering  judgment 
for  plaintiffs  upon  the  account  filed  by  the  referee,  as  re- 
ported by  him.  But  the  second  re-reference  was  made  at 
the  instance  of  the  defendant,  who  submitted  his  statement 
of  the  accounts,  which  was  adopted  by  the  referee.  (See 
referee's  report,  October  Term,  1900.) 
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14.  That  Judge  Hoke  erred  in  not  rendering  judgment 
for  the  defendant  upon  the  first  report  filed.  This  has  al- 
ready been  disposed  of  by  what  we  have  said. 

We  have  carefully  gone  through  the  entire  record,  and 
each  and  every  of  above  fourteen  exceptions  brought  up  by 
the  appeal,  and  find  no  error.  The  petition  is  allowed,  and 
the  judgment  below  is  affirmed. 

Petition  Allowed. 

FuRcitEs,  C.  J.,  dissents,  and  refers  to  his  opinion  129 
N.  C,  141. 


COOK  V.  AMERICAN  EXCHANGE  BANK. 
(Filed  October  7,  1902.) 

FLBADINGS— Answer— Discretion — Appeal— The  Code,  Sec,  27^. 

The  trial  court  may  permit  an  answer  to  be  filed  after  the  su- 
preme court  has  decided  that  judgment  by  default  shoalA 
have  been  entered  for  the  plaintifC. 

Petition  to  rehear  this  case,  reported  in  130  N.  C,  183, 
allowed,  and  case  remanded. 

Busbee  &  Busbee,  0,  W.  Ward,  and  Norris  Morey,  for 
the  petitioners. 

E,  F.  Aydlett,  and  F.  H.  Busbee,  in  opposition. 

Montgomery,  J.  This  case  is  before  ns  again  npon  Hio 
defendants'  petition  to  rehear.  We  have  had  it  under  con- 
sideration twice  before,  and  it  will  be  found  reported  in  129' 
K  C,  149,  and  130  K  C,  183.  On  the  first  appeal,  the 
plaintiff's  alleged  grievances  were,  first,  the  refusal  of  the 
Court  below  to  grant  him  a  judgment  upon  a  verified  com- 
plaint, no  answer  having  been  made;  and,  second,  that  liia 
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Honor  vacated  the  attachment  which  had  been  sued  and 
levied  upon  the  defendants'  property  by  the  plaintiff.  The 
Tacation  of  the  attachment  seemed  to  have  been  acquiesced 
in  by  the  plaintiff  when  it  came  to  be  argued  here ;  and  we 
held  that  the  agreement  entered  into  between  the  counsel  on 
both  sides  and  set  out  in  the  first  reported  case  amounted 
to  a  general  appearance  in  the  action  by  the  defendants, 
and  that,  as  the  complaint  was  filed  and  duly  verified  and  no 
answer  having  Ix^on  made  for  two  terms,  the  plaintiff  was 
entitled  to  his  judgment  at  that  time,  and  that  the  Judge 
was  in  error  in  refusing  it.  We  are  of  that  opinion  still 
on  these  questions.  Tbe  opinion  of  this  Court  in  the  first 
appeal  reached  the  Superior  Court  of  Dare  in  time  for  its 
Xovemlier  Term,  1001,  when  the  plaintiff  moved  for  judg- 
naent  according  to  that  opinion.  At  the  same  time  the  de- 
fendants still  claiming  a  special  appearance  entered  a  mo- 
tion to  dismiss  the  action  "for  want  of  legal  service.''  Later, 
the  defendants  withdrew  their  motion  and  asked  leave  of  the 
Court  to  an6*wer  the  complaint  The  Court  refused  the 
plaintiff's  motion  and  granted  to  the  defendants  leave  to  file 
an  answer,  which  was  done.  The  plaintiff  appealed  from 
both  rulings.  Upon  that  appeal  this  Court  held  that  his 
Honor  below  erred  in  not  rendering  judgment  for  the  plain- 
tiffs, and  that  it  was  not  within  his  discretion  to  reopen  the 
case  for  further  pleadings  or  for  any  other  purpose.  The 
reason  assigned  by  this  Court  for  its  holding  was  that  the 
matter  in  controversy  had  been  concluded  by  the  decision 
of  this  Court  in  the  first  appeal ;  in  other  words  that  the  opin- 
ion of  this  Court  in  the  first  appeal  was  a  final  determination 
oi  the  matter  in  controversy  between  the  parties.  After  a 
full  consideration  of  the  petition  to  rehear  we  think  there 
was  error  in  our  conclusion  upon  the  last  appeal.  We  over- 
looked the  full  significance  of  the  case  of  Oriffin  v.  Light 
Co.,  Ill  If.  C,  434.     There  the  plaintiff  had  put  in  a  veri- 
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fied  coTTiplaint  and  the  defendant  had  failed  to  verify  its 
answer,  and  tlie  Judge  below  had  refused  to  grant  judgment 
for  tlio  plaintiff  on  the  motion  of  his  counsel.  This  Court 
said  that  that  was  appealable  error;  and  the  Court  added, 
*'sinc'e  however  the  ease  goes  back  it  will  be  in  the  discre- 
tion of  the  Judge  below  to  permit  a  verified  answer  to  be 
filed.  The  Code,  sec.  274.  WHiether  he  will  permit  this 
should  largely  depend  whether  the  defendants  can  satisfy 
him  that  they  had  a  meritorious  defence,  for  it  is  unquestion- 
ably true  that  'a  delay  of  justice  is  often  a  denial  of 
justice.'  " 

It  was  in  the  power  of  this  Court  to  have  entered  a  judg- 
ment here  upon  tlie  first  appeal,  but  it  Was  not  done.  So, 
the  case  was  sent  back  to  the  Superior  Court  with  a  de- 
cision u]K)u  the  question  then  involved,  t.  e.,  the  right  of  the 
plaintiff  to  his  judgment  under  the  then  existing  circum- 
stances, where  there  was  a  verified  complaint  and  no  ansfwer. 
There  was  no  judgment  in  the  Court,  below  at  the  time  of  the 
decision  oi  this  Court,  nor  has  one  ever  been  rendere<1  in  that 
Court  up  to  this  time. 

When,  therefore,  the  plaintiff  made  his  motion  for  judg- 
ment and  the  defendant  asked  leave  to  file  an  answer,  liis 
Honor,  looking  at  the  case  in  all .  its  aspects,  considered   it 
proper  to  let  the  defendant  be  heard  by  an  answer,  and  up- 
on a  reconsideration  of  the  whole  matter,  we  are  decidedly  of 
the  opinion  that  the  ruling  was  a  correct  one.     And   this 
view  of  the  case  in  nowise  conflicts  with  the  case  of  Calvert 
V.  Peebles,  82  N.   C,  834,  and  Dohson  r.  Sirrwnion.,    100 
X.  C,  no.     Tn  those  cases,  it  was  held  that  where  this  Court 
affirmed  the  judgment  of  the  Court  below,  that  Court  had  no 
right  or  power  to  disturb  or  modify  the  judgment  in    any 
respect,  and  that  such  judgment  could  only  be  corrected  or 
modified  by  a  direct  proceeding,  as  pointed  out  in  those  last 
mentioned   cases.     Xeither  is  the  case  of  Banhing  Co.    xk 
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Morehead,  126  JST.  C,  279,  in  conflict  with  this  decision,  for 
the  reason  that  the  judgment  of  the  Superior  Court  was  not 
altered  or  modified  by  the  proceedings  which  took  place  after 
the  decision  of  this  Court.  The  judgment  was  not  inter- 
fered with  by  those  proceedings,  but  only  the  respective  lia- 
bilities of  the  defendants  to  each  other,  and  not  to  the  plain- 
tiff, were  investigated. 

In  retracing  our  steps  in  this  case  to  the  path  of  former 
adjudications,  we  are  glad  that  we  have  corrected  a  mistake 
of  practice,  and  not  one  involving  the  rights  of  property. 
Petition  allowed  and  case  remanded  for  further  proceed- 
ings. 

Petition  Allowed. 


NORFLEET  v.  BAKER. 
(Filed  October -7,  1902.) 

CHATTEL  UORTGAGKS— Mortgages — Liens— Landlord  and  Tenant. 

A  mortgage  given  by  a  tenant  to  a  third  person  on  his  crop,  pro- 
duced on  a  certain  farm,  does  not  give  a  lien  on  rents  paid 
by  a  sub-tenant  of  a  portion  of  the  farm  where  such  rents 
are  assigned  before  the  execution  of  the  mortgage. 

Action  by  G-.  S.  Norfleet  and  another  against  G.  W. 
Baker  and  others,  heard  by  Judge  Oeorge  H.  Brown,  at 
April  Term,  1902,  of  the  Superior  Court  of  Bebtie  Coxmty. 
From  a  judgment  for  the  defendants,  the  plaintiffs  ap- 
pealed. 

Si.  Lean  Scull,  for  the  plaintiffs. 

Shepherd  &  Shepherd,  and  Peebles  &  Martin,  for  the  de- 
fendants. 
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CooK^  J.  This  action  was  heard  upon  the  facts  agreed, 
upon  which  his  Honor  rendered  judgment  in  favor  of  de- 
fendants and  plaintiffs  appealed.  The  facts  agreed  are  as 
follows,  to-wit: 

"For  the  year  1901,  Claudius  Hyraan  rented  of  Freeman 
Hardy  a  part  of  the  tract  of  land  in  Bertie  County  known 
as  the  ^Snow  Field'  tract,  it  also  being  known  as  ^Robert 
Thompson  old  place.'  On  or  about  January  1,  1901,  said 
Hyman  rented  to  Miles  Pugh  for  said  year  twenty  acres  of 
said  land,  and  was  to  receive  as  rent  therefor  875  pounds 
of  lint  cotton.  On  January  19,  1901,  said  Claudius  Hyman, 
for  full  value  received,  sold,  transferred  and  assigned  to 
defendants  the  said  875  pounds  of  lint  cotton  and  gave  to  de- 
fendant a  written  order  for  same  on  Miles  Pugh,  a  copy  of 
which  is  attached  marked  *^Exhibit  B.'  In  pursuance  of  said 
order.  Miles  Pugh  delivered  to  defendants  the  said  876 
pounds  of  lint  cotton  in  the  fall  of  the  year  1901,  which  waa 
worth  $61.25.  Said  cotton  was  raised  on  the  20  acres  of 
land  as  aforesaid  by  Miles  Pugh,  and  was  cultivated  by  said 
Pugh,  and  not  by  said  Claudius  Hyman.  On  January  25^ 
1901,  said  Hyman  executed  to  plaintiffs  a  crop  lien,  a  copy 
of  which  is  hereto  attached,  marked  Exhibit  'A,^  and  made 
a  part  of  this  statement  of  agreed  facts.  That  after  Janu- 
ary 25,  1901,  plaintiffs,  in  pursuance  of  said  crop  lien,  ad- 
vanced to  said  Claudius  Hyman  over  $300,  and  there  is  now 
due  them  over  $200.  That  prior  to  and  on  the  25th  day  of 
January,  1901,  Miles  Pugh  was  living  on,  and  in  possession 
of,  tlie  20  acres  of  land  rented  as  aforesaid.  Plaintiffs  had 
no  actual  know^ledge  of  said  fact  that  any  part  of  said  land 
was  rented  to  Pugh  when  they  took  the  lien." 

"Exhibit  'A':  Whereas,  G.  S.  Norfleet  &  Co.  have  this 
day  agreed  to  make  advances  of  supplies  and  money  to  Claud- 
ius Hyman  from  time  to  time,  as  required,  during  the  year 
1901,  to  an  amount  not  to  exceed  $266,  to  be  by  him  ex- 
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ponded  in  the  cultivation  of  a  crop  during  said  year  upon 
tie  following-described  lands:  A  tract  of  land  known  as 
^Snow  Field/  owned  by  Godwin  Gotten,  and  any  other  land 
that  he  niav  cultivate  during  said  year.     Now,  therefore,  in 

•>  O  •/  7  7 

consideration  of  the  premises,  I  do  promise  to  pay  the  full 
amoimt  advanced  to  me  on  or  before  the  1st  day  of  November, 
IJ^Ol,  and  do  hereby  give  to  the  said  G.  S.  Norfleet  &  Co.  a 
lien  upon  all  the  crops  which  may  be  made  by  me  upon  said 
land  during  said  year,  to  the  extent  of  such  advances,  in  ac- 
<-ordance  with  the  statute  in  such  case  made  and  provided; 
and  if  I  fail  to*  pay  the  amount  so  advanced  by  the  time 
specified,  said  G.  S.  Norfleet  &  Co.  shall  have  power  to  t«ke 
possession  of  said  crop  and  sell  the  same,  the  proceeds  to  be 
applied  to  the  payment  of  said  advances,  and  the  surplus,  if 
any,  to  me.  Now,  also  to  further  secure  the  payment  of  the 
advances  to  be  made  as  before  mentioned,  the  said  Claudius 
Hyman  does  hereby  sell  and  convey  to  the  said  G.  S.  Norfleet 
&  Co.  all  the  crops  which  may  be  made  by  him  during  the 
said  year  1901  upon  the  above-described  lands,  and  also  the 
following  described  articles  of  personal  property,  to-\vit,  one 
dark  bay  horse  named  Mim,'  one  gray  mare  named  'Hector,' 
one  farm  cart  and  wheels,  with  iron  axle,  two  sows;  all  of 
the  above  property  is  now  in  my  possession."     *     *     * 

The  question  presented  is,  does  the  lien  cover  the  crops 
made  upon  the  entire  tract  of  lands,  being  those  made  by  Hy- 
man himself  and  also  those  made  by  Lis  tenants,  or  does  it 
cover  onh/  those  made  by  Hyman? 

From  the  context  of  the  deed  it  seems  clear  to  us  that  his 
Honor  was  right  in  holding  that  it  only  covered  the  crops 
made  by  Hyman  himself.  The  advances  were  made  to  him 
'*to  be  by  him  expended  in  the  cultivation  of  a  crop  upon 
the  followinsr-described  land,  *  *  *  axid  ^nv  other  land 
that  he  may  cultivate."  *  *  *  He  placed  the  lien  upon 
all  the  crop?  which  may  be  made  by  *'/n^"  (him).     And  to 
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House  v.  Railboad. 

Action  by  J.  W.  House  against  the  Seaboard  Air  Line 
Eailroad  Company,  heard  by  Judge  M,  H.  Justice,  at  Janu- 
ary Tenn,  1902,  of  the  Superior  Court  of  Franklin  County. 
From  judgment  of  nonsuit,  the  plaintiff  appealed. 

F.  S.  Spruill^  for  the  plaintiff. 
Day  &  Bell,  for  the  defendant. 

Cook,  J.  Upon  the  conclusion  of  the  evidence,  defendant 
moved  the  Judge  to  instruct  the  jury  that,  considering  all  the 
evidence,  it  would  be  their  duty  to  answer  the  second  issue, 
to-wit,  *'T>id  plaintiff,  by  his  own  negligence,  contribute  to 
liis  own  injury  " — "Yes."  The  Judge  thereupon  intimated 
that  he  would  so  hold  and  so  instruct  them ;  plaintiff  submit- 
ted to  a  nonsuit  and  appealed. 

After  carefully  reading  the  evidence  of  plaintiff  and  that 
of  defendant  (69  pages  of  the  printed  record),  we  find  it  to 
be  very  conflicting.     If  the  evidence  of  plaintiff  be  believed 
(and  it  must  be  accepted  as  true  and  all  the  evidence  con- 
strued in  the  most  favorable  light  to  him  upon  a  motion  to 
nonsuit),  then  the  jury  would  Ix*  warranted  in  finding  that 
he  was  not  negligent.     While,  if  that  of  plaintiff  be  not  be- 
lieved, and  that  of  defendant  should  be  believed,  then  the 
jury  would  be  warranted  in  finding  that  he  was  negligent, 
and  but  for  such  negligence  the  injury  would  not  have  oc- 
curred.    What  is  negligence  or  contributory  negligence   is 
a  question  of  law  upon  a  given  or  ascertained  state  of  facts, 
to  l>e  decided  bv  the  Court.     But  when  the  facts  are  not  as- 
eortained,   and  are  in   dispute,   then  negligence  becomes    a 
mixed  question  of  law  and  fact,  and  it  is  the  duty  of  the 
Judge  to  leave  the  question  of  fact  to  be  found  by  the  jury 
under  proper  ini^tructions  concerning  the  rule  of  ordinary 
care,  and  to  apply  the  law  to  the  facts  as  they  may  find  them. 
Miller  v.  Railroad,  128  X.  C,  26,  and  cases  there   cited; 
Moore  v.  Street  Railway  Co,,  128  K  C,  455. 
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Here,  the  facts  were  not  found  and  the  evidence  concerning 
them  conflicting,  with  the  burden  of  proving  contributory 
negligence  resting  upon  defendant.  Acts  1887,  Chap.  33. 
So,  his  Honor  erred  in  ruling  that  he  would  direct  the  jury 
to  answer  the  second  issue  "Yes,"  The  principle  that  the 
Court  can  not  direct  a  verdict  in  favor  of  a  party  upon  whom 
rests  the  burden  of  proof,  is  now  too  well  settled  to  admit 
of  discussion.  Coy  v.  R.  B.  Co.,  123  N.  C,  604,  and  cases 
there  cited. 

Under  Rule  31  of  the  Rules  of  Practice  of  this  Court, 
plaintiff's  motion  is  allowed,  and  the  entire  cost  of  printing 
the  transcript  on  appeal  will  be  taxed  against  defendant. 

New  Trial. 


LOFTIN  V.  HILL. 
(Filed  October  7,  1902.) 

1.  NEGOTIABLE  INSTRUMENTS— BiZZs  and  Notes— Evidence. 

In  tills  action  on  a  promissory  note,  assigned  before  maturity, 
the  evidence  is  sufficient  to  be  submitted  to  the  Jury  on  the 
question  whether  the  assignee  was  a  bona  fide  purchaser 
without  notice  of  fraud  in  the  execution  of  the  note. 

2.  NEGOTIABLE    INSTRUMENTS— Bt7Z«    and    Notes— Evidence- 

Contracts. 

In  an  action  on  a  note  by  the  assignee,  there  being  some  evidence 
that  the  assignee  was  not  a  bona  fide  purchaser  without 
notice,  a  contemporaneous  contract  with  the  execution  of 
the  note  is  competent  evidence  on  the  question  of  considera- 
tion. 

AcTiox  by  S.  H.  I/>ftin  and  others  against  If.  Y.  Hill, 
beard  by  Judge  E.  W.  Timberlake  and  a  jury,  at  March 
Term,  1902,  of  the  Superior  Court  of  Lenoir  County. 
From  a  judgment  for  the  plaintiffs,  the  defendant  appealed. 
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Xo  eoiiusel  for  the  plaintiifs. 
N.  J.  Rouse,  for  the  defendant. 

MoNTdOAiKRY,  J.  The  plaintiff  is  the  assignee,  iKjfore 
maturity,  of  a  i)hiin  promissory  not/e  for  the  amount  of  $100, 
payable  to  W.  T.  ifagee  &  Co.  The  defendant,  the  maker, 
in  his  defence  ])leaded  fraud  in  the  treaty  leading  up  to  the 
execution  of  the  note,  failure  of  consideration,  CHjuities  aris- 
ing out  of  a  contem]K>raneous  agr(»ement  l)et\veen  the  maker 
and  the  ])ayee,  and  that  the  plaintiff  had,  or  ought  to  have 
had,  notice  of  all  these  matters';  and  he  further  pleaded 
notice  on  the  assignee's  part  that  the  payees  were  doing 
a  fraudulent  business,  and  that  he  had  knowledge  of  svich 
facts,  that  liis  action  in  taking  the  note  amounted  to  bad 
faith,  and  tliat  he  did  not  take  the  note  in  gcx^d  faith  and  for 
value. 

On  till'  trial  (an  a])])eal  from  a  Justice's  Court),  the  jdaiii- 
tiff,  as  a  witness  in  his  own  l)ehalf,  testified  that  he  Ixmglit 
the  note  of  \V.  T.  ^fagee  l>efore  maturity,  and  for  value,  and 
without  any  knowledge  of  any  fraud  ;  that  he  ])aid  e$;]0  for  it ; 
that  Mairee  was  w  strauijer  in  the  community,  and  asked  the 
witness,  before  taking  tlie  note  from  Hill,  the  defendant,  as 
to  lliU's  financial  standing:  and  that  he  told  him  that  the 
defendant  was  solvent,  and  that  his  note  would  be  good.    The 
counsel  for  the  defendant  asked  the  witness  **Tf,  on  Saturdav 
next  ])recedi ng  the  jmrchase  by  witness  of  defendant's  note 
in  controversy,  one  J.  K.  Aldridge  did  not  ask  the  witness 
(jdaintiff)  whether  he  had  purchased  from  said  Magee  a  note 
of  $100,  executed  by  said  Aldridge  to  said  Magee  &  Co.,  and 
upon  receiving  from  the  witness  an  affirmative  reply,  if  said 
Aldridge  di<l  not  tell  witness  that  said  ifagee  &  Co.  ^vere 
doing  a   fraudulent  business,   and  that  he  held  a  contract 
.against  said   note,  and   if  the  said  Aldridge  did  not  then 
show  the  witness  (plaintiff)  the  said  written  contract  ?'' 
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Upon  the  objection  of  tlie  plaintiff,  his  Honor  excluded  the 
evidence.  The  defendant,  on  being  examined  as  a  witness 
for  himself,  said : 

'*I  am  the  defendant  in  this  action,  and  signed  the  note  in 
wiitroversy.     W.   T.  Magee  came  to  my  home,   about  five 
miles  from  Kinston,  on  Monday  morning  about  10  o^clock. 
After  some  n^otiation,  I  signed  the  note,  and  at  the  same 
time  we  both  signed  a  contract,  upon  which  the  note  was 
based.     Soon  after  Magee  left,  I  began  to  think  about  the 
matter,  and  became  convinced  that  I  had  been  ^picked  up,' 
and  immediatelv  hitched  mv  horse  and  drove  to  Kinston,  ar- 
riving  there  about  1  o'clock  p.  m.  of  the  same  day  of  the  exe- 
cution of  the  note.     After  a  few  moments  consultation  with 
my  attorney,  I  went  to  the  bank  of  Kinston  and  learned  that 
the  note  had  not  been  offered  there.     I  then  went  to  the  plain- 
tiflTs  bank  and  found  that  he  was  not  in.     I  then  went  out, 
anil  srion  found  the  plaintiff  Loftin  on  the  street,  and  asked 
him  if  he  had  bought  my  note.     He  said  he  had.     I  said,  Mr. 
Ixtftijiy  T  have  been  ^picked  up,'  and  want  to  get  my  note.     I 
aj»ke<l  him  what  he  paid  for  it,  but  he  would  not  tell  me.     T 
then  told  him  I  had  l)eeii  defrauded  and  wanted  to  get  my 
note  in,  and  would  pay  him  whatever  he  paid  for  it  and  some- 
thing more.     He  said  he  would  not  t^ke  it ;  that  he  bought  it 
t«>  make  monev  and  would  have  to  have  what  it  called  for.     I 
then  left  him.     I  have  never  received  anv  fertilizer  distribu- 
tors  or  other  benefits  under  said  contract,  and  have  never 
hf»ard  from  Magee  since,  and  have  investigated  and  found 
that  there  is  no  such  concern  as  the  Charlotte  Plow  Co." 

The  defendant  then  offere<l  to  introduce  the  contract  exe- 
cutcnl  hy  himself  and  JFagee  contemporaneously  with  the 
note,  but  upon  the  objection  of  the  plaintiff,  his  Honor  re- 
fnsed  to  admit  it.  The  contract,  in  substance,  provided  for 
(he  Ieaf»e  for  a  term  of  years  of  the  exclusive  right  to  sell  a 
patent   fertilizer  distributor — the  Fuller  Fertilizer  DistriV 
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utor.     It  was  stipulated  that  the  distributors  would  be  fur- 
nished during  the  lease  through  the  Charlotte  Plow  Co.,  or 
some  other  manufactory  of  Magee's  selection.     The  lessee, 
the  defendant,  was  to  sell  the  distributors  within  the  terri- 
tory allotted  to  him,  and  to  pay  Magee  a  part  of  the  profits, 
and  to  execute  his  note  for  $100  as  a  security  for  the  pay- 
ment of  the  profits.     It  was  further  agreed  in  the  contract 
that  "if  the  parties  of  the  second  part  shall  fail  to  pay  said 
note  at  maturity,  then  the  said  party  of  the  first  part  shall, 
at  his  option,  have  the  right  to  cancel  this  contract  and  take 
back  the  sample  distributor,  but  if  at  the  time  tlie  party  of  the 
first  part  shall  decide  to  cancel  the  said  contract,  one-half  of 
the  profits  on  the  distributors  sold  do  not  equal  the  amount 
of  the  said  note,  then  the  party  of  the  first  part  shall  surren- 
der to  the  parties  of  the  second  part  the  note  above  referred 
to,  upon  the  payment  to  the  party  of  the  first  part  by  the 
parties  of  the  second  part  of  pne-half  of  the  profits'  on  the  dis- 
tributors sold  up  to  the  said  time." 

The  defendant  then  oflFcred  to  prove  by  the  witness  J.  K. 
Aldridge  "that  on  Saturday  before  the  plaintiff  purchased 
defendant  IlilFs  note,  the  said  Aldridge  saw  the  plaintiff  and 
told  him  he  had  hoard  that  he  had  iKmght  a  note  which  he 
(Aldridge)  liad  executed  to  Magee  &  Co. ;  that  the  plaintiff 
told  him  he  had.     Thereupon  Aldridge  told  the  plaintiff  that 
Magee  fr  Co.  were  doing  a  fraudulent  business  and  defraud- 
ing the  people  of  Lenoir  County ;  that  he  (Aldridge)  had  a 
written  contract  against  the  note,  which  contract  he  showed 
to  plaintiff,  and  he  read  it,"  but,  on  the  objection   of   the 
plaintiff,  the  Court  refused  to  allow  the  evidence. 

The  defendant  then  tendered  the  following  issue :  ^'Did  the 
plaintiff  take  the  note  sued  on  in  good  faith  and  for  value  V 
and  the  Court  declined  it,  and  submitted  the  usual  issue  in 
debt,  and  instructed  the  lurv  that  if  thev  believed  the  evidence 
to  answer  the  issue  for  the  plaintiff.     The  defendant  excepted 
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to  each  ruling  of  his  Honor,  all  and  each  of  them  bearing 
upon  the  same  question.  And  we  think  the  exceptions  were 
well  taken. 

It  is  too  well  settled  in  our  State  to  need  the  citation  of 
precedents  that  the  holder  of  a  negotiable  note  is  presumed 
to  be  the  proper  owner  thereof,  and  that  he  had  received  it 
before  it  became  due  for  a  valuable  consideration  in  usual 
course  of  business,  and  that  if  there  be  fraud  or  illegality  in 
the  inception  of  it,  the  burden  is  upon  the  maker  to  show  it. 
But  that  presumption  is  only  prima  facie  evidence  of  such 
ownership,  and  may  be  rebutted  or  explained. 

The  defendant  insists  that  he  introduced  evidence,  and 
tlao  oflFered  evidence  which  was  rejected  erroneously  by  the 
Court,  tending  to  rebut  that  presumption  by  showing  that 
the  plaintiff  was  not  a  bona  fide  purchaser  for  value  and  with- 
out notice,  and  that  the  Court  erred  in  rejecting  the  proffered 
evidence,  and  also  in  refusing  to  submit  qj\  issue  upon  his 
contentions,  and  in  instructing  the  jury  that  if  they  believe 
the  evidence  they  should  answer  the  issues  in  favor  of  the 
plaintiff.  We  are  strongly  inclined  to  the  view  that,  outside 
the  rejected  evidence,  the  instruction  to  the  jury  was  erro- 
neous. 

Magee,  the  payee  of  the  note,  was  a  stranger  in  the  com- 
munity, and  was  known  to  the  plaintiff  to  be  doing  some  kind 
of  a  business  with  the  people  in  Lenoir.  Before  he  took  the 
note  from  the  defendant,  the  plaintiff  talked  the  matter  over 
with  Magee,  and  told  him  that  the  defendant  was  solvent,  and 
his  note  would  be  good.  The  defendant  lived  five  miles  in 
the  country  from  Kinston,  and  at  ten  o'clock  in  the  morning 
executed  the  note.  Within  four  hours  after  that  time  Magee 
letumed  to  Kinston,  sold  the  note  to  the  plaintiff  for  $30, 
left  the  town  and  has  never  been  heard  of  since.  Also,  the 
plaintiff,  when  asked  by  the  defendant  what  he  paid  for  the 
Bote,  refused  to  tell  him.     The  whole  conduct  of  the  plaintiff 
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was  so  utterly  repugnant  to  every  idea  of  fair  and  open  deal- 
ing as  to  shock  the  sensibilities  of  the  ordinary  man,  and  are 
so  siispioious  as  to  place  the  onus  on  him  of  extending  his 
enquiries  in  reference  to  the  circumstance  in  which  this  note 
was  given.  He  had  knowledge  of  such  facts  and  circum- 
stances, those  which  we  have  recited,  which  made  it  incum- 
l)ent  on  him  to  inquire  as  to  the  character  of  the  note  which 
lie  purchased;  and  that  l>eing  so,  he  would  be  affected  with 
knowledge  of  all  that  the  enquiry  would  disclose.  Biintmg 
V,  Ricks,  22  N.  C,  130,  32  Am.  Dec,  699;  Ihdbert  v,  Dour 
fjlas,  94  N.  C,  122. 

It  follows  from  what  we  have  said  that  the  Judge  ought 
to  have  i)ermitted  the  contract  lietween  defendant  and  Magee 
to  have  been  read  in  evidence.     We  further  think  that  the 
evidence  of  Aldridge  was  competent,  as  we  have  said  this  man 
Magee  was  a  stranger,  he  was  known  to  the  defendant  as  en- 
gaged in  some  kind  of  business  with  the  people  of  Lenoir, 
and  Aldridge  offered  to  prove  that  before  the  plaintiff  bought 
the  note  he  had  been  told  by  Aldridge  that  Magee  was  engaged 
in  a  fraudulent  business,  and  had  defrauded  him,  and  showed 
him  the  evidence  of  it  in  writing.     The  plaintiff's  counsel,  in 
his  contention  that  the  evidence  of  Alridge  was  not  comp^ 
t^nt,  cited,  among  other  cases,  three  from  our  own  Reports. 
Holvieshj  r.  Hogve,  47  N.  C,  893 ;  Withrow  v.  Biggerstaff, 
87  N.  C,  176,  and  ^Yinbome  v.  Lassiter,  89  N.  C,  1.      We 
think  the  law  of  those  cases  does  not  apply  to  the  facts  of 
this  case.     In  the  first  of  them,  Hohiiesly  w  Ilogue,  it  being 
an  action  by  a  creditor  to  establish  the  fraudulency  of  a  cer- 
tain convevance  made  bv  the  debtor  defendant,  it  was  held 
that  a  fraudulent  transfer  of  other  property  which  had  been. 
made  by  the  defendant  to  another  person  could  not  be  oflFered 
as  evidence  to  prove  the  fraud  under  investigation ;   and  the 
two  other  cases  involve  the  same  rule  of  evidence.      In  our 
case,  the  question  is  whether  in  a  suit  by  the  assi^^ee  of  a 


X.C]  AUGUST  TKIOI,  um.  Ill 


Thompson  v,  Exum.  ; 


note  against  the  maker,  evidence  tending  to  show  that  the 
payee,  a  stranger  in  the  community  and  known  to  the  assignee 
to  be  engaged  in  some  kind  of  business,  was  engaged  in  a 
fraudulent  business,  and  had  defrauded  another  person  whose 
note  he  had  taken  in  the  course  of  that  business,  and  that 
thoee  facts  had  been  made  known  to  the  assignee  before  he 
purchased  the  note  in  suit,  is  admissible  to  show  circum- 
stances calculated  to  attract  the  assignee's  notice,  put  him 
on  his  guard  and  stimulate  inquiry  as  to  the  character  of  the 
note. 

There  are  facts  in  this  case  not  found  in  Farthing  v.  Dark, 
111  X.  C,  243,  and  the  decision  there  in  upholding  in  its 
integrity  the  law  in  reference  to  the  rights  of  the  holders  of 
negotiable  notes  is  the  extreme  limit  of  that  doctrine.  We 
can  go  no  further  with  it. 

Xew  Trial. 


THOMPSON  V.  EXUM. 
(Filed  October  7,  1902.) 


CONTRACTS  —  Evidence  —  Landlord    and    Tenant  —  Customs    and 
Usages — Corroborative  Evidence. 

In  an  action  between  a  landlord  and  tenant  as  to  the  terms  of  a 
contract,  testimony  of  another  tenant  as  to  the  terms  of  a 
contract  made  with  him  is  not  admissible  to  corroborate  the 
landlord. 

Action  by  Levi  Thompson  against  W.  P.  Exum,  heard  by 
Judge  O.  II,  Allen  and  a  jury,  at  April  Term,  1902,  of  the 
Superior  Court  of  Wayne  County.  From  a  judgment  for 
^hc  plaintiff,  the  defendant  appealed. 

Allen  (&  Dortch,  for  the  plaintiff. 
Isaac  P,  Dortch y  for  the  defendant. 
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Montgomery,  J.  The  plaintiff  was  a  cropper  on  the 
lands  of  the  defendant,  under  a  special  contract,  during  the 
year  1900.  When  the  season  was  over,  the  plaintiff  claimed 
a  part  of  the  cotton  seed  under  the  contract,  which  claim  the 
defendant  disputed.  The  defendant  was  introduced  as  a 
witness  in  his  own  behalf,  and  testified  as  to  the  contract  be- 
tween him  and  the  plaintiff,  and  further  said :  "It  is  my  in- 
variable rule  in  renting  land  to  stipulate  that  no  cotton  seed 
are  to  be  carried  aw'ay  by  the  tenants,  and  I  so  said  to  the 
plaintiff.  I  never  made  a  contract  in  renting  land  different 
as  to  cotton  seed  in  all  my  life." 

For  the  purpose  of  corroborating  the  defendant  as  to  his 
alleged  invariable  rule  concerning  the  renting  of  land  as  to 
cotton  seed,  the  defendant  proposed  to  ask  a  witness  for  the 
plaintiff,  on  his  cross-examination,  "What  was  your  contract 
of  renting  in  1900?"  The  question  \vas  not  allowed,  and 
the  defendant  excepted  and  appealed,  and  that  is  the  only 
exception  in  the  case.  We  think  the  Court  properly  sus- 
tained the  objection  to  the  question.  The  avowed  purpose 
of  the  question  was  to  show  the  custom  of  the  defendant  in 
reference  to  the  renting  of  his  land  as  to  the  cotton  seed 
grown  by  his  croppers.  But  the  answer  could  have  had  no 
tendency  toward  establishing  an  invariable  rule.  If  it  had 
been  answered  in  a  manner  most  favorable  to  the  plaintiff, 
only  the  the  terms  of  the  contract  with  the  witness  would 
have  been  shown,  and  that  would  not  have  been  competent. 

Besides,  the  defendant,  by  his  own  statement,  had  a  con- 
tract with  the  plaintiff  in  which  it  was  stipulated  that  no 
cotton  seed  was  to  be  carried  off  the  lands  cultivated  by  the 
plaintiff.  A  contract  between  the  defendant  and  every  man 
in  his  county  containing  a  like  provision  as  that  which  ho 
contended  was  embraced  in  his  contract  with  the  plaintiff, 
could  not  be  admitted  to  affect  the  terms  of  the  particular  con- 
tract between  him  and  the  plaintiff.     It  is  permissible  to  in- 
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troduce  evidence  to  show  a  custom  or  usage  of  a  place,  the 
home  of  a  contract,  for  the  purpose  of  explaining  the  mean- 
ing of  terms  used  in  it,  or  for  the  purpose  of  annexing  inci- 
dents to  it  which  do  not  contradict  the  terms  of  the  contract. 
Moore  v.  Eason,  33  N.  C,  568;  Brown  v.  Atkinson,  91  N. 
C,  389.  But  this  rule  has  never  been  extended,  so  far  as 
we  know,  to  apply  to  the  business  rules  or  customs  of  in- 
dividuals. 
Xo  Error. 


ARNOLD  V.  HARDY. 
(Filed  October  7,  1902.) 

APPEAL — Ccue  on  Appeal — Statement  of  Facts — New  Trial. 

Where  a  case  on  appeal  dees  not  contain  a  sufficient  statement  of 
facts  to  enable  the  supreme  court  to  make  a  decision,  it  will 
be  remanded  for  a  new  trial. 

Action  by  William  Arnold  and  others  against  C.  Hardy 
and  wife,  heard  by  Judge  W.  S.  O'B,  Robinson  and  a  jury, 
at  November  Term,  1901,  of  the  Superior  Court  of  Habnett 
County.  From  a  judgment  for  the  defendants,  the  plaintiffs 
appealed. 

Murchison  &  Johnson,  for  the  plaintiffs. 

O.  J.  Spears,  and  T.  M.  Argo,  for  the  defendants. 

Per  Cubiam.  For  the  reasons  given  in  the  case  of  Arnold 
V,  Dennis,  at  this,  term  of  the  Court,  and  also  for  the  addi- 
tional reason  that  it  does  not  appear  that  F.  H.  Thomas,  the 
devisee,  in  Item  8  of  the  will  (a  construction  of  which  seems 
to  be  the  purpose  of  the  appeal),  died  withovi  issue ^  the  most 
material  part  of  the  ease,  this  case  must  go  back  for  a  new 
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trial.  It  is  said  in  the  statoineut  of  the  case  tliat  "plaiutiffs 
claiiu  that  he  died  without  issue,"  but  surely  tliat  must  be 
found  as  a  fact  before  it  can  be  exjK?cted  that  we  shotdd 
make  a  decision  in  the  matter.  The  case  was  made  up  by 
counsel. 
New  Trial. 


ARNOLD  V.  DENNIS. 
(Filed  October  7,  1902.) 

APPEAL — Cuse  on  Appeal — Statement  of  Facts — New  Trial. 

Where  a  case  on  appeal  does  not  contain  a  sufficient  statement  of 
facts  to  enable  the  supreme  court  to  make  a  decision,  it  will 
be  remanded  for  a  new  trial. 

AcTiox  by  William  Arnold  and  others  against  W.  D.  Den- 
nis and  others,  lieard  by  Judge  W.  S,  O'B,  Robinson  and  a 
jury,  at  November  Term,  1901,  of  the  Superior  Court  of 
HAursTETT  County.  From  a  judgment  for  the  defendants, 
the  plaintiffs  appealed. 

Alurcliison  &  Johnsaii,  for  the  plaintiffs. 
Hfpirnrt  £'  Godwin,  for  the  defendants.. 

Per  CriiiAM.     In  this  case,  made  up  by  the  counsel,    \ve 
arc  unable  to  make  a  decision  for  want  of  a  sufficient  state- 
ment  of  the  facts.     The  plaintiffs  allege  a  tenancy  in  com- 
mon witli  the  defendants,  and  pray  for  a  sale  for  parti tioxi. 
The  defendants  plead  sole  seizin.  There  is  no  evidence  sent  \ip 
and  the  statement  of  the  case  fails  to  state  in  what  relation 
the  parties  stand  to  each  other  or  to  the  testator,  or  to    tlie 
devisee,  Nancy  E.  Thomas,  named  in  the  seventh  item  of  tlxe 
will,  the  construction  of  which  seems  to  have  been  the  object 
of  the  appeal.     The  case  must  be  remanded  for  a  fuller  state- 
ment of  the  facts  to  be  brought  out  on  a  new  trial. 

New  Trial. 
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PAGE   V.    LIFE    INSURANCE   COMPANY    OF   VIRGINIA. 

(Filed  October  7,  1902.) 

1.  INSURANCE — Premium — Payment — Evidence — Trial. 

The  possession  of  a  life  insurance  policy  reciting  that  it  should 
not  be  delivered  till  the  payment  of  the  first  premium,  is 
prima  facie  evidence  of  the  payment  thereof. 

2.  INSURANCE — Premium — Payment — Burden  of  Proof. 

Where  a  defendant  insurance  company  admits  the  execution  of  a 
life  policy  and  the  death  of  the  assured,  the  burden  of  prov- 
ing that  the  policy  was  not  in  force  is  on  the  defendant. 

3-   INSURANCE — Executors  and  Administrators. 

The  possession  of  a  policy  of  life  insurance  authorizes  the  pos- 
sessor to  administer  on  the  estate  of  the  assured,  a  non- 
resident. 

4.  ADMISSIONS  —  Pleadings  —  Evidence — Answer — Insurance — The 
Code,  Sec.  26S — Issues. 

Where  an  answer  admits  facts  alleged  in  the  complaint,  such 
admissions  may  be  considered  by  the  trial  court  to  de- 
termine whether  the  pleadings  raise  an  issue,  though  the 
answer  is  not  put  in  evidence. 

Action  by  George  Page,  administrator  of  John  Page, 
against  the  Life  Insurance  Company  of  Virginia,  heard  by 
Judge  W.  S,  O'B.  Robinson  and  a  jury,  at  November  Term, 
1001,  of  the  Superior  Court  of  Habnett  County.  From  a 
judgment  for  the  plaintiff,  the  defendant  appealed. 

McLean  &  Clifford,  for  the  plaintiff. 
StexvaH  &  Godirin^  for  the  defendant. 

Ci-AKK,  J.  This  is  an  action  upon  a  policy  of  life  insur- 
ance. The  answer  admitted  the  execution  of  the  policy  and 
death  of  the  assured  prior  to  the  falling  due  of  the  first  re- 
newal premium,  but  averred  that  the  policy  was  not  in  force  at 
his  death,  that  no  premium  had  been  paid,  and  that  the  policy 
was  procured  by  fraud  and  misrepresentation ;  that  the  as- 
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sured  was  a  non-resident  of  the  State  and  owned  no  property 
here,  and  hence  that  administration  had  not  been  legally 
taken  out  here.  But  all  these  were  matters  of  defence,  the 
burden  of  which  was  upon  the  defence. 

The  plaintiff  introduced  the  policy,  which  recited  on  its 
face  that  it  was  not  to  be  delivered  till  the  first  premium  was 
paid.  Its  possession  by  the  plaintiff  was  prima  facie  evi- 
dence of  payment,  like  a  receipt  (Whitley  v.  Ins,  Co.,  71  N". 
C,  480),  subject  to  proof,  if  offered,  to  the  contrary.  Or- 
mond  V,  Ins.  Co.,  96  i^.  C,  158. 

The  defendant  demurred  to  the  evidence,  which  being 
overruled,  it  offered  no  evidence,  and  his  Honor  properly 
instructed  the  jury  that  if  they  believed  the  evidence  to  re- 
spond "Yes"  to  the  issue,  '^Was  the  policy  sued  on  in  force 
at  the  death  of  the  testator  V' 

As  to  the  last  defence  set  up  by  the  answer,  the  policy  de- 
scribed the  assured  as  a  resident  of  the  District  of  Columbia, 
but  there  was  no  evidence  that  the  assured  did  not  die  in  this 
State  and  leave  property  here,  but  if  there  had  been,  the  pos- 
session of  the  policy  authorized  the  plaintiff  to  take  out  ad- 
ministration here.  Shields  v.  Ins.  Co.^  119  N.  C,  380; 
Morefield  v.  Harris,  126  N.  C,  at  page  628. 

The  defendant  insists  that  the  answer  not  having  been  put 
in  evidence,  the  adinissions  therein  could  not  be  considered, 
and  relies  upon  Smith  v.  Nimocks,  94  N.  C,  243 ;  Greenville 
V.  Steamship  Co.,  104  N.  C,  91,  and  cases  there  cited,  and 
Smith  V.  Smith,  106  N.  0.,  498.     Those  cases  hold   that 
when  issues  are  raised  by  allegation  and  denial  in  the  plead- 
ings, any  other  statements  in  the  pleadings  which  might  shake 
or  controvert  the  allegations  or  denials  of  the  party  making 
such  statements,  are  matters  for  the  jury,  like  other  declara- 
tions against  interest,  when  put  in  evidence  by  the  opposite 
party.     But  whether  the  pleadings  raise  an  issue  or  not  (The 
Code,  Sec.  268),  is  a  matter  of  law  for  the  Courts  and  the 
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Court,  rightly  held  that  the  answer  admitted  the  execution 
of  the  policy.  The  jury  did  not  have  to  paae  upon 
that  The  recitals  in  the  policy  put  in  evidence  being 
prima  facte  evidence  of  the  payment  of  the  premium,  and 
there  being  no  evidence  in  support  of  the  defences  set  up  in 
the  answer,  there  was  no  error  in  the  instructions  given. 
No  Error. 


PERRY  V.  BANK  OF  SMITHFIBLD. 
(Filed  October  7.  1902.) 

1.  BANKS  AND  BANKING— C7iecfc«f—Z)epo«ifs. 

An  action  can  not  be  sustained  against  a  bank  by  the  payee  of  a 
negotiable  check,  though  the  drawer  has  funds  on  deposit 
sufficient  for  its  payment  against  which  the  bank  has  no 
claim. 

2.  BANKS  AND  B'ASKli^G— Checks— -Deposits. 

The  giving  of  a  check  upon  a  bank  id  not,  unless  it  is  accepted, 
an  assignment  of  the  claim  of  the  depositor,  and  passes  no 
title,  legal  or  equitable,  to  his  moneys  on  deposit  in  such 
bank. 

DorcLAs.  J.,  dissenting. 

Action  bj  J.  W.  Perry  against  the  Bank  of  Smithfield, 
ieard  by  Judge  W.  S.  O'B.  Robinson  and  a  jury,  at  Decem- 
ber Term,  1901,  of  the  Superior  Court  of  Johnston  County. 
Prom  a  judgment  for  the  plaintijff,  the  defendant  appealed. 

Jos.  H.  Pou,  and  Allen  &  Dortch,  for  tie  plaintiff. 
F,  H.  Busbee^  and  T.  M.  Argo,  for  the  defendant. 

Ci-ARK,  J.  On  4  October,  1900,  the  plaintiff  sold  to  one 
Hudson  43  bales  of  cotton  for  cash  $2,064,  and  took  his  check 
therefor  on  defendant  bank.  On  presentation  of  check  6  Oc- 
tober, payment  was  refused,  the  amount  to  the  credit  of  the 
drawer  being  then  only  $630.  Hudson,  after  the  purchase  of 
the  43  bales  from  the  plaintiff,  sold  23  bales  thereof  and  27 
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bales  bought  from  another  party  to  the  Roxboro  Mills,  for 
$2,136,  and  drew  his  draft  on  them  for  said  amount,  which 
he  deposited  in  said  bank  to  his  credit,  with  bill  of  lading 
.for  said  50  bales  attached.  The  other  20  bales  bought  of 
]>laintiff  were  returned  to  him  by  Hudson,  after  payment  of 
his  clieck  had  been  refused  by  the  bank,  and  the  plaintiff 
seeks  in  this  action  to  recover  of  the  bank  only  $1,127,.  bal- 
an('o  due  him  by  Hudson. 

His  Honor  correctly  instructed  the  jury  that,  applying  the 
rule  *'the  first  money  in,  the  first  money  out"  (Boyden  v. 
Bank,  65  X.  C,  13),  the  credit  on  the  bank's  book,  6  October, 
1000,  was  part  of  the  i)roceeds  of  the  cotton  bought  by  Hud- 
son and  resold  bv  him  to  the  Roxboro  Cotton  Mills.  But  the 
bank  did  not  induce  the  plaintiff  to  part  with  his  cotton,  as  in 
Hrnith  i\  Yov7i/j.  100  X.  C,  22 1-.  It  took  the  drafts  on  Rox- 
Iviro  Cotton  ]Mills  without  knowledge,  as  appears  by  plain- 
tiff's evidence,  that  the  cottcm  had  been  bought  upon  an  agree- 
ment to'  pay  cash.  If  there  was  fraud,  the  bank  was  not  a 
party  to  it.  When  the  draft  on  the  Roxl)oro  Mills  was  deliv- 
ered to  the  bank,  the  value  thereof  was  placed  to  Hudson's 
credit  in  the  ordinarv  course  of  business,  and  all  of  said 
credit  was  paid  out  on  Hudson's  check  save  $630,  before  the 
bank  had  notice  that  Hudson  had  not  paid  Perry  for  the 
cotton. 

The  plaintiff  has  no  chiim  upon  the  bank  by  reason  af 
tlie  check  drawm  on  it  by  Hudson,  which  it  has  never  accepted 
or  agreed  to  pay  (Bank  v.  Bank,  118  X.  C,  783,  54  Am.  St 
Rep.,  753,  32  L.  R.  A.,  712),  even  though  there  should  be 
standing  to  the  credit  of  the  drawer  on  the  books  of  the  bank 
a  sum  more  than  sufficient  to  meet  the  check.  Railroad  v, 
Baiik,  54  Ohio  St.,  60;  31  L.  R.  A.,  653;  56  Am.  St.  Rep., 
700,  in  which  the  conflicting  authorities  are  cited.  The  fol- 
lowing quoted  therefrom,  we  think,  states  the  law  correctly, 
and  certainly  accords  with  our  own  decision  supra  (118  N. 
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a,  783 ;  32  L.  R.  A.,  712 ;  54  Am.  St.  Rep.,  753)  :  "Deposits' 
become  the  absolute  property  of  the  bank,  impressed  with  no 
trust,  and  the  bank's  right  to  nse  the  money  for  its  own  bene- 
fit is  immediate  and  continuous,  which  right  constitutes  the 
consideration  for  the  bank's  promise  to  the  depositor.  The 
bank's  agreement  with  the  depositor  involves  or  implies  no 
agrooment  with  the  holder  of  a  check.  The  giving  of  a 
check  is  not  an  assignment  of  so  much  of  the  creditor's  claim. 
It  passes  no  title,  legal  or  equitable,  to  the  holder  in  the' 
moneys  previously  deposited,  nor  does  it  create  a  lien  on  the 
fund,  for  there  is  no  special  fund  out  of  which  the  check  can 
be  paid,  nor  does  it  transfer  any  money  to  the  credit  of  the 
hohlor.  It  is  simply  an  order  which  may  be  countermanded 
and  ])aym(Mit  forbidden  any  time  before  it  is  actually  cashed 
r»r  accepted.  If  accepted,  then  the  agreement  is  to  pay  ac- 
cord insr  to  the  terms  of  the  check  or  acceptance;  but  imtil 
then,  the  payee  looks  exclusively  to  the  drawer.  He  can 
maintain  no  action  against  the  bank,  for  the  bank  (Aves  to  the 
payc*e  no  legal  duty,  and  an  action  at  law  can  not  be  main- 
tained unless  there  is  shown  to  have  been  a  failure  of  legal 
dutv.  Bein«r  liable  to  the  drawer  to  account  with  him  for 
failure  to  honor  his  check,  the  bank  can  not,  on  either  legal  or 
e<]ui table  considerations,  be  held  at  the  same  time  liable  to  the 
holder  of  the  check.  Tested  by  these  rules,  the  plaintiff  can 
have  no  cause  of  action  against  the  bank.''  To  same  effect, 
Bank  V.  Millard,  77  U.  S.,  152. 

It  was  the  plaintiff's  own  fault  that  he  took  an  order  on  an- 
other party,  a  check  on  the  bank,  instead  of  requiring  the 
cash.  The  credit  was  extended  to  Hudson,  not  to  the  bank. 
The  SG30  to  the  credit  of  Hudson  when  the  check  was  pre- 
sented was  not  a  special  fund,  nor,  in  fact,  any  fund  w^hich 
could  be  followed.  It  was  simply  an  indebtedness  from 
Hudson  to  the  bank,  which  the  latter  could  discharc:c  by  pay- 
ing subsequently  other  checks,  or  by  charging  up  to  Hudson 


120  IN  THE  SUPREME  COURT.  [131 


Perry  v.  Bank. 


any  indebtedness  it  held  against  him.  If  it  did  neither,  -it 
would  remain  an  indebtedness  for  which  Hudson  .could  bring 
action,  but  not  the  plaintiff.  It  would  seriously  impair  the 
wsef  ulness  of  banks  which  are  accustomed  to  credit  to  a  de- 
positor any  proceeds  of  drafts  with  bill  of  lading  attached,  if, 
whenever  it  turns  out  that  the  depositor  has  not  paid  in  full 
for  the  property  bought  by  him,  the  seller  can  hold  the  bank 
responsible  for  the  balance  of  the  purchase-money,  which  is  a 
matter  lx*tween  seller  and  buyer,  and  which  can  not  concern 
the  bank  when  the  seller  has  turned  over  the  property  to  the 
depositor.  If  the  title  is  defective,  that  concerns  the  party 
in  receipt  of  the  cotton,  and  not  the  bank.  Finch  v,  Oregg, 
126  K  C,  176 ;  49  L.  R.  A-,  679,  and  Bcmk  v.  Davis,  114  N. 
C,  343 ;  41  Am.  St.  Rep.,  795,  relied  on  by  the  plaintiff,  have 
no  application  to  the  facts  of  this  case. 

In  the  instructions  given,  that  the  plaintiff  could  reclaim 
the  property  or  the  proceeds  thereof  in  the  hands  of  the  de- 
fondant  bank,  there  was 

Error. 

Douglas,  «T.,  dissents. 


1 
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MARTIN  V.  BANK  OF  FAYETTBVILLE. 
(Filed  October  14,  1902.) 

1.  AMENDMENTS— Pleadings— Appeal. 

The  trial  court  has  the  right  to  allow  an  amendment  where  it 
makes  no  change  in  the  cause  of  action. 

2.  AMEKDUENTS— Pleadings— Continuances. 

Where  an  amendment  to  pleadings  is  such  as  to  cause  surprise, 
it  is  cause  for  continuance  only. 

Z.  AMEI^DyiENTS— Pleadings— Appeal. 

Where  refusal  of  trial  court  to  allow  an  amendment  to  pleadings 
is  put  upon  the  ground  of  a  want  of  power,  it  is  reviewable. 

4.  TENDER — Payments — Trusts  and  Trustees — Parol  Agreement  to 

Convey. 

In  an  action  to  declare  a  person  a  trustee  under  a  parol  agree- 
ment to  convey'  land  upon  the  payment  of  a  stipulated 
amount  and  for  an  accounting,  no  tender  is  necessary  before 
bringing  action. 

5.  TENDER — Payments — Waiver — General  Denial. 

A  general  denial  by  the  defendant  of  the  right  of  plaintifT  to 
recover,  cures  the  failure  of  the  plaintiff  to  allege  a  tender 
before  action  brought. 

AcTioif  by  J.  F.  and  C.  A.  Martin  against  the  Bank  of 
Fayetteville,  heard  by  Judge  W,  8.  O'B.  Robinson  and  a 
jury,  at  March  Term,  1902,  of  the  Superior  Court  of  Cum- 
BEKLAXD  County.  From  a  judgment  for  the  defendant,  the 
plaintiffs  appealed. 

D.  T.  Oates,  and  Bvsbee  &  Bushee,  for  the  plaintiffs. 
R.  T.  &  R,  L.  Oray,  for  the  defendant. 

FuRCHiis,  C.  J.  The  plaintiffs  executed  a  note  to  I.  Lu- 
ther for  $1,700,  which  he  endorsed  for  plaintiffs  (as  we  sup- 
fK»?e,  though  the  case  does  not  say  so),  and  they  had  it  nego- 
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tiated  at  tlie  Bank  of  Favetteville.  This,  we  think,  is  shown 
from  tho  fact  that  the  note  was  made  to  TAVther,  endorsed  by 
him,  was  negotiated  at  the  bank,  and  plaintiffs  made  a  mort- 
gap;e  to  Luther  to  secure  him  as  such  endorser. 

The  plaintiffs  paid  the  interest  on  the  note  nntil  about 
1889  or  1800,  when  Luther,  as  mortgagee,  sold  the  land,  and 
the  defendant  bank  became  the  purchaser  at  the  price  of 
$1,500,  and  Luther  made  the  bank  a  deed  for  the  land  so  sold. 
And  since  said  sale  the  plaintiffs  have  paid  the  bank,  at  dif- 
ferent times,  something  over  $2,100,  according  to  their  alle- 
gations, which  they  say  was  paid  on  said  note,  under  an  ar- 
rangement with  the  hank,  or  Mr.  Williams,  its  President, 
thill  he  would  buy  the  land  and  hold  it  for  plaintiffs  until 
I  hey  could  pay  and  satisfy  the  note.  Wliile  the  defendant 
CM'(^  not  deny  the  payments,  it  all(*i>es  that  they  were  made  as 
rents  for  use  and  occupation  of  the  la'nd,  which  belonged  to 
rhe  defendant,  and  not  as  payments  on  the  note. 

The  ])ur])osp  of  this  action  is  to  have  the  defendant  de- 
flar(Ml  a  trustee,  and  for  an  account,  alleging  that  they  are 
fble,  rendy  and  willing  to  pay  the  defendant  any  balance  that 
mav  1k>  found  to  be  due  on  said  note. 

Tint  i^fter  the  defendant  had  answered  the  complaint  and 
dcTiied  that  plaintiffs  had  any  interest  in  said  land,  claiming 
that  it  biOonged  to  the  defendant,  and  that  the  plaintiffs  were 
its  tenants,  and  that  the  payments  they  had  made  were  rents 
-  -after  answering  and  setting  up  this  defence — when  the  case 
was  called  for  trial  it  interposed  a  demurrer  ore  femis,  that 
the  plainti'Ts  had  not  made  the  defendant  a  tender  of  what 
was  du?  on  the  note  before  bringing  suit;  whereupon,  the 
plaintiffs  i.sked  permission  of  the  Court  to  amend  the  com- 
plaint by  i  lleging  that  plaintiffs'  attorney,  before  the  action 
was  commenced,  went  to  see  the  defendant  for  the  purpose 
of  ascertaining  the  balance  due  on  the  note,  with  the  view  of 
a;  ranging  to  pay   the  same,  when  the  defendant  said    the 
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plaintiflFs  had  no  right  in  the  matter,  as  the  defendant  had 
bought  the  land  and  Avas  the  rightfnl  owner  thereof.  The 
Court  declined  to  allow  this  amendment,  upon  the  ground 
that  it  had  no  right  to  allow  it,  sustained  the  demurrer  and 
dismissed  the  action.  In  this  there  was  error.  The  Court 
had  the  right  to  allow  the  amendment,  as  it  made  no  change 
in  the  cause  of  action.  Woodhiin/  v.  Evans,  122  N.  C,  779 ; 
Knott  V.  Taylor,  96  X.  C,  553 ;  Rohinson  v.  HodgeSy  105  N. 
C,  10.  And  if  the  amendment  is  such  as  to  cause  surprise, 
it  is  cause  for  a  continuance  only.  Sams  v.  Price,  119  !N^. 
('.,  572.  Where  the  Court  can  see  that  the  opposing  party 
would  not  be  misled,  the  amendment  should  be  allowed.  Gar- 
rdt  r.  Trotter,  65  N.  C,  430. 

As  a  general  rule,  it  is  discretionary  with  the  Court  wheth- 
er it  will  allow  an  amendment  or  not,  and  when  allowed 
or  refused  as  a  matter  of  discretion,  such  action  of  the  Court 
is  not  reviewable  in  this  Court.  But  w^hen  the  refusal  is  put 
i:p<m  the  groiuid  of  a  want  of  power,  it  is  reviewable.  State 
:•.  FuUrr,  114  X.  C,  885;  Balk  v.  Harris,  130  N.  C,  381. 
Hut  it  i>  easy  to  see  that  tlie  amendment  in  this  case  would 
lu  *  have  taken  the  defendant  by  surprise,  as  it  had  answered 
the  complaint,  and  denied  the  truth  of  tlie  facts  alleged  there- 
in. The  defendant  must,  therefore,  have  come  to  Court  pre- 
pared to  try  the  case  upon  the  issue  raised  by  the  pleadings. 
And  the  Court  erred  in  holding  it  had  no  power  to  allow^  the 
aniendment. 

But  it  does  not  seem  to  us  that  this  is  such  an  action  as 
requires  a  tender.  The  object  of  the  action  is  to  have  the  de^ 
fendant  declared  a  trustee  for  plaintiffs  of  the  mortgaged 
land,  under  a  parol  agreement  with  the  defendant  that  it 
would  buy  and  hold  the  land  for  plaintiffs  until  they  could 
pay  the  note,  and  for  an  account.  But  if  there  was  anything 
in  the  point  raised  for  the  first  time  at  the  trial,  by  the  inter- 
position of  a  demurrer  ore  fenvs,  it  had  been  waived  by  the 
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defendant  by  its  answer  denying  the  rights  of  plaintiffs  as 
claimed  in  their  complaint.  Cotton  Mills  v.  Ahemaihy,  115 
N".  C,  402.  This  answer  had  been  filed  before  the  demurrer 
ore  tenus,  and  plainly  showed  that  if  plaintiffs  had  known  the 
amount  they  owed  the  defendant  on  the  note,  and  had  ten- 
dered it,  the  defendant  would  have  refused  to  accept  it,  as  the 
defendant  contends  that  it  is  the  absolute  owner  of  the  land, 
free  from  any  claim  of  plaintiffs  whatsoever. 

So  the  case  should  have  proceeded  to  trial  upon  the  issues 
made  by  the  pleadings. 

If  the  defendant  had  answered,  admitting  plaintiffs'  right 
to  the  land  upon  full  payment  of  the  note  and  interest,  there 
should  have  been  a  decree  for  the  plaintiffs  that  defendant 
eonvev  ujx)n  payment  of  the  note  and  interest,,  and  that  plain- 
tiffs j)ay  the  cost  of  action.  Cotton  Mills  v.  Ahemaihy,  supra. 
But  defendant  can  not  be  allowed  to  contest  the  plaintiffs' 
right  to  recover,  and  then  be  allowed  his  cost  upon  a  mere 
technicality.  The  object  of  The  Code  practice  is  to  avoid 
technicalities  as  much  as  possible,  and  to  try  cases  upon  their 
merits.     Allen  v.  Railroad,  120  N.  C,  548. 

There  is  error,  and  a  new  trial  is  awarded. 

Xew  Trial. 
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COLEMAN  V.  HOWELL. 
(Filed  October  14,  1902.) 

1.  INJUNCTION — Restraining    Order — Executors    and    Administra- 

tors. 

A  temporary  injunction  restraining  the  disposition  of  assets  in 
this  state  of  an  estate  administered  on  in  another  state,  in 
which  the  administrator  is  alleged  to  have  committed  a 
devastayit,  was  properly  continued  in  this  action  to  the 
hearing  of  the  cause. 

2.  JUDGMENTS — Impeachmenl — Executors    and    Administrators — 

Probate  Courts. 

A  Judgment  of  the  Georgia  probate  court,  discharging  an  admin- 
istrtor,  may  be  impeached  in  this  state  for  fraud  of  the 
administrator  practiced  on  the  court  and  the  heirs  at  law. 

« 

AcTiOK  by  Vina  Ann  Coleman  and  others  against  W.  G. 
Howell,  administrator  of  the  estate  of  M.  Q.  Coleman^  and 
others,  heard  by  Judge  W.  S.  O'B.  Bobinson,  at  April  Term, 
1902,  of  the  Superior  Court  of  Columbus  County.  From 
an  order  continuing  restraining  order  to  the  hearing,  the  de- 
fendants appealed. 

Z>.  /.  Lewis,  and  McLean  &  McLean,  for  the  plaintiffs. 
/.  D.  Shaw,  Shepherd  &  Shepherd,  and  Stephen  Mclntyre, 
for  the  defendants. 

Glark,  J.  This  is  an  appeal  from  an  injunction  to  the 
bearing,  restraining  the  widow  and  children  of  M.  Q.  Cole- 
man from  converting  to  their  own  use,  or  removing  from  the 
State,  the  assets  of  the  estate  of  D.  K.  Coleman,  which,  it  is 
aD^ed,  are  in  their  possession,  and  the  appointment  of  a  re- 
ceiver thereof.  It  appears  that  D.  K.  Coleman  died  domi- 
ciled in  Ware  County,  Georgia,  in  January,  1895,  leaving  as 
his  only  distributees  and  heirs  at  law  the  plaintiffs  and  de- 
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fendants,  or  those  under  whom  they  claim.     M.  Q.  Coleman 
was,  in  March,  1895,  appointed  administrator  in  Georgia, 
took  into  his  custody  the  estate,  which  the  plaintiffs  herein 
allege  was  worth  more  than  $100,000,  and  in  October,  1895, 
Jie  obtained  from  the  Ordinary  an  order  discharging  him  in 
iull  settlement.     M.   K.  Coleman  died  in  May,   1897,  and 
his  wife  administered  on  the  estate,  and  received  a  similar 
(u-der  of  discharge  in  June,  1900.     The  plaintiffs  allege  in 
full  detail,  and  duly  itemized  and  specified  many  and  sundry 
fraudulent  acts  of  said  M.  Q.  Coleman,  by  which  he  con- 
veiled  to  his  own  use  the  great  bulk  of  the  assets  of  I).  K. 
Coleman,  and  further  "that  on  7  October,  1895,  upon  the 
fraudulent  concealment  from  the  Court  of  Ordinary,  in»the 
county  of  Ware,  of  the  acts  hereinbefore  set  out,  without  any 
personal  service  upon  these  plaintiffs,  and  in  their  absence, 
and  without  any  of  them  being  represented  by  any  attorney, 
and  without  their  knowledge  of  the  fraudulent  representa- 
tions made  by  the  said  M.  Q.  Coleman  upon  his  application 
for  discharge,  or  of  the  fraudulent  practices  of  which  the  said 
M.  Q.  Coleman  had  been  guilty,  as  hereinbefore  set  out,  he 
was  granted  letters  of  dismissal  as  administrator  ujM>n  said 
estate  by  tlie  Court  of  Ordinary  of  the  county  of  Ware."  The 
plaintiffs  further  allege  that  the  false  and  fraudulent  repre- 
sentations by  which  said  M.  Q.  Coleman  procured  from  them 
nx'eipts  for  their  respective  shares  of  this  estate,  and  their 
ignorance  of  all  al)ove-recite(l  representations  and  acts  till 
a  short  time  before  instituting  this  action ;  that  the  defendant 
Penelope  Coleman  has  removed  with  her  children  to  this 
State,  and  they  have  brouglit  with  them  money,  goods  and 
effects  of  ^r.  Q.  Coleman — duly  itemized — making  a  total 
of  $65,089,  and  they  allege  that  ^'all  or  a  greater  part  of 
this  amount  came  from  the  estate  of  D.  K.  Coleman,  the  same 
being  the  proceeds  of  the  property,  goods  and  effects  belong- 
ing to  the  estate  of  D.  K.  Coleman,  fraudulently  converted 
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W  his  administrator  aforesaid";  and  it  is  further  alleged 
that  the  defendants  are  converting  said  property  to  their  own 
use,  and  threatening  to  remove  the  same  from  the  State,  and 
^'unless  restrained  from  doing  so  will  conceal  and  dispose  of 
all  the  residue  in  their  hands,  so  as  to  prevent  any  recovery 
of  any  part  thereof  by  the  plaintiffs  in  this  action."  The 
allegations  are  full  and  specific,  and  are  sustained  by  affi- 
davits and  denied  by  counter-affidavits. 

It  is  clearly  a  case  where  the  restraining  order  should  be 
continued  till  the  hearing,  when  the  truth  of  the  disputed 
matters  of  facts  may  be  legally  and  properly  determined, 
unless  the  defendants  are  protected  from  investigation  by 
the  order  of  the  Ordinary  in  Georgia  discharging  M.  Q. 
Coleman  from  responsibility,  and  that  is  the  only  point  be- 
fore us.  The  order  discharging  the  administratrix  of  M.  Q. 
Coleman  cuts  no  figure,  for  there  is  no  allegation  that  she  did 
not  administer  honestly,  and  if  the  assets  which  came  to  her 
hands  were  really  the  property  of  D.  K.  Coleman,  fraudu- 
lently and  wrongfully  converted  by  M.  Q.  Coleman,  the  plain- 
tiffs will  not  be  estopped  by  any  administration  thereupon  by 
his  widow. 

As  to  the  dig;charge  of  the  Ordinarj'^  in  Georgia  of  M.  Q. 
Coleman,  the  defendants  rely  upon  the  provision  in  the  Con- 
stitution of  the  United  States,  Art.  IV,  Sec.  1,  ^That  full 
faith  and  credit  shall  be  given  in  each  State  to  the  *  *  * 
judicial  proceedings  of  every  other  State."  It  is  well  settled 
that,  subject  only  to  the  inquiry  as  to  the  jurisdiction  of  the 
Court  rendering  the  judgment  and  im]wachment  for  fraud 
(Simmons  v.  Said,  138  IT.  S.,  439 ;  Cole  v.  Cimninf/ham,  133 
IT.  S.,  107),  full  faith  and  credit  should  l>e  given  in  every 
other  State  to  a  judgment  rendered  in  another  State.  2 
Black  Judgments,  Sec.  859.  As  to  impeachment  for  fraud, 
Fuller,  C.  J.,  in  Cole  v.  Cunningham,  133  U.  S.,  at  i)age  113, 
quotes  with  approval  from  Dohson  v.  Pcarcr,  12  N.  Y.,  156, 
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62  Am.  Dec.,  152,  as  follows:  "The  Court  of  Appeals  held 
that  while  a  judgment,  rendered  by  a  court  of  competent 
jurisdiction,  could  not  be  impeached  collaterally  for  error 
or  irregularity,  yet  it  could  be  attacked  for  want  of  jurisdic- 
tion, or  for  fraud  or  imposition."  This  ruling  was  made  in 
New  York  sustaining  a  judgment  rendered  in  Connecticut, 
which  had  set  aside  a  judgment  in  New  York  because  pro- 
cured by  fraud.  But  apart  from  that,  we  must  consider  the 
nature  of  an  order  by  the  Ordinary  in  Georgia  discharging 
an  administrator,  for  we  are  not  called  upon  to  give  it 
greater  authority  here  than  it  has  at  home.  Pearce  v.  Olney, 
20  Conn.,  544;  Engel  v.  Scheurmann,  40  Ga.,  206;  2  Am. 
Rep.,  573 ;  Cage  v.  Casddy,  23  How.,  109,  cited  by  Fuller, 
C.  J.,  in  113  U.  S.,  at  page  113.  It  is  not  held  there  to  be  a 
judgment  in  the  full  and  complete  sense  of  that  term,  and  its 
nature  is  clearly  stated  by  the  following  opinion  of  Simmons, 
C.  J.,  in  Pass  v.  Pass,  98  Ga.,  at  page  794 :  "Whether  a  judg- 
ment can  be  attacked  collaterally  by  a  party  thereto  as  void 
because  of  fraud  in  its  procurement,  is  a  question  upon  whidi 
courts  have  differed  (citing  authorities).  As  to  a  judgment 
discharging  an  administrator,  however,  the  question  is  settled 
in  this  State  by  our  Code,  which  declares,  ^A  discharge  ob- 
tained by  the  administrator  by  means  of  any  fraud  practiced 
on  the  heirs  or  Ordinary,  is  void,  and  may  be  set  aside  on 
motion  and  proof  of  the  fraud'  (Sec.  2608)  ;  and  'a  judgment 
that  is  void  may  be  attacked  in  any  court,  and  by  amjbody' 
(Sec.  3828).  ^The  judgment  of  a  court  having  no  jurisdic- 
tion of  the  person  and  subject-matter,  or  void  for  any  other 
cause,  is  a  mere  nullity,  and  may  be  so  held  in  any  court 
when  it  becomes  material  to  the  interest  of  the  parties  to 
consider  it'  (Sec.  3594)."  Such  being  the  provisions  of  the 
statute  in  the  State  where  the  order  was  made,  such  must  be 
its  effect,  no  greater,  no  less,  here. 

If  the  allegation  of  fraud  practiced  is  proved,  such  order 
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is  "void,  and  can  be  attacked  in  any  court  and  by  anybody ; 
it  is  a  mere  nullity,  and  may  be  so  held  in  any  court."  It 
may  be  noted  here  that  the  above  sections  are  quoted  by  Chief 
Justice  Simmons  as  numbered  in  the  Georgia  Code  of  1882, 
sections  2608,  3828  and  3594.  These  sections  are  retained, 
without  alteration,  in  the  Georgia  Code  of  1895,  except  that 
these  sections  are  numbered  respectively  3511,  5373  and 
5369. 

The  defendants  contend,  however,  that  the  validity  of  this 
very  order  was  questioned  and  sustained  in  Coleman  v.  Cole- 
man,  113  Ga.,  150,  but  an  examination  shows  that  the  case 
did  not  go  off  on  the  merits,  but  the  injunction  was  denied 
for  insufficiency  of  the  complaint  in  respects  which  are  fully 
cured  in  this  proceeding. 

The  parties  and  the  property  having  been  removed  from 
Georgia,  there  is  no  opportunity  to  get  jurisdiction  to  move 
to  set  aside  the  judgment  in  that  State.  Jurisdiction  can 
be  had  of  both  the  property  and  person  here,  and  under  the 
Geoni^ia  statute,  if  the  allegations  of  the  complaint  are  estab- 
lished, the  so-called  judgment  in  that  State  is  a  mere  nullity, 
and  can  be  so  treated  in  any  court.  It  can  not  have  greater 
sanctity  and  force  here  than  in  the  State  where  rendered. 

If  the  allegations  are  not  established,  judgment  will  go 
a^inst  the  plaintiffs,  and  the  restraining  order  and  receiver 
will  be  discharged.  If  the  allegations  are  established  on  the 
trial,  the  fund  may  be  paid  over  to  an  administrator  of  D.  K. 
Coleman,  who  can  be  appointed  in  this  State  when  assets  of 
his  are  found  here  (More/field  v.  Harris,  126  N.  C,  626),  or 
it  may  be  that  to  save  multiplicity  of  actions  the  Court  may 
go  on  and  distribute,  through  the  receiver,  the  fund  to  the 
parties  according  to  their  several  interests,  but  as  to  this 
matter  we  need  express  no  opinion  now. 

In -continuing  the  restraining  order  and  receiver  to  the 
hearing  there  waa 

No  Error. 
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BRINKLEY  v.  SMITH. 
(Filed  October  14,  1902.) 

1    DEEDS— Pro&a^e. 

The  probate  of  the  deed  offered  in  evidence  in  this  cause  is 
defective. 

2.  DEEDS — Probate — Certificate  of  Probate — Clerks. 

The  certificate  of  a  clerk  of  the  superior  court  does  not  validate  a 
probate  essentially  defective. 

3.  ADVERSE  POSSESSION— TitZe. 

An  instruction  that  the  adverse  possession  of  land  for  more  than 
thirty  years,  gives  title,  notwithstanding  the  possession  has 
been  at  intervals  interrupted,  and  that  the  occupancy  of  the 
claimants  was  not  connected,  is  erroneous. 

Action  by  B.  W.  Brinkley  against  Henry  Smith,  heard 
by  Judge  Thos.  A.  McNeill  and  a  jury,  at  May  (Special) 
Term,  1901,  of  the  Superior  Court  of  Columbus  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

C.  (7.  cf  //.  L.  Lyon,  for  the  plaintiff. 
J.  B.  Schulken,  for  the  defendant. 

Douglas,  J.  This  was  a  special  proceeding  commenced 
before  the  Clerk  for  the  partition  of  the  land  described  in  the 
complaint.  The  defendant  pleaded  sole  seizin,  and  the  case 
was  transferred  to  the  Superior  Court  in  term  for  trial  of 
the  issues  raised  in  the  pleadings.  It  was  heard  on  appeal 
at  the  last  term  of  this  Court,  but  the  record  was  in  such  con- 
dition that  we  thought  it  necessary  to  refer  it  to  the  Clerk  for 
correction.     130  K  C,  224. 

There  are  only  two  exceptions  which  we  deem  it  necessary 
to  discuss,  as  they  result  in  a  new  trial,  where  the  other  ex- 
ceptions may  not  arise. 
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The  plaintiflE  introduced  a  deed  from  Jolm  Daniel  to  A.  T. 
Clark,  to  which  the  defendant  excepted  on  the  grounds  that 
it  had  not  been  executed  by  said  Daniel,  and  had  not  been 
properly  probated.  Upon  said  deed  appear  the  following 
statements : 

"Signed,  sealed  and  delivered  in  the  presence  of  J.  M. 
Miller  and  J.  D.  Robinson,  J.  P/^ 

"State  of  Georgia — ^Wayne  County.  Personally  appeared 
before  me,  Hansell  Rappell,  Clerk  Superior  Court  in  and 
for  said  county,  J.  D.  Robinson,  who,  on  oath,  says  that  he 
saw  John  Daniel  sign  a  land  deed  on  the  21st  day  of  October, 
1897,  and  that  he  also  signed  the  deed  oflBcially  as  a  Justice 
of  the  Peace  in  and  for  1519  District  G.  M.  of  said  county, 
and  also  saw  J.  M.  Miller  sign  the  same  as  a  witness.  Sworn 
to  before  me  this  22d  day  of  November,  1897. 

"J.  D.  Robinson,  J.  P. 
"Hanseli.  Rappell, 
''Clerh  8.  C.  W.  G." 

"Xorth  Carolina — Columbus  County. 

"The  forgoing  certificate  and  seal  of  office  of  Hansell  Rap- 
pell, Clerk  Superior  Court  of  Wayne  County,  State  of  Geor- 
gia, is  adjudged  to  be  sufficient.  Let  the  deed  and  certificate 
be  registered,  this  January  19,  1898. 

"A.  M.  McNeill, 
Deputy  Cleric  Superior  Court." 

This  probate  is  singularly  defective.  Robinson,  who  seems 
to  be  swearing  in  his  official  capacity,  does  not  prove  the  sig- 
nature of  the  grantor  to  the  deed  in  question,  nor  even  his 
own  attesting  signature.  He  simply  says  that  'Tie  saw  John 
Daniel  sign  a  land  deed,"  and  that  he  and  Miller  signed  the 
same  deed.  The  only  construction  we  can  put  upon  this  lan- 
guage is  that  he  and  Miller  signed  the  same  deed  that  he  saw 
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Daniel  sign,  but  he  doea  not  pretend  to  identify  that  deed, 
or  the  signatures  thereon,  as  the  deed  then  offered  for  probate. 
In  other  words,  he  does  not  prove  the  execution  of  this  partic- 
ular deed,  which  was  the  essential  fact  to  be  proved.  There- 
fore, we  think  that  tliis  deed,  in  its  present  condition,  was 
not  competent  evidence,  and  should  have  been  excluded  upon 
objection  by  the  defendant.  The  certificate  of  the  Clerk  of 
the  Superior  Court  of  Columbus  County  merely  permitted  its 
registration,  and  could  not  have  the  effect  of  validating  a  pro- 
bate essentially  defective  upon  its  face. 

There  is  an  exception  to  the  charge  that  we  think  must  be 
sustained.     His  Honor  charged  that  if  the  jury  found  from 
the  evidence  that  certain  persons  with  whom  the  plaintiff's 
title  was  supposed  to  have  some  connection,  had  been  in  ad- 
verse possession  of  the  premises  for  more  than  thirty  years, 
it  was  their  "duty  to  answer  the  issue  ^Yes,'  notwithstanding 
the  possession  has  been  at  intervals  interrupted,  and  that  the 
occupancy  of  the  claimants  was  not  connected."     This  state 
of  facts  would  have  been  sufficient  to  take  the  title  out  of  the 
State,  but  not  of  itself  to  put  it  into  the  plaintiff.     Walden 
V.  Ray,  121  K  C,  237 ;  Everett  v.  Newton,  118  N.  C,  919. 
Twenty  years'  adverse  possession  of  land  by  himself,  or  those 
under  whom  he  claims,  will  give  title  in  fee  to  the  possessor 
as  against  all  persons  not  under  disability;  but  such  posses- 
sion iTinst  not  only  he  adverse,  but  must  also  he  open,  notori- 
ous and   oontinnous,   under  known  and  visible  boundaries. 
The  reason  of  this  is  clear.     Such  statutes  of  limitation, 
originally  statutes  of  presumption,   are  founded  upon    tlie 
legal  presumption  of  a  grant  or  release.     The  law  preairmes 
that  the  party  holding  the  legal  title,  knowing  his  land  is  ii* 
the  actual  possession  of  one  who  claims  it  as  his  own,  and 
having  a  right  of  action  for  its  recovery,  admits  the  la'wful 
claim  of  the  possessor  if  he  permits  him  to  remain  in  opesk 
and  undisturbed  possession  for  so  long  a  time. 
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If  the  poesession  is  not  so  open  and  adverse  as  to  reasonably 
pot  the  legal  owner  upon  notice,  either  actual  or  constructive, 
he  can  not  be  expected  to  sue  on  a  cause  of  action  of  which 
he  is  ignorant.  On  the  other  hand,  if  the  possessor  abandons 
the  property,  its  constructive  possession  at  once  reverts  to  the 
holder  of  the  legal  title.  A  conveyance  of  the  property  being 
an  assertion  of  ownership,  is  not  considered  as  an  abandon- 
ment 

As  is  said  in  Angell  on  Limitations,  Sec.  390,  quoted  with 
approval  in  Mailoy  v.  Bruden,  86  IS".  C,  251,  "The  principle 
upon  which  the  statute  of  limitations  is  predicated,  is  not  that 
the  party  in  whose  favor  it  is  invoked  has  set  up  an  adverse 
dtim  for  the  period  specified  in  the  statute,  but  that  such  ad- 
verse claim  is  accompanied  by  such  invasion  of  the  rights  of 
another  as  to  ^ve  him  a  cause  of  action  which,  having  failed 
to  prosecute  within  the  limited  time,  he  is  presumed  to  have 
snrrendered.^' 

The  other  exceptions  are  not  necessary  for  the  determina- 
tion of  this  appeal,  and  may  not  arise  again. 

New  Trial. 


JONES  T.  WILMINGTON  AND  WELDON  RAILROAD  COMPANY. 

(Filed  October  14,  1902.) 

1  FORMER  ADJUDICATION— i4ppea?—i2e/iearin(7. 

Where  a  matter  of  law  has  been  decdded  by  the  supreme  court  It 
can  be  reviewed  only  on  a  rehearing,  and  can  not  be  again 
questioned  in  the  same  case  on  a  subsequent  appeal. 

2.  PROBABLE  CAUSE — Malicious  Prosecution — Preliminary  Examx- 
nation — Waiver. 

The  voluntary  waiving  of  a  preliminary  examination  before  a 
committing  magistrate  is  prima  facie  evidence  of  probable 
cause,  which  may,  however,  be  rebutted. 
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Action  by  W.  W.  Jones  against  the  Wilmington  and  Wel- 
don  Railroad  Company,  heard  by  Judge  Frederick  Moore  and 
a  jnry,  at  March  Term,  1901,  of  the  Superior  Court  of  Cum- 
BESLAND  County.  From  a  judgment  for  the  defendant,  the 
plaintiff  appealed. 

N.  A,  Sinclair,  for  the  plaintiff. 
Geo.  M.  Rose,  for  the  defendant 

Douglas,  J.  The  essential  facts  are  thus  stated  in  the 
report  of  this  case  in  125  N.  C,  227,  when  it  was  before  us 
for  the  first  time:  "The  plaintiff,  William  Wright  Jones, 
was  arrested  upon  a  State  warrant  sworn  out  by  a  detective 
of  the  defendant,  upon  a  charge  of  breaking  the  insulators 
and  rocking  the  railroad  train  of  the  defendant  The  plain- 
tiff was  arrested  by  a  constable  at  his  home  near  Dimn,  was 
handcuffed  in  presence  of  his  mother  and  family,  bail  offered 
and  refused,  and  was  taken  to  Fayetteville  and  lodged  in 
jail.  The  next  day  he  was  admitted  to  bail  by  the  Justice, 
and  waived  a  preliminary  examination,  the  State  not  being 
ready,  and  was  boimd  over  to  Court.  The  grand  jury  failed 
to  find  a  true  bill,  the  plaintiff  was  discharged  and  prosecution 
ended.  The  plaintiff  testified  that  he  was  not  guilty  of  the 
charge  imputed  to  him.  Henry  Smith,  upon  whose  informa- 
tion the  detective  testified  he  had  acted  in  swearing  out  the 
warrant,  was  sworn,  and  testified  that  he  gave  the  detective 
no  such  information,  and  had  never  seen  the  plaintiff  break 
the  insulators  or  rock  the  train." 

When  this  case  was  first  heard,  the  point  being  directly 
before  us,  this  Court  held,  in  125  N.  C,  227,  third  syllabus, 
that  "The  voluntary  waiving  of  the  preliminary  examination 
before  the  Justice  of  the  Peace  is  prima  fade  evidence  of 
probable  cause."  Again,  on  page  232,  the  Court  assigns  as 
error  that  "His  Honor  refused  to  instruct  unqualifiedly  the 
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jury,  at  the  defendant's  request,  that  the  waiving  of  the  pre- 
liminary examination  before  the  Justice  of  the  Peace  was 
prima  facie  evidence  of  probable  cause."  From  this  there 
was  no  dissent,  and  by  the  unanimous  opinion  of  this  Court 
it  became  res  judicata,  the  law  of  the  case.  It  is  well  settled 
that  when  a  matter  of  law  has  been  once  decided  by  this 
Court,  it  can  bo  reviewed  only  on  a  rehearing,  and  can  not 
be  again  questioned  in  the  same  case  upon  any  subsequent 
appeal.  Pretzf elder  v.  Ins.  Co.,  123  K  C,  164,  44  L.  R.  A., 
424:  Ifpvdfjn  v.  R.  Co.,  127  K  C,  110;  Shoaf  v  Frost,  127 
N.  C,  306 ;  Wright  v.  Railroad,  128  K  C,  77 ;  Kramer  v. 
Railroad,  128  N.  C,  269 ;  Setzer  v.  Setzer,  129  K  C,  296. 

In  Pretzf  elder  v.  Ins.  Co.,  supra,  this  Court  uses  the  fol- 
lowing words  on  page  167 :  "The  proposition  to  rehear  a  case 
by  raising  the  same  points  upon  a  second  appeal  can  not  be  en- 
tertained." 

In  Illinois  v.  Railroad,  184  U.  S.,  77,  93,  the  Supreme 
Court  of  the  United  States,  in  apparently  its  latest  utterance 
npon  the  subject,  says:  "Every  matter  embraced  by  the 
original  decree  of  the  Circuit  Court,  and  not  left  open  by  the 
decree  (if  this  Court,  was  conclusively  determined,  as  be- 
tween the  parties,  by  our  former  decree,  and  is  not  subject 
to  r«*-examination  upon  this  appeal."  It  then  proceeds  to 
quote  with  approval  as  follows:  "In  Roberts  v.  Cooper,  20 
How.,  467,  481,  the  Court  said:  'On  the  last  trial,  the  Cir- 
cuit Court  was  requested  to  give  instructions  to  the  jury  con- 
trary to  the  principles  established  by  this  Court  on  the  first 
trial,  and  nearly  all  the  exceptions  now  urged  are  founded 
on  such  refusal.  But  we  can  not  be  compelled  on  a  second 
writ  of  error  in  the  same  case  to  review  our  own  decision  on 
the  first.     It  has  been  settled  bv  the  decision  of  this  Court 

ft 

that,  after  a  ease  has  been  brought  here  and  decided,  and  a 
mandate  i.ssued  to  the  Court  below,  if  a  second  writ  of  error 
is  gned  out,  it  brings  up  for  revision  nothing  but  the  proceed- 
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ings  subsequent  to  the  mandate.  None  of  the  questionB 
which  were  before  the  Court  on  the  first  writ  of  error  can  be 
reheard  or  examined  upon  the  second.  To  allow  a  second 
writ  of  error  or  appeal  to  a  court  of  last  resort  on  the  same 
questions  which  were  open  to  dispute  on  the  fijrst  would  lead 
to  endless  litigation.  In  Chancery,  a  bill  of  review  is  some- 
times allowed  on  petition  to  the  Court;  but  there  would  be 
no  end  to  a  suit  if  every  obstinate  litigant  could,  by  repeated 
appeals,  compel  a  court  to  listen  to  criticisms  on  their 
opinions,  or  speculate  on  chances  from  changes  in  ittJ 
members.  *  *  *  ^q  can  now  notice,  therefore,  only 
errors  as  are  alleged  to  have  occurred  in  the  decisions  of 
questions  which  were  peculiar  to  the  second  trial.'  To  the 
same  effect  are  numerous  cases,  some  of  which  are  cited  in 
the  margin."  We  have  quoted  at  length  from  that  opinion 
because  it  seems  to  be  the  latest  decision  of  that  Court  upon 
the  subje<?t. 

When  this  case  was  again  before  us  (127  N.  C,  188),  the 
appeal  was  dismissed  as  being  premature.  Therefore,  there 
was  nothing  before  us  to  decide.  It  is  true,  the  Court,  inad- 
vertent to  the  scope  of  its  former  decision,  proceeded  to  state 
wliat  it  had  then  intended  to  "intimate,"  but  such  intima- 
tion was  neither  intended  to  have,  nor  could  have,  the  effect 
of  reversing  a  material  point  decided  upon  the  former  appeal. 

While  this  pfvint  is  settled  as  to  this  case,  it  seems  proper 
that  wo  should  more  fnlly  express  our  views,  on  account  of 
the  importance  of  the  question,  and  the  long  and  careful  con- 
sideration we  have  given  it  on  this  appeal.  We  do  not  find 
any  case  in  our  Reports  directly  in  point;  but,  from  analogy 
to  our  own  doci^^ions  and  direct  authorities  from  other 
States,  wo  are  clearly  of  the  opinion  that  the  voluntary  waiv- 
ing of  a  yireliminary  examination  before  a  committing  ma^ 
istrato  is  jrrimo  facie  evidence  of  probable  cause,  which  may, 
however,  be  rebutted  by  any  other  competent  evidence. 
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other  words,  we  do  not  see  why  the  mere  waiver  of  examina- 
tion should  have  any  greater  effect  than  a  finding  by  the 
magistrate  that  there  was  probable  canse  upon  an  examination 
of  the  testimony. 

From  the  earliest  times  this  Court  has  held  that  (quoting 
from  the  syllabus  in  Johnston  v.  Martin,  7  N.  C,  248)  :  "In 
an  action  for  a  malicious  prosecution,  the  dismissal  of  a 
State's  warrant  by  the  magistrate  who  tried  it,  is  prima  facie 
evidence  of  the  want  of  probable  cause,  and  throws  upon  the 
prosecution  the  burthen  of  proving  that  there  was  probable 
cause."  BostieJc  v,  Rutherford,  11  N.  C,  83 ;  Johnson  v. 
Chambers,  32  N.  C,  287;  Smith  v.  B.  and  L.  Asso.,  116  N. 
C,  73. 

In  Griffis  V.  Sellars,  19  N.  C,  492,  31  Am.  Dec.,  422,  this 
Court,  speaking  through  Chief  Justice  Ruffin,  says:  "It  is 
settled  in  this  State  that  a  discharge  by  the  examining  magis- 
trate imports  that  the  accusation  was  groundless.  If  the 
magistrate  commit,  of  if  the  grand  jury  find  a  bill,  it  has 
never  been  doubted  that,  in  law,  that  is  evidence  of  probable 
canse,  and  calls  for  an  answer  from  the  plaintiff  as  to  the 
particular  circumstances;  which  imposes  it  on  the  plaintiff 
to  go  into  the  circumsances  in  the  first  instance.  It  is  true, 
that  in  these  cases  the  evidence  is  deemed  prima  facie  only. 
*  *  *  After  conviction,  however,  the  evidence  rises  in  de- 
gree, and  is  conclusive."  That  was  an  action  on  the  case  for 
Dialicious  prosecution  where  the  plaintiff  had  been  convicted 
in  the  Superior  Court,  but  obtained  a  new  trial  on  appeal. 
It  was  held  that  his  conviction  was  conclusive  evidence  of 
probable  cause,  but  nowhere  do  we  find  in  this  State  that 
anvthinnr  lesp  than  conviction  is  conclusive. 

In  other  jurisdictions  we  can  find  but  one  case  tending 
to  sustain  the  contention  of  the  defendant  that  the  waiver  of 
examination  is  conclusive.  That  single  case  is  Van  Sickel 
T.  Bro^im.  68  Mo.,    627,  an  ill-considered  opinion  that  will 
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not  hear  analysis.     The  following  extract  from  page  686 
will  show  how  utterly  unreliable  it  is:  "In   the  case  of 
Brandt  v,  Higgins,  Judge  Napton,  speaking  for  the  Court, 
said :  'The  magistrate  and  the  grand  jury  have  the  very  ques- 
tion of  probable  cause  to  try ;  the  evidence  on  the  side  of  the 
prosecution  alone  is  examined,  and  the  proceeding  is  entirely 
ex  parte.     Under  such  circumstances,  the  refusal  of  the  ex- 
amining tribunal  to  hold  the  accused  over  to  trial,  must  nec- 
essarily be  very  persuasive  evidence  that  the  prosecution  is 
groimdless.'     On  the  other  hand,  it  has  been  held  that  a 
commitment  of  the  plaintiff  is  prima  facie  evidence  of  proba- 
ble cause  (citing  cases).     If  the  finding  of  the  magistrate 
on  the  facts  proved  before  him  makes  a  prima  facie  case, 
afurely   waiving   an   examination    and   voluntarily   entering 
into  recognizance  amount  to  a  confession  by  the  accused  that 
there   is  probable  cause.     Vide  State   v.   Raihy,   35   Mo., 
168."     Tliis  is  a  clear  non  sequitur^  but  let  us  examine  the 
only  ease  cited  as  authority  for  such  a  conclusion.     What 
the  Court  really  docs  say  in  Railey's  case  is  as  follows,  on 
page  172:     "The  justice's  docket,  though  not  showing   an. 
adjudication  by  the  justice,  shows  an  actual  admission  of  the 
defendant  that  the  crime  had  been  committed,  and  not  merely 
that  there  was  probable  cause  to  believe  him  guilty  of  it,  but 
a  direct  and  unequivocal  adm^i^sion  of  his  guilt/'     We  have 
underscored  the  words  to  show  the  force  and  extent  of  the 
miscitation.     Of  course  if  the  plaintiff  Jones  had  "unequivo- 
cally admitted  his  guilt/'  such  an  admission  of  guilt  would 
have  included  an  admission  of  probable  cause. 

Against  this  single  opinion,  evidently  written  curretvte 
calamo,  we  have  several  well  considered  cases.  The  rule  is 
thus  laid  down  in  19  Am.  &  Eng.  Enc.  (2nd  Ed.),  664: 
"The  waiver  of  preliminary  examination  by  a  party  chafed 
with  crime  has  been  held  to  raise  a  prima  facie  presumption, 
of  probable  cause  for  the  prosecution."     In  Schoorwver  v. 
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Myers,  28  111.,  308,  the  Court  says,  on  pag^  312:  "The 
first  question  of  law  which  is  presented  arises  upon  the  fact 
that  when  the  plaintiff  was  brought  before  the  magistrate 
upon  the  prosecution,  for  the  institution  of  which  this  action 
was  brought,  he  waived  an  examination  and  voluntarily  gave 
bail  for  his  appearance  at  the  Circuit  Court.  This,  it  is 
insisted,  was  an  admission  at  least  of  such  a  probability  of 
guilt  as  to  preclude  him  from  ever  after  saying  that  the 
prosecution  was  maliciously  instituted.  We  do  not  think  so. 
Such  a  course  may  often  be  judiciously  advised,  when  the 
party  is  not  only  innocent  in  fact,  but  known  to  be  so  by  the 
prosecutor.  At  least,  this  course  should  have  no  more  in- 
fluence than  would  the  finding  of  the  magistrate  upon  a  hear- 
ing of  the  evidence,  that  there  was  probable  cause,  and  bind- 
ing the  party  over  for  his  appearance,  or  committing  him.^' 

In  Iless  V.  Banking  Co.,  31  Oregon,  503,  the  Court  says, 
on  page  505:  "In  other  words,  the  waiver  of  an  examina- 
tion is  tantamount  in  law  to  a  finding  by  the  magistrate  that 
there  is  sufficient  cause  to  believe  the  defendant  guilty,  and 
the  authorities  are  substantially  agreed  that  such  a  finding 
is  not  conclusive,  but  only  prima  fade  evidence  of  probable 
cause,  which  may  he  overcome  by  competent  evidence  on  the 
trial,  and  that  an  allegation  in  the  complaint  of  a  want  of 
probable  cause  is  a  sufiicient  averment  for  the  admission  of 
such  proof.  Railway  Co,  v.  Hendricks,  13  Ind.  App.,  10, 
and  authorities  there  cited." 

In  Brady  v.  Stiliner,  40  West  Va.,  289,  it  is  said  that  "the 
waiver  of  a  preliminary  examination  by  a  person  charged 
with  crime  is  prima  facie  evidence  of  probable  cause."  In 
that  case  Holt,  president,  dissents  in  a  forceful  and  elaborate 
opinion,  maintaining  that  the  waiver  of  a  preliminary  ex- 
amination, being  merely  the  exercise  of  a  lawful  right,  is 
not  even  prima  facie  evidence  of  probable  cause. 

The  following  citations  will  show  that  our  decisioni    in 
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this  case  is  not  an  extreme  view  of  the  law,  as  other  juris^ 
dictions  have  gone  beyond  it.  In  Barber  v,  Scott,  92  Iowa, 
52,  it  is  held  that  "a  conviction  of  plaintiif,  though  obtained 
without  fraud  and  \^dthoTit  false  testimony  on  the  part  of 
prosecutor,  is  Twt  conclusive  of  probable  cause  for  the  prose- 
•cution  complained  of,  but  such  conviction  establishes  probable 
cause,  unless  overcoma"  In  Miller  v.  Railway  Co,,  41  Eed. 
Eep.,  898,  it  was  held  that  where,  on  examination,  the  justice 
commits,  and  the  grand  jury  fail  to  find  an  indictment,  the 
action  of  one  merely  offsets,  neutralizes  or  destroys  the 
other,  so  as  to  render  both  or  either  of  them  valueless  to  es- 
tablish a  prima  facie  case  cither  for  or  against  the  plaintiff, 
thus  leaving  the  want  of  probable  cause  to  be  established  by 
other  testimony. 

For  the  reasons  aV)ove  stated,  we  adhere  to  our  decision  that 
the  waiver  by  the  plaintiff  of  a  preliminary  examination  is 
only  irri/ma  facie  evidence  of  probable  cause,  which  may  be 
rebutted  by  other  competent  testimony. 

Error. 


HOUSE  V.  HOUSE. 
(Filed  October  14,  1902.) 

DIVORCE— A{fM«en/—T7ie  Code,  Sec.  12H6— Recrimination. 

Adultery  by  the  husband  on  but  two  occasions  is  not  ground  for 
divorce  by  wife,  and  hence  does  not  constitute  the  defense  of 
recrimination,  preventing  his  obtaining  a  divorce  from  tlie 
wife  on  proof  of  adultery. 

Action  by  W.  M.  House  against  Minnie  House,  heard 
by  Jud^e  Francis  D.  Winston  and  a  jury,  at  July  (Special) 
Term,  1902,  of  the  Superior  Court  of  Wake  County.  From 
a  judffmont  for  the  dofoudaut,  the  plaintiff  appealed. 
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Busbee  &  Bushee,  for  the  plaintiff. 

J.  W.  Hinsdale,  Jr.,  and  W.  B.  Jones,  for  the  defendant. 

OulsKj  J.  This  is  an  action  by  the  husband  against  the 
wife  for  divorce.  The  jury  found  on  the  issues  duly  sub- 
mitted that  the  parties  were  married ;  that  the  plaintiff  had 
been  a  continuous  reaident  of  the  State  for  two  years  next 
preceding  the  filing  the  complaint;  that  the  defendant  had 
committed  the  adulteries  alleged  in  the  complaint,  and  that 
the  plaintiff  had  not,  with  knowledge  thereof,  condoned  such 
adulteries.  And  to  a  further  issue:  "5.  Has  William 
House  committed  adultery,  as  alleged  in  the  amendment  to 
the  answer  ?"  The  jury  responded,  "Yes,  only  two  acts  and 
no  more.*'  Thereupon  his  Honor  refused  to  sign  judgment 
in  favor  of  plaintiff,  and  dismissed  the  action.  Plaintiff  ex- 
cepted and  appealed. 

The  compJaint  averred  that  the  defendant  had  separated 
from  the  plaintiff  in  July,  1901,  four  years  after  marriage, 
and  had  not  lived  with  him  since,  and  had  committed  adulter- 
ies with  divers  parties,  naming  two,  and  averring  that  the 
others  were  unknown  to  the  plaintiff.  The  answer  denied 
•?iich  allegation  of  the  complaint,  except  those  of  marriage  and 
residence  for  the  statutory  period.  The  amended  answer  al- 
leged adultery  by  plaintiff  with  sundry  parties,  naming  two 
of  them,  and  sexual  intercourse  by  her  with  plaintiff  since 
Julv,  1901. 

!By  our  statute  (The  Codie,  Sec.  1285  (2)  ),  it  is  ground  for 
divorce  "If  the  wife  shall  commit  adultery.'*  But  such  con- 
duct is  not  fiTound  for  divorce  against  the  husband,  who  comes 
under  Section  1285  (1),  "If  either  party  shall  separate  from 
the  other  and  live  in  adultery."  The  Legislature  has  made 
the  distinction  for  reasons  satisfactory  to  them,  and  the 
Oaurts  must  administer  the  law  as  it  is  written. 

So  the  single  question  presented  is,  whether  the  husband 
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who  has  established  his  legal  grounds  for  divorce  by  the  ver- 
dict of  a  jury  can  be  defeated  thereof  by  matter  in  recrimina- 
tion, which  would  not  have  entitled  the  wife  to  have  brougjit 
an  action  for  divorce  against  him.  "The  general  principle 
which  governs  in  a  case  where  one  party  recriminates  is,  thai 
the  recrimination  must  allege  a  cause  which  the  law  declares 
sufficient  for  divorce.^'  Tiffany  Dom.  Rel.,  Sec.  108,  pages 
203,  204;  Morriso7i  v.  Morrison,  142  Mass.,  361;  56  Am. 
Rep.,  688,  and  cases  there  cited.  The  contrary  doctrine  ie 
held  in  Astley  v.  Astley^  3  Eng.  Ecc.  Rep.,  303,  but  the  En- 
glish Ecclesiastical  law  of  divorce  has  not  been  followed  in 
this  country.  In  Home  v.  Home,  72  N.  C,  530,  habitual 
adultery,  night  after  night,  by  the  husband,  was  shown  by  the 
evidence  and  established  by  the  verdict,  and  the  same  wbs 
true  in  Haines  v.  Haines,  62  Tex.,  216.  Here  the  two  acta 
of  adultery  found  by  the  verdict  were  committed  by  the  hniBr 
band  after  his  wife  abandoned  him,  and  are  not  ground  of 
defense,  or  recrimination  for  her.  Setzer  v.  Setzer^  128 
N.  C,  at  page  172 ;  83  Am.  St  Rep.,  66 ;  Foy  v.  Foy,  86 
N.  O.,  90 ;  Whittington  v,  WhUtington,  19  K  C,  64. 

In  Tew  V.  Tew,  80  N.  0.,  316 ;  30  Am.  Rep.,  84,  it  is  held: 
"1^0  husband  can  have  the  bonds  of  matrimony  dissolved  br 
reason  of  the  adultery  of  the  wife  committed  through   his 
allowance,  his  exposure  of  her  to  lewd  company,  or  brought 
about  by  the  husband's  default  in  any  of  the  essential  duties 
of  the  married  life  or  supervenient  on  his  separation  without 
just  cause/'  which  holdinor  plainly  rests  upon  such  conduct 
being  fraud  on  the  part  of  the  husband,  who  will  not  be  al- 
lowed to  take  advantage  of  his  own  wrong,  and  procure  a  re- 
lease by  reason  of  conduct  of  his  wife  instigated  by  himself. 
For,  as  is  said  in  Steel  v.  Steel,  104  N.  C,  at  page  636,  citing 
Tew  V.  Tew,  supra,  the  divorce  can,  in  the  words  of  The  Oodo, 
Sec.  1285,  be  granted  only  "on  application  of  the  party  inn 
juredf*  which  the  husband  would  not  be,  if  hie  were  the  cause 
•f  the  misconduct  of  the  wife. 
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But  such  conduct  is  not  here  pleaded  in  the  answer,  nor 
found  by  the  jury,  nor  any  issue  offered,  nor  any  prayers  for 
instruction  on  that  aspect,  nor  is  it  clear  that  the  evidence 
would  have  justified  the  submission  of  such  issue,  if  such 
matter  had  been  pleaded. 

The  issues  found  make  out  a  good  cause  for  divorce  against 
the  wife  and  not  against  the  husband,  as  our  statute  is  framed, 
and  it  was  error  to  refuse  to  render  the  judgment  upon  the 
verdict  tendered  by  the  plaintiff.  The  cause  must  be  re- 
manded to  the  end  that  judgment  be  signed  for  the  plaintiff 
in  accordance  with  the  verdict 

Reversed. 


ARRINGTON  v.  ARRINGTON. 
(mled  October  14,  1902.) 

BANKRUPTCY— -2>iscfcari7e — Judgment— Alimony. 

A  Judgment  for  alimony  is  provable  against  the  estate  of  a  bank- 
rupt, and  hence  the  discharge  of  the  bankrupt  constitutes  a 
discharge  of  the  Judgment. 

Action  by  P.  D.  B.  Arrington  against  W.  H.  Arrington, 
heard  by  Judge  0.  H.  Allen,  at  February  Term,  1902,  of  the 
Superior  Court  of  Wake  County.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed. 

Marion  Butler  and  J.  W.  Hinsdale,  Jr.,  for  the  plaintiff. 
P.  8,  Spruill  and  Shepherd  &  Shepherd,  for  the  defendant. 

Ftjkches^  C.  J.  This  is  an  action  brought  in  the  Superior 
Court  of  Wake  County,  to  enforce  the  collection  of  alimony 
dne  the  plaintiff  under  a  decree  of  a  court  of  competent  juris- 
diction in  the  State  of  Illinois.     The  plaintiff's  right  to 
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cover  in  tliis  action  is  contested  by  the  defendant  upon  the 
grounds  that  it  appeared  that  the  plaintiff  obtained  a  decree 
for  divorce  a  vinciUo  matrimomi,  and  alimony  is  not  allowed 
by  the  laws  of  North  Carolina,  where  this  is  the  case;  also, 
upon  the  grounds  that  the  decree  for  alimony  in  th6  State  of 
Illinois  was  not  a  final  judgment,  and  for  that  reason  could 
not  be  the  basis  of  an  action  in  this  State.     Defendant  also 
pleaded  the  statute  of  limitations,  and  the  Judge  of  the  Supe- 
rior Court,  being  of  the  opinion  that  plaintiff's  right  of  action 
was  barred  by  the  statute  of  limitations,  the  plaintiff  submit- 
ted to  a  judgment  of  nonsuit  and  appealed  to  this  Court. 
Upon  the  hearing  in  this  Court  it  was  held  that  plaintiff's 
right  of  action  was  not  barred  by  the  statute  of  limitations, 
and  that  the  judgment  sued  on  was  a  final  judgment,  and  al- 
though alimony  is  not  allowed  in  this  State  upon  a  decree  of 
absolute  divorce,  that  as  it  was  admitted,  that  it  was  so  al- 
lowed by  the  laws  of  Illinois,  and  as  the  Constitution  of  the 
United  States,  Article  IV,  Sea  1,  required  the  Courts  of  this 
State  to  give  to  the  judgments  of  Illinois  the  same  validity, 
force  and  effect  they  had  in  that  State,  this  Court  held  that 
plaintiff  was  entitled  to  recover  ui)on  a  proper  authentication 
of  said  judgment.     127  K  C,  190 ;  80  Am,  St.  Rep.,  Y91. 

We  then  held  that  the  Illinois  judgment  sued  on  was  a 
final  judgment,  and  we  so  hold  now.  And  as  the  Bankrupt 
Act  provides  for  the  proof  of  judgments  against  the  bank- 
rupt's estate,  we  hold  that  this  Illinois  judgment  was  a  prov- 
able claim,  and  a  discharge  in  bankruptcy  is  a  discharge 
against  the  same. 

Error. 

Claek,  J.,  concurring.  When  this  cause  was  here  before 
(127  N.  C,  190;  80  Am.  St.  Rep.,  791),  two  members  of  the 
Court  dissented,  giving  as  one  ground  of  dissent  that  the 
causa  litis  being  a  judgment  for  future  alimony,  was  inter- 


K  C]  AUGUST  TERM,  1902.  145 


Abbington  v.  Abbington. 


locutory  and  an  action  could  not  be  maintained  thereon,  citing 
Lynde  v.  Lynde^  162  N.  Y.,  418 ;  48  L.  R  A.,  679 ;  76  Am. 
St  Rep.,  322,  which  has  been  since  sustained  on  writ  of  error, 
181  U.  S.,  183.  But  the  majority  of  this  Court  sustained 
plaintiff's  contention  that  it  was  a  linal  judgment,  and,  there- 
fore, an  action  could  be  maintained  upon  it.  Now  that  the 
defendant  has  obtained  his  discharge  in  bankruptcy,  the 
plaintiff  is  again  before  the  Court  contending  that  the  LUinois 
judgment  for  alimony  was  not  a  final  judgment,  and  henoe 
the  discharge  in  bankruptcy  does  not  release  defendant's  lia- 
bilit}'.  In  view  of  the  subsequent  decision  of  the  Federal 
Supreme  Court  above  cited,  it  may  be  said  here  that  if  this 
matter  Ave-re  before  us  on  a  rehearing  we  would  reverse  our 
fonner  decision,  but  that  decision  is  the  law  of  this  case,  for  a 
rehearing  is  not  admissible  under  the  form  of  another -appeal. 
Perry  r.  Railroad,  129  N.  C,  333,  and  cases  there  cited. 

But  the  plaintiff  is  in  nowise  hurt.  Could  we,  on  this 
aeoond  appeal,  reverse  our  former  decision  and  hold  the  Illi- 
nois judgment  interlocutory,  this  action  must  be  dismissed. 
Adhering,  as  we  must,  to  that  decision  as  the  law  of  this  case, 
the  Illinois  judgment  is  a  final  judgment,  and  the  defendant 
is  protected  by  the  discharge  in  bankruptcy.  So  quacunque 
via  this  long  litigation  is  at  an  end. 

Cook,  J.,  concurs  in  the  concurring  opinion  of  Olark^  J. 

Douglas,  J.,  concurring.  I  am  constrained  to  concur  in 
the  opinion  of  the  Court,  as  a  matter  of  law  as  well  as  justice, 
under  the  peculiar  circumstances  of  this  case.  And  yet  I  am 
not  inadvertent  to  the  cases  of  Lynde  v,  Lynde,  181  U.  S., 
183,  and  Audvbon  v.  Shufeldt,  Ibid,,  575.  In  the  former  it 
was  held  (after  the  rendition  of  our  former  opinion  in  thie 
ca«e),  <m  appeal  from  the  Court  of  Appeals  of  New  York, 
Aat  the  Courts  of  that  State  were  bound  by  a  decree  for  all- 
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mony  rendered  in  the  State  of  New  Jersey  only  to  the  extent 
of  the  alimony  therein  declared  to  be  due  and  payable  at  the 
rendition  of  the  decree.     The  Court  says,  on  page  187 :  "The 
decree  (in  New  Jersey)  for  the  payment  of  $8,840  was  for  a 
fixed  sum  already  due,  and  the  judgment  of  the  Court  below 
was  properly  restricted  to  that.     The  provision  of  the  pay- 
ment for  alimony  in  the  future  was  subject  to  the  discretion 
of  the  Court  of  Chancery  of  New  Jersey,  which  might  at  any 
time  alter  it,  and  was  not  a  final  judgment  for  a  fixed  sum. 
The  provisions  for  bond  sequestration,  receiver  and  injunc- 
tion, being  in  the  nature  of  execution,  and  not  of  judgment, 
could  have  no  extra  ^rritorial  operation ;  but  the  action  of 
the  Courts  of  New  York  in  these  respects  depended  upon  the 
local  statutes  and  practice  of  the  State,  and  involved  no  Fed- 
eral question."     I  have  quoted  this  paragraph  because  it 
clearly  and  forcibly  expresses  ray  reasons  for  dissenting  from 
the  former  opinion  of  this  Court  in  the  case  at  bar.     How- 
ever, this  Court  decided  that  the  Illinois  judgment  for  future 
alimony  was  a  final  judgment,  which  could  neither  be  re- 
viewed nor  modified  in  the  Courts  of  this  State.     That  de- 
cision became  the  laAv  of  this  case,  and  is  now  binding  to  that 
extent  upon  this  Court.     Setzer  v.  Setzer,  129  N.  C,  296; 
Illinois  V.  Railroad,  184  U.  S.,  77. 

In  Audubon  v.  Shufeldt,  181  TJ.  S.,  375,  the  Court  held 
that  "alimony,  whether  in  arrear  at  the  time  of  an  adjudi- 
cation in  bankruptcy,  or  accruing  afterwards,  is  not  provable 
in  bankruptcy,  or  barred  by  the  discharge." 

As  this  is  a  Federal  question,  I  would  feel  bound  by  this 
decision  if  it  directly  applied  to  the  peculiar  facts  of  the  case 
at  bar.  The  decision  is  evidently  based  upon  the  dominating 
idea  that  a  decree  for  alimony  is  not  a  -final  judgment  or  de- 
cree. The  Court  says,  on  page  577 :  "Geuerally  speaking, 
alimony  may  be  altered  by  the  Court  at  any  time,  as  the  cir- 
cumstances of  the  parties  may  require.     The  decree   of  a 
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court  of  one  State,  indeed,  for  the  present  payment  of  a  defi- 
nite sum  of  money  as  alimony,  is  a  record  which  is  entitled 
to  full  faith  and  credit  in  another  State,  and  may,  therefore, 
be  there  enforced  by  suit.  But  its  obligation  in  that  respect 
does  not  affect  its  nature.  In  other  respects,  alimony  can  not 
ordinarily  be  enforced  by  action  at  law,  but  only  by  applica- 
tion to  the  Court  whch  granted  it,  and  subject  to  the  discre- 
tion of  that  Court.  *  *  *  And,  as  the  Court  of  Appeals 
of  the  District  of  Columbia  has  more  than  once  said,  ^the 
allowance  of  alimony  is  not  in  the  nature  of  an  absolute  debt 
It  is  not  unconditional  and  unchangeable.  It  may  be  changed 
in  amount,  even  when  in  arrears,  upon  good  cause  shown  to 
the  Court  having  jurisdiction.'  "  Herein  lies  the  difference. 
If  our  former  decision  was  correct,  and  it  can  not  now  be 
questioned  by  either  party  to  the  action,  the  plaintiff  sued 
upon  a  final  judgment  upon  a  fixed  sum  then  due  in  the  en- 
forcement of  which  this  State  had  no  discretion  whatever. 
Such  a  judgment  comes  clearly  within  the  terms  of  the  Bank- 
rupt Act  of  1898,  which  includes  in  Section  63,  among  the 
debts  which  may  be  proved  in  bankruptcy,  ''a  fixed  liability j 
as  evidenced  by  a  judgment  or  an  instrument  in  writing,  abso- 
lutely owing."  If  the  plaintifPs  Illinois  judgment  had  not 
been  held  to  be  a  "fixed  liability''  it  would  have  been  subject 
to  review  in  this  State,  where,  on  grounds  of  public  policy,  no 
alimony  is  allowed  upon  a  divorce  a  vinculo.  In  concurring 
in  the  opinion  of  the  Court,  I  feel  that  the  spirit  and  intent  of 
the  law  have  been  followed,  albeit  by  a  somewhat  circuitous 
route  not  entirely  of  my  own  choosing. 
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The  plaintiffs  contend  that  the  testator  only  intended  to 
give  Franklin  a  life  estate,  to  be  enlarged  into  a  fee  simple 
upon  his  having  heirs  of  his  body,  and,  having  but  a  life 
estate,  he  could  not  convey  the  fee  simple  estate;  that  the 
effect  of  the  condition  was  to  enlarge  the  estate  of  Franklin 
from  a  life  estate  to  a  fee  simple.  We  do  not  think  this  the 
proper  construction  of  Item  15.  But  if  it  was,  when  the 
condition  was  fulfilled  by  Franklin's  having  heirs  of  his  body, 
we  do  not  see  what  benefit  the  plaintiffs,  who  are  his  children 
and  heirs  at  law,  would  have  on  that  account,  when  their 
father  had  conveyed  it  to  the  defendants  for  a  full  considera- 
tion and  with  general  warranty. 

But  we  think  the  devise  to  Franklin  without  any  limita- 
tion, under  the  Act  of  1784,  then  Chapter  122,  Sec.  10,  of  the 
Revised  Statutes,  and  now  Section  2180  of  The  Code,  was  a 
devise  in  fee  simple,  with  a  condition  of  defeasance,  that  if 
he  died  without  leaving  heirs  of  his  body,  his  fee  simple  estate 
should  be  defeated  and  the  land  should  go  to  the  three  chil- 
dren of  L.  S.  Whitfield,  named  in  the  will.     The  public  law 
enters  into  and  becomes  a  part  of  every  transaction  and  con- 
veyance.    McCless  V.  Meekins,  117  N.  C,  34,  and  Chapter 
122,  Sec.   10,  of  the  Revised  Statutes,  was  then  in  force. 
Therefore,  Item  15  must  read  as  if  it  had  been  wiitten  to 
Franklin  Whitfield,  his  heirs  and  assigns  forever,  but  iiipon 
condition  that  if  the  said  Franklin  Whitfield  shall  die  with- 
out leaving  heirs  of  his  body,  then,  and  in  that  event,  to  the 
heirs  of  L.  S.  Whitfield.     This  is  written  in  the  will  by  the 
Statute  of  1784.     So,  if  the  contingency  had  happened,  upon 
which  the  condition  was  to  take  effect  (dying  without  heirs 
of  his  body)  the  lands  would  have  gone  to  "Hazzard  Whit- 
field, Cicero  Whitfield  and  Lewis  Whitfield,"  sons  of  L,.  S. 
Whitfield,  deceased.     So,  it  would  seem^  that  the  plaintiffs 
in  no  event  could  take  the  land  under  the  will  of  the  testator, 
Lewis  Whitfield.     If  Franklin  died  leaving  heirs  of  his  body, 
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the  contingency  never  happened  by  which  his  fee  simple 
estate  was  to  be  reduced  to  a  life  estate,  and  he  was  the  fee 
dmple  owner.  And  if  it  had  happened,  then  the  land  was  to 
go  to  the  heirs  of  L.  S.  Whitfield.  Franklin  died  leaving 
heirs  of  his  body  (the  plaintiffs  in  this  action),  and  the  land 
did  not  go  over  to  the  heirs  of  L.  S.  Whitfield.  The  plaintiffs 
would  have  inherited  it  from  their  father,  Franklin,  but  he 
sold  and  conveyed  it  to  the  defendants  with  full  covenants  of 
warranty,  and  the  plaintiffs  have  no  interest  whatever  in  it. 

The  authorities  cited  by  the  plaintiffs  are  not  in  point. 
They  are  as  to  the  time  when  the  contingency  must  happen ; 
and  there  is  no  such  question  in  this  case,  as  that  is  fixed  by 
the  will  to  be  at  the  death  of  Franklin'. 

The  judgment  must  be  affirmed,  for  the  reason  assigned  by 
his  Honor  who  tried  the  case  below. 

AflSrmed. 


PLANNER  V.  BUTLER. 
(Filed  October  14,  1902.) 

'FKVSTS— Resulting  Trusts— Huahand  and  Wife— Gifts. 

Where  a  husband  deposits  money  in  a  bank  in  the  name  of  his 
wife  and  real  estate  is  purchased  with  such  funds  and  a  deed 
is  made  to  the  wife,  the  property  becomes  her  separate 
estate,  and  no  trust  results  from  such  transaction  in  favor 
of  the  husband. 

Action  by  A.  J.  Flanner  against  Carrie  L.  and  Henry 
W.  Bntler,  heard  by  Judge  E.  IF.  Timberldke  and  a  jury, 
•t  April  Term,  1902,  of  the  Supreme  Court  of  IN'ew  Han- 
over County.  From  a  judgment  for  the  defendants,  the 
plain tiif  appealed. 
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Bellamy  &  PeschaUj  Rountree  &  Carr,  and  Stevens^  Bear 
ley  &  Weeks,  for  the  plaintiff. 
E.  8.  Martin,  for  the  defendants. 

Fltrciiks,  C.  J.  This  is  an  action  to  have  defendant  Car- 
rie Butler  declared  trustee  of  two  pieces  of  property  in  the 
city  of  Wilmington,  known  as  the  "Front  street  property" 
and  "the  l^ock  street  property,"  for  the  benefit  of  the  plain- 
tiff. The  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  the  "Front  street  property"  and  a  judg- 
ment for  the  defendant  as  to  the  "Dock  street  property,"  and 
both  plaintiff  and  defendant  appealed. 

At  the  conclusion  of  the  evidence,  the  defendants  moved  to 
nonsuit  plaintiff  upon  the  ground  that  he  had  not  made  a 
prima  facie  case,  taking  all  the  evidence  to  be  true  and  view- 
ing it  in  the  most  favorable  light  for  the  plaintiff.  The 
Court  refused  this  motion  as  to  the  "Front  street  property." 
but  allowed  it  as  io  the  "Dock  street  property."  To  this 
ruling  of  the  Court  dismissing  his  action  as  to  the  "Dodc 
street  property,"  the  plaintiff  excepted,  and  this  exception 
presents  the  only  question  made  by  the  plaintiff's  appeal. 

The  plaintiff  and  the  defendant  Carrie  were  married  in 
1885,  and  were  husband  and  wife  when  the  property  in  con- 
troversy was  purchased.  But  since  then,  the  plaintiff  and 
defendant  Carrie  have  been  divorced,  and  the  defendant 
Carrie  has  intermarried  with  Henry  W.  Butler,  her  co-de- 
fendant Carrie.  The  defendant  Carrie  testified  that  when 
she  was  married  she  had  no  estate,  and  that  the  money  used 
in  buying  the  property  came  from  the  plaintiff,  Flanner. 
But  it  appears  from  the  testimony  of  the  defendant  Carrie, 
and  from  that  of  the  plaintiff  (and  not  contradicted  by  any 
evidence),  that  tbe  plaintiff,  some  time  after  his  marriage, 
became  a  member  of  a  partnership  composed  of  his  father-in- 
law,  Larkin,  his  brother-in-law  Alderman,  and  himself ;  that 
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ft  large  amount  of  money  belonging  to  the  plaintiff  was  used 
in  this  partnership,  which  soon  became  insolvent,  and  was 
compelled  to  make  a  general  assignment. 

The  plaintiff  testified  that  when  he  discovered  the  part- 
nership was  insolvent,  "in  order  to  save  something  from  the 
wreck,"  he  procured  tho  execution  of  notes,  payable  to  his 
wife,  to  the  amoimt  of  $6,000,  which  notes  were  given  a  pref- 
erence in  the  assignment,  and  were  paid  in  full  by  the  as- 
signee, Davis ;  that  these  notes  were  deposited  in  bank  to  the 
credit  of  the  defendant  Carrie,  and,  when  paid,  the  money 
was  deposited  to  her  credit ;  that  the  plaintiff  received  about 
$3,000  from  other  sources,  which  was  also  deposited  in  bank 
to  her  credit.  This  money  wa5  used  in  buying  and  improving 
the  "Dock  street  property,"  and  a  deed  therefor  made  to  the 
defendant  Carrie,  with  the  plaintiff's  knowledge  and  consent. 

There  has  been  some  discussion  as  to  the  possession,  wheth- 
er it  was  in  the  plaintiff  or  the  defendant,  but  we  do  not 
think  that  question  is  raised  by  the  evidence  in  this  appeal,  as 
neither  was  ever  in  the  actual  possession  of  the  property — it 
being  rented  by  common  consent  of  the  parties,  and  some- 
times one  collecting  the  rent  and  sometimes  the  other.  But 
the  general  rule  is  that  possession  is  presumed  to  be  in  the 
owner,  where  there  is  nothing  to  show  to  the  contrary  ( Gay- 
lord  V.  Respass,  92  X.  C,  553),  but  this  is  not  always  the 
case,  as  between  husband  and  wife.     Faggart  v,  Bost,  122  N. 

v.,     Ol  I. 

If  this  property  had  been  bought  with  tlie  plaintiff's 
money,  and  the  deed  made  to  his  wife  with  his  knowledge 
and  consent,  it  would  not  have  created  a  resulting  trust  in  the 
rlxintiff.  Thiirber  v.  TjaRocjue,  105  K  C,  301.  But  in  this 
ease  the  land  was  bought  with  the  money  of  the  defendant 
Carrie,  as  the  plaintiff  had  procured  the  notes  for  $6,000  to 
be  made  payable  to  her,  and  deposited  them  in  bank  to  her 
credit;  and  when  they  were  paid,  the  money  was  deposited 
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in  bank  to  her  credit.  This  constituted  a  gift  by  the  plain- 
tiff to  the  defendant  Carrie,  and  the  money  became  hera. 
Hairsioii  v.  Glenn,  120  K  C,  341.  The  other  $3,000  the 
plaintiff  deposited  in  bank  to  the  credit  of  defendant  Carrie, 
was  a  gift,  and  became  her  money  for  the  same  reason  and 
upon  the  same  authority  as  the  other  $6,000. 

It  seems  from  the  evidence  that  the  plaintiff  usually  col- 
lected the  rents,  until  the  defendant  Henry  informed  the  de- 
fendant Carrie  that  she  could  control  the  property,  and  she 
at  once  wrote  to  the  tenants  to  pay  no  more  rents  to  the 
plaintiff,  and,  as  soon  thereafter  as  she  could  procure  the 
money  to  do  so,  she  went  to  South  Dakota,  where  she  procured 
a  divorce  from  tlie  plaintiff,  and,  not  long  after  procuring  the 
divorce,  she  married  her  co-defendant,  Henry. 

It  seems  by  these  manipulations  the  plaintiff  lost  his 
money  and  his  wife,  and  we  are  unable  to  see  any  legal  rem- 
edy he  has  to  regain  them.  The  fact  that  he  gave  his  money 
to  his  wufe  to  defraud  his  creditors  will  hardly  afford  him  any 
comfort.  But  the  fact  that  he  also  lost  his  \vife  may  be  some 
consolation  to  him. 

Affirmed. 
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PLANNER  V.  BUTLER. 
-(Filed  October  14,  1902.) 

1.  TRUSTS    AND    TRJJSTKES— Resulting    Trusts— Husband    and 

Wife — Presumptions, 

Where  property  is  bought  with  money  belonging  to  the  husband 
and  the  deed  is  made  to  the  wife  without  the  consent  or 
knowledge  of  the  husband,  the  presumption  Is,  that  it  was  a 
gift  to  the  wife,  but  this  is  a  presumption  of  fact,  which 
may  be  rebutted. 

2.  LIMITATIONS  OF  ACTIONS— ildi;cr«e  Possession— Husband  and 

Wife. 

Where  land  Is  purchased  with  money  of  husband  and  title  taken 
in  name  of  his  wife,  and  neither  party  is  In  actual  physical 
possession,  the  statute  of  limitations  does  not  run  against 
the  husband,  where  an  action  Is  brought  to  have  the  wife 
declared  a  trustee  for  the  husband. 

AcTiow  by  A.  J.  Flanner  against  Carrie  L.  and  Henry 
W.  Butler,  heard  by  Judge  E.  W,  Timberlake  and  a  jury,  at 
April  Term,  1902,  of  the  Superior  Court  of  New  Hanover 
Ooun ty.  From  a  judgment  for  the  plaintiff,  the  defendants 
appealed. 

Bellamy  &  Peschau,  Rountree  &  Carr,  and  Stevens,  Beas- 
ley  &  ^eeks,  for  the  plaintiff. 
E.  S.  Martin,  for  the  defendants. 

FuBCHES,  C.  J.  The  plaintiff  and  defendant  Carrie  were 
married  in  1885,  when  the  plaintiff  was  only  21  years  old 
and  just  out  of  school.  Soon  after  this  marriage,  the  plain- 
tiflF  inherited  about  $60^000  upon  the  death  of  his  uncle, 
Joseph  Flanner.  This  estate  was  received  in  money  and 
bonds,  and  deposited  by  the  plaintiff  in  the  Wilmington  Bank, 
of  which  his  father-in-law,  William  Larkins,  was  president. 
Soon  after  receiving  the  estate,  said  Larkins  told  the  plaintiff 
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that  certain  property  on  "Front  street,"  in  the  city  of  Wil- 
mington, was  to  be  sold  very  soon,  that  it  would  be  a  good  in- 
vestment, and  advised  the  plaintiff  to  buy  it.     The  plaintiff 
then  instructed  said  Larkins,  who  had  control  of  his  money, 
to  buy  it  for  him,  the  plaintiff.     At  the  sale  Larkins  bought 
the  property  and  paid  for  it  out  of  the  plaintiff's  money,  but 
had  the  deed  therefor  made  to  his  daughter  Carrie,  then  the 
wife  of  the   plaintiff.       The  plaintiff  knew  that  Larkins 
bought  the  property  and  paid  for  it  out  of  his  money  on  de- 
posit in  the  bank,  and  thought  it  was  bought  for  him,  and 
did  not  know  the  deed  was  made  to  defendant  Carrie,  until 
it  was  registered.     When  the  plaintiff  discovered  the  deed 
was  made  to  defendant  Carrie,  he  complained  of  it,  and  told 
Larkins  that  he  told  him  to  buy  the  property  for  him,  and 
he   (Larkins)   had  the  deed  made  to  his  daughter  Carrie, 
when  Larkins  said  it  was  all  the  same,  what  a  man's  wife 
had  was  her  husband's,  and  he  would  have  the  use  and  control 
of  it,  the  same  as  if  the  deed  had  been  made  to  him.      The 
plaintiff  was  young,  and  without  business  experience,  had 
just  married  the  daughter  of  Larkins,  was  living  in  his  fam- 
ily, and,  having  confidence  in  Larkins,  he  made  no  further 
complaint  as  to  the  manner  in  which  the  deed  was  made. 
But  he  never  did  consent  to  its  being  made  to  his  wife.      He 
and  the  defendant  Carrie  continued  to  live  together  as  man 
and  wife  until  1899,  and  the  property  being  rented,  he  col- 
lected and  used  the  rents  arising  therefrom.     In  1899,  the 
defendant  Can*ie  notified  the  tenants  not  to  pay  any  more 
rents  to  him,  but  to  pay  them  to  her,  and  he  has  received  no 
rents  therefrom  since  that  time.     The  defendant  Carrie  very 
soon  after  giving  this  notice  to  the  tenants,  went  to   South 
Dakota,  where  she  procured  a  divorce  from  him,  and,  soon 
after  procuring  said  divorce,  married  Henry  W.  Butler,  her 
co-defendant. 

This  statement  of  facts  is  made  principally  from  the  plain- 
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tiff  Flanner's  own  testimony,  corroborated  by  that  of  E.  H. 
Freeman,  G.  L.  Morton  and  others.  And  it  is  not  denied 
but  what  the  defendants  offered  evidence  tending  to  rebut  or 
contradict  a  part  of  this  evidence.  But,  if  the  plaintiff's  evi- 
dence is  believed,  it  makes  a  prima  facie  case  for  the  plaintiff, 
and  as  the  jury  may  believe  it  (and  in  this  case  did  believe 
it),  there  was  no  error  in  his  Honor's  ruling  refusing  the  de- 
fendants' motion  to  nonsuit  the  plaintiff  as  to  the  "Front 
street  property,"  this  being  the  property  involved  in  this 
appeal 
The  Court  submitted  three  issues,  as  follows: 

1.  Was  the  land  described  in  article  three  of  the  complaint 
purchased-  with  the  money  of  the  plaintiff  ? 

2.  If  so,  was  the  deed  to  the  defendant  made  to  it  without 
his  knowledge  or  consent  ? 

3.  Is  the  plaintiff's  cause  of  action  barred  by  the  statute 
of  limitations  ?- 

The  jury  answered  the  first  and  second  issues  in  the  affirm- 
ative, and  the  third  in  the  negative.  This,  it  seems  to  us, 
settles  the  case,  unless  there  were  such  errors  committed  on 
the  trial  as  to  vitiate  the  findings  of  the  jury. 

It  is  admitted  by  the  defendants  that  the  general  rule  is, 
that  where  property  is  bought  with  the  money  of  another 
and  the  deed  made  to  another  person,  without  the  knowledge 
or  consent  of  the  party  furnishing  the  money  the  holder  of 
the  deed  will  be  declared  trustee  for  the  party  who  furnished 
the  money.  Lassiter  v.  Stanhack,  119  IT.  C.^  103 ;  Norton  v. 
UeDevity  122  'Si.  C,  755.  But  it  is  contended  by  the  de- 
fendants that  this  rule  does  not  obtain  in  cases  of  husband 
and  wife-  And  this  is. so,  nothing  else  appearing,  as  the 
law,  owing  to  the  relation  of  the  parties,  will  presume  that 
Ae  husband  intended  it  as  a  gift  or  present  to  his  wife. 
Thvrher  v.  LaRoque,  105  N.  C,  301.  But  this  is  only  the 
pitaumption  of  a  fact  the  law  makes,  which  may  be  rebutted 
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by  evidence,  and,  when  this  is  done,  the  parties  then  stand  tin 
if  they  were  not  man  and  wife,  that  is,  they  stand  as  other 
parties,  and  the  general  rale  prevails.  Faggart  v,  Bost,  122 
N.  C,  517.  This  being  so,  and  the  jury  having  found  that 
this  "Front  street  property"  was  bought  with  the  plaintiff's 
money,  that  the  plaintiff  directed  Larkins  to  buy  it  for  him, 
and  that  the  deed  was  made  to  the  defendant  Carrie  withovi 
his  Jcnowledge  or  consent,  the  plaintiff  has  a  clear  case  for 
the  enforcement  of  the  general  rule,  and  to  have  the  defendant 
Carrie  declared  a  trustee  for  his  benefit 

But  it  is  further  contended  by  the  defendants  that  if  the 
plaintiff  ever  had  this  right,  it  is  barred  by  the  lapse  of  time 
and  the  statute  of  limitations.  But  in  this  case  neither  was 
the  plaintiff  nor  the  defendant  Carrie  in  the  actual  possesdo 
pedis  of  the  property,  it  being  actually  occupied  by  tenants. 
And,  according  to  the  plaintiff's  testimony,  corroborated  by 
the  tenants,  the  plaintiff  made  contracts  for  renting,  and  re- 
ceived and  receipted  for  the  rents,  and  used  them  for  his  own 
purposes;  and  we  must  presume  the  jury  believed  this  evi- 
dence. The  plaintiff,  therefore,  was  as  much,  and  even  more, 
in  possession  than  was  the  defendant  Carrie.  And  where 
they  were  both  in  possession,  the  statute  of  limitations  does 
not  run.  Faggart  v.  Bost  and  Norton  v,  McDevit,  supra^ 
So,  the  defendants  must  fail  on  the  plea  of  the  statute  of 
limitations. 

There  are  some  of  the  exceptions,  as  to  evidence,  relating 
to  the  defendant  Carrie's  going  to  South  Dakota,  and  obtain- 
ing a  divorce  and  marrying  the  defendant  Henry,  that  were 
irrelevant  and  should  not  have  been  allowed.  But  we  fail 
to  see  what  bearing  it  had  on  either  of  the  issues,  or  how  it 
did,  or  could  have,  affected  their  findings  on  the  issues  sub- 
mitted. We  are  therefore  unwilling  to  grant  the  defendants 
a  new  trial  for  these  errors,  which  we  think  in  no  way  affected 
the  verdict  on  the  issues  submitted.     While  we  have  not  difl- 
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cussed  each  one  of  the  many  exceptions  of  the  defendants, 
Tve  have  carefully  examined  them  all,  and  find  no  error  for 
\vhich  we  can  give  the  defendants  a  new  trial. 
Affirmed. 


SAVAGE  V.  DAVIS. 
(Filed  October  14,  1902.) 

1.  PLEADINGS — Answer — Set-off — Counter-claim. 

In  an  action  for  malicious  prosecution  an  allegation  in  the  an- 
swer that  the  plaintiff  admitted  on  trial  before  justice  that 
he  owed  defendant  a  certain  amount,  is  a  sufficient  pleading 
of  a  set-ofT. 

2.  MALICIOUS  PHOSECUTION—lfoZice— ror*«. 

In  an  action  for  malicious  prosecution,  It  is  necessary  that  the 
ill-will  or  malice  should  have  existed  against  the  plaintiff 
personally. 

Action  by  T.  F.  Savage  against  J.  A.  Davis,  heard  by 
Judge  E.  W.  Timberlake  and  a  jury,  at  October  Term,  1901, 
of  the  Superior  Court  of  Edgecombe  County.  From  a  judg- 
ment for  the  plaintiff,  both  plaintiff  and  defendant  ap- 
pealed. 

K'o  counsel  for  the  plaintiff. 

Jno.  L.  Bridgers,  and  0.  M.  T.  Fountain,  for  the  defend- 
ant. 

plaintiff's  appeal. 

MoNTaoMEKT,  J.  The  complaint  embraces  two  causes  of 
action,  the  first  count  charging  the  defendant  with  a  mali- 
cious prosecution  without  probable  cause,  and  the  second,  the 
slander  of  the  plaintiff  by  the  defendant  growing  out  of  the 
same  transaction.     The  defendant,  in  his  answer,  denies  hav- 
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ing  prosecuted  the  plaintiff  maliciously  and  with  out  proba- 
ble cause,  and  also  denies  that  he  used  the  slanderous  words 
imputed  to  him  by  the  plaintiff.     The  jury  answered  all  the 
issues  in  favor  of  the  plaintiff",  and  assessed  his  damages,  on 
the  issue  as  to  the  malicious  prosecution,  in  the  sum  of  $500, 
and  his  damages  for  injury  on  account  of  the  slander  at 
nothing.     The  defendant,  in  his  answer,  made  the  following 
averment :     "That  T.  F.  Savage  claimed  that  he  alone  pur- 
chased the  guano,  on  the  trial  of  the  said  warrant,  and  was 
chargeable  therewith ;  that  the  value  thereof  is  $120,  with  in- 
terest from  November  1,  1898,  and  said  plaintiff  is  there- 
fore indebted  to  the  defendant  in  said  amount."     The  def end- 
had  arrested  and  brought  before  a  Justice  of  the  Peace  the 
plaintiff  on  a  charge  of  having  gotten  five  tons  of  guano  from 
him,  the  defendant,  under  false  pretense.     On  the  trial  of 
the  action  in  the  Superior  Court,  the  plaintiff  denying  that 
he  procured  the  guano  under  a  false  pretense,  admitted  that 
he  had  received  four  tons  at  the  price  claimed  by  the  defend- 
ant, and  his  Honor,  treating  the  averment  as  a  set-off,  though 
inadvertently  calling  it  a  counter-claim,  gave  judgment  for 

the  plaintiff  for  the  $500  against  the  defendant,  less  the 
amount  of  the  four  tons  of  guano,  which  the  plaintiff  admitted 
that  he  received  from  the  defendant.  The  plaintiff  there- 
upon demurred  ore  terms  to  that  section  of  the  answer  which 
his  Honor  treated  as  a  set-off,  on  the  ground  that  it  did  not 
take  the  cause  of  action  in  respect  to  said  covnter-claim,  and 
the  Court  had  no  jurisdiction  of  the  same.  The  Court  over- 
ruled the  demurrer,  and  rendered  a  judgment  as  above  set  out, 
and  the  plaintiff  excepted  and  appealed. 

The  exception  of  the  plaintiff  was  not  to  the  pleading  of  a 
set-off  in  an  action  in  tort,  but  the  exception  was  first  to  tibe 
jurisdiction  of  the  Court,  the  amount  of  the  set-off  being  lesa 
than  $200;  and  second,  to  the  failure  of  the  defendant  tx> 
state  a  cause  of  action  in  counter-claim.     But  it  will  be 
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by  reference  to  that  part  of  the  defendant's  answer  that  a 
counter-claim  was  not  intended  to  he,  nor  was  in  fact,  pleaded. 
It  was  only  a  set-off  sufficiently  pleaded,  and  the  Court  com- 
mitted no  error  in  deducting  it  from  the  amount  of  the  plain- 
tiff's recovery.  There  was,  as  we  have  said,  no  demurrer  to 
tlie  pleading  of  the  set-off  in  the  action. 
No  Error. 


defendant's  appeal. 


iloNTGOMEKY,  J.     Plis  Houor  propcrly  charged  that  the- 
plaintiff's  right  to  recover,  on  the  issue  concerning  malicious 
prosecution,  was  dependent  upon  both  malice  and  want  of 
probable  cause  on  the  part  of  the  defendant.     In  cxphuning 
the  term  "malice,"*  his  Honor  said  to  the  jury :  "Whenever 
want  of  probable  cause  is  found  by  the  jury,  the  jury  may 
infer  malice  therefrom,  or  not,  but  there  is  no  presumption 
of  malice,  simply  an  inference  which  the  jury  may  or  may  not 
draw.     The  plaintiff  contends  that  in  addition  to  the  infer- 
ence which  you  may  draw  from  the  want  of  probable  cause, 
he  has  offered  you  evidence  iipon  which  you  should  find  mal- 
ice.    There  is  evidence  tending  to  show  that  on  several  occa- 
sions the  defendant  said  if  he  was  not  paid  he  would  put  tlie 
plaintiff  in  the  penitentiary,  and  tending  to  sliow  tliat  ho 
started  the  prosecution  to  collect  his  money.     These  are  cir- 
cnrastances  to  be  considered  by  you  on  the  question  of  malico. 
On  the  other  hand,  the  defendant  denies  this  evidence,  and 
says  he  had  no  malice  against  the  plaintiff;  that  he  honestly 
leh'eved  that  he  had  gotten  his  guano  under  false  pretenses, 
and  to  guard  against  error  he  employed  and  consulted  counsel. 
All  of  these  circumstances  are  to  be  considered  by  you  as 
tending  to  negative  malice,  and  it  is  your  duty  to  consider 
tlicm  carefully  and  impartially.     Unless  you  find  malice,  al- 
though yon  may  find  want  of  probable  cause,  you  will  answer 
the  issue  'Xo.'     But  if  you  should  find  both,  under  the  rules 
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of  proof  laid  down  as  to  evidence  and  law,  you  will  answer 
the  issue  'Yes.'  By  malice  is  not  necessarily  meant  diat 
state  of  mind  which  must  proceed  from  a  spiteful,  malignant 
and  revengeful  disposition,  but  it  includes  as  well  that  which 
proceeds  from  an  ill-regulated  mind  not  sufficiently  cautioui 
and  recklessly  bent  on  the  attainment  of  some  desired  end, 
although  it  may  inflict  wanton  injury  on  another." 

If  no  other  instruction  had  been  requested  by  the  defend- 
ant, that  charge  might  be  sufficient  on  the  question  of  malioa 
But  the  defendant  requested  the  Court  to  instruct  the  jury 
more  particularly  as  follows:  "By  malice  is  meant  special 
or  particular  malice — not  general  malice — but  particular  mal- 
ice against  the  plaintiff.  So,  before  the  plaintiff  can  ask  a 
verdict  at  your  hands  on  the  first  issue,  he  must  show  you 
that  the  defendant  was  prompted  by  particular  malice  toward 
him  in  procuring  the  warrant  complained  of  in  this  action^ 
and  at  the  same  time  did  not  have  reasonable  grounds  or  prob- 
able cause  to  commence  the  prosecution." 

In  Brooks  v.  Jones,  33  K.  C,  260,  which  was  an  action  for 
malicious  prosecution,  the  Court  said:  "The  case,  then,  as 
we  infer,  was  intended  to  present  this  question :     In  an  action 
for  malicious  prosecution,  is  it  sufficient  for  the  plaintiff  to 
show  that  the  defendant,^  in  instituting  the  prosecution,  was 
influenced  by  general  malice,  or  must  he  show  that  the  plain- 
tiff had  particular  malice  against  him  ?     His  Honor  thought 
the  plaintiff  must  show  particular  malice  on  the  part  of  the 
defendant  towards  him."     We  concur  in  this  opinion.      In 
actions  for  libel,  it  is  not  necessary  that  the  ill-will  or  malice 
should  exist  against  the  plaintiff  personally.     Oattis  v.  Kilgo, 
128  N.  C,  402.     The  rule,  however,  is  different  in  actions  for 
malicious  prosecution,  as  we  have  seen. 

Error. 
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WILSON  V.  BEAUFORT  COUNTY  LUMBER  COMPANY. 

(Filed  October  14,  1902.) 

L  APPEAL — Exceptions  and  Objections — The  Code,  Sec.  550. 
An  appeal  is  in  itself  an  exception  to  a  judgment. 

%.  APFEALr— Exceptions  and  Objections — Trial — The  Code,  Bee.  513. 

Where  there  is  objection  to  evidence,  or  any  other  matter  occur- 
ring at  the  trial,  except  as  to  the  charge,  a  specific  exception 
must  always  be  taken  at  the  time. 

8.  EXCEPTIONS  AND  OBJECTIONS— Appeah-Triat— Instructions. 

A  ''broadside  exception"  to  the  charge  as  given  will  be  disre- 
garded. 

1  APPEAL— ^a:ccp«on«  and  Objections— The  Code,  Bee.  957. 

The  supreme  court  will  take  notice  of  errors  on  the  face  of  the 
record  proper  without  any  assignment  of  error. 

5.  JUDGMENTS — Judgment     Docket — Minute     Docket — Lden — The 
Code,  Bee,  435. 

Where  a  judgment  for  damages  and  costs  is  recorded  on  the  min- 
ute docket,  but  the  judgment  docket  omits  the  judgment  for 
damages,  no  lien  is  thereby  created  by  the  judgment  for 
damages,  though  the  judgment  docket  refers  to  the  minute 
docket. 

1  JUDGMENTS — Homestead — Lien — lAmitations  of  Actions. 

Under  a  statute  limiting  the  life  of  a  docketed  judgment  to  ten 
years,  a  lien  of  such  judgment  is  not  prolonged  by  the  allot- 
ment and  recording  of  the  homestead  to  the  debtor  after  the 
expiration  of  ten  years,  though  the  judgment  was  kept 
revived. 

7.  JUDGMENTS— Lien— Co«f«. 

Each  of  two  separate  parcels  of  land  owned  by  a  judgment  debtor 
at  the  time  of  the  docketing  of  the  judgment  is  liable  for  its 
own  proportion  of  the  docketed  judgment  in  whosesoever 
hands  it  may  come. 

An  ACTION  by  I-iOiiis  Wilson  and  others  against  the  Beau- 
fort Lumber  Company  and  others,  heard  by  Judge  Francis 
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D.  Winston,  at  March  Term,  1902,  of  the  Superior  Court  of 
Pitt  County.  From  a  judgment  for  the  plaintifiFs,  they  ap- 
pealed. 

Slcinncr  £  }Yhedhee^  for  the  plaintiffs. 
Flemming  &  Moore,  for  the  defendants. 

Clark^  J.  A  jury  trial  having  heen  waived,  the  facts 
were  found  hy  the  Court.  From  the  judgment  rendered 
thereon,  the  plaintiffs  appealed.  There  is  no  exception,  and 
none  is  necessary,  the  appeal  being  of  itself  an  exception  to 
a  judgment.  Mviray  v.  Souiherland,  125  N.  C,  175;  De- 
lozicr  V.  Bird,  123  N.  C,  080 ;  Reade  v.  Street,  122  N.  C, 
301 ;  Appomattox  Co.  v.  Bujfaloe,  121  N.  C,  37;  Thomlon 
V.  Bradij,  100  N.  C,  38;  Clark's  Code,  3d  Ed.,  page  772; 
The  Code,  Sec.  650. 

Where  there  is  objection  to  the  evidence,  to  the  charge  or 
any  other  matter  occurring  on  the  trial,  an  exception  must  al- 
ways be  specifically  taken  ;  The  Code,  Sec.  550,  and  cases  cited 
in  Clark's  Code  (3d  Ed.),  pages*  772-774 ;  and  except  as  to  the 
charge  such  specific  exception  must  be  taken  at  the  time* 
Slafe  V.  Downs,  118  N.  C,  1242,  and  cases  cited;  Clark's 
Code  (3d  Ed.),  page  509.  A  "broad-side exception"  to  sucb 
matters  can  not  be  noticed.     Clark's  Code  (3d  Ed.),  513.' 

Ey  virtue  of  The  Code,  Sec.  412  (3)*,  an  exception  to  tbo 
charge  can  be  taken  for  the  first  time  in  the  appellant's  state* 
ment  of  the  case  on  appeal,  though  it  must  be  specific  and  not 
"broadside."  Lowe  v.  Elliott,  107  N.  C,  718;  Taylor  «. 
Plvmmer,  105  N.  C,  50,  and  numerous  cases  collected  in 
Clark's  Code  (3d  Ed.),  pages  513  and  773. 

But  as  to  errors  upon  the  face  of  the  record  proper,  such  as 
defects  in  the  summons,  pleadings  and  judgment,  the  appel- 
late Court  is  required  to  take  notice  of  .these  without  assign- 
ment of  error,  by  The  Code,  Sec.  957.  Tlie  distinction  is 
clearly  pointed  out  in  Thornton  v.  Brady,  100  N.  C,  38,  and 
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in  numerous  cases  since,  collected  in  Clark^s  Code  (3d  Ed.), 
at  pages  t72,  800,  924.  Errors  in  the  face  of  the  record 
proper  are  necessarily  either  (1)  that  the  Court  has  not 
jurisdiction,  or  (2)  that  the  complaint  (or  indictment)  does 
not  state  a  cause  of  action,  as  to  both  of  which  Rule  27  of  this 
Court  states  that  the  Court  will  take  notice  ex  mero  motu 
without  assignment  of  error;  or  (3)  that  the  facts  found, 
whether  by  general  verdict  or  special  verdict,  or  by  the  Judge, 
or  by  consent,  do  not  justify  the  judgment  imposed.  Clark's 
Code  (3d  Ed.),  pages  920-924. 

The  Court  (a  jury  having  been  waived)  found  as  facts  that 
at  June  Term,  1889,  of  Pitt  Superior  Court  judgment  was 
rendered  in  favor  of  the  plaintiffs  against  Lizzina  Wilson 
for  $225,  for  mesne  profits  and  for  partition,  and  $50.19 
costs,  and  said  judgment  was  recorded  in  full  on  the  minute 
docket,  but  in  the  judgment  as  docketed  and  duly  indexed  at 
that  term,  the  $225  was  omitted  from  said  docketing;  and 
that  about  1  December,  1898,  this  omitted  part  of  the  judg- 
ment was  placed  on  the  docket  at  the  request  of  the  plaintiffs, 
but  without  notice  to  the  defendants,  by  the  Clerk,  after  the 
expiration  of  his  term  of  office.  The  docketed  judgment, 
however,  contained  the  following:  "For  decree,  see  Minutes 
No.  5,  pages  619-623,"  and  the  decree  there  copied  in  full 
embraced  the  $225  recovery.  It  is  further  found  as  a  fact 
that  in  June,  1889,  at  the  time  the  above  judgment  was  dock- 
eted, Lizzina  Wilson  owned  in  fee  two  tracts,  one  containing 
sixty  acres,  which  was  worth,  1  March,  1902,  $300,  and  the 
other,  containingsixty-six  and  two-thirds  acresworth,l  March, 
1902,  $800;  that  on  12  April,  1894,  said  Lizzina  Wilson 
conveyed,  for  $135,  the  timber  on  the  sixty-acre  tract  to  the 
Beaufort  Lumber  Company,  and  thereafter  conveyed  the  fee 
of  said  tract  (subject  to  above  conveyance  of  the  timber)  to 
the  defendants,  her  son,  Geo.  W.  Wilson,  and  grandson,  John 
W.  Wilson,  without  consideration;  that  on  18   December, 
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1890,  she  conveyed  the  sixty-six-two-thirds-acre  tract,  without 
consideration,  to  her  son  McD.  Wilson,  who,  on  25  December, 
1896,  conveyed  the  same  for  value  to  the  feme  plaintiffs^ 
who  are  her  daughters,  and  who  are  now  the  owners  thereof; 
that  on  25  May,  1899,  notice  was  issued  to  Lizzina  Wilson 
for  revival  of  said  judgment,  and  execution  was  issued  there- 
on 26  May,  1899,  and  the  homestead  was  allotted  out  of  these 
lands,  but  the  allotment  was  not  recorded  till  after  the  expirar 
tion  of  ten  years  from  the  date  of  docketing  said  judgment 
On  7  June,  1901,  after  the  answer  in  this  case  had  been  filed, 
the  plaintiffs  entered  a  release  of  the  lien  of  said  docketed 
judgment  as  to  the  66  2-3-acre  tract 

His  Honor  correctly  held  that  the  judgment  was  not  a  lien 
for  the  $225,  that  part  of  the  judgment  not  having  been  dock- 
eted.    The  Code,  435.     The  reference  to  the  minute  docket 
was  sufficient  notice  to  put  a  purchaser  on  guard  as  to  the 
nature  thereof,  as  to  matters  which  did  not  "affect  the  title 
or  direct  the  payment  of  money."     But  a  money  judgment 
can  not  be  made  a  lien  unless  set  out  in  the  docketing  thereof, 
which  is  required  for  this  very  purpose  of  guarding  against 
liens,  unless  entered  on  the  docket     In  Holman  v.  Miller, 
103  N.  C,  at  page  120,  it  is  said:  "It  is  very  clear  that 
unless  the  judgment  is  docketed  upon  this  particular  docket, 
there  can  be  no  lien  by  virtue  of  the  judgment  alone,"  and  in 
Deivey  v.  Sugg,  109  N.  C,  at  page  335,  14  L.  R.  A.,  398, 
Merriraon,  O.  J.,  says:  "A  docketed  judgment  creates  and 
secures  a  lien  upon  the  judgment  debtor's  land.     Cut   a 
judgment,  in  order  to  create  such  lien,  must  be  docketed  in 
the  way  and  manner  above  pointed  out,  otherwise  the  judg- 
ment is  not  docketed,  ard  no  such  or  any  lien  arises,"  citing 
authorities. 

The  judgment  was  docketed  in  1889,  and  no  allotment  of 
homestead  having  been  made  till  after  the  ten  years  liad  ex- 
pired, there  was  no  suspension  of  the  statute  of  limitations. 
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and  the  lien  of  the  judgment  having  expired,  could  not  be 
revived  by  its  allotment  after  that  time.  The  execution 
issued  on  the  revived  judgment,  has  lien  only  from  its  levy, 
and  by  virtue  of  the  levy,  and  not  by  virtue  of  his  docketing 
the  judgment  in  1889.  Spicer  v.  Gambillj  93  K  C,  378 ; 
Pipkin  V.  Adams,  114  N.  C,  201 ;  McCaskill  v.  Orahaaa, 
121  N.  C,  190.  The  defendants,  the  lumber  company,  hav- 
ing acquired  title  for  value  prior  to  the  levy  of  such  execution, 
the  lands  in  their  hands  would  not  ordinarily  be  subjected. 
Whether  this,  being  a  judgment  for  costs  in  partition,  is  a 
judgment  in  rem  as  to  which  no  statute  runs,  Dobbin  v.  Rex, 
106  ^,  C,  444 ;  In  re  Walker,  107  N.  C,  340,  we  are  not 
called  upon  to  decide,  as  the  defendants  did  not  appeal,  but 
if  it  is,  his  Honor  correctly  adjudged  that  defendants  pay 
only  three-elevenths  of  the  costs,  for  each  tract  should  bear  its 
own  proportion.  Ilinnnnt  v.  Wilder,  122  N.  C,  149.  That 
case  holds  also  that  no  homestead  could  be  allotted  against 
the  judgment  for  costs  in  partition.  The  plaintiffs  could 
Bot^transfer  the  lien  on  their  own  tract  to  the  defendants^  by 
an  entry  in  their  own  favor  on  the  judgment  docket.  The 
$225  part  of  the  judgment  was  not  for  equality  for  partition, 
but  a  mere  personal  judgment  incidentally  annexed  for  mesne 
profits,  and  no  lien  ever  attached  as  above  stated,  by  reason 
rf  its  having  been  omitted  from  the  docketing  of  the  judg- 
nent. 
No  Error. 
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SHANKLB  V.  WHITLEY. 
(Filed  October  21,  1902.) 

1 .  APPEALS — Premature — References — Account. 

Where,  upon  issues  found  by  a  jury,  it  is  necessary  to  have  an 
account  taken,  and  an  order  of  reference  is  made,  an  appeal 
therefrom  is  premature  if  taken  before  final  judgment. 

2.  COUNTER-CLAIM— Judgment— Estoppel 

The  failure  to  set  up  a  counter-claim  existing  at  the  time  of  $l 
former  suit'does  not  estop  the  defendant  to  set  it  up  in  a 
subsequent  suit  between  the  same  parties. 

Douglas,  J.,  dissenting. 

Action  by  S.  L.  Shankle,  administratrix  of  W.  L.  Shankle« 
against  G.  A.  Whitley,  heard  by  Judge  Thomas  A.  McNeill 
and  a  jury,  at  April  Term,  1902,  of  the  Superior  Court  of 
Richmond  County.  From  a  judgment  for  the  defendant,  the 
plaintiff  appealed. 

J  as.  A.  Lockliart,  for  the  plaintiff. 
Morrison  &  WhUlocJc,  for  the  defendant. 

Clark,  J.  Upon  the  issues  found  by  the  jury,  it  was  iie<>- 
essar^^  to  have  an  account  taken,  and  the  cause  was  referred 
to  a  referee  to  state  the  account.  It  was  premature  to  appeal 
before  the  final  judgment  upon  the  coming  in  of  the  report. 
Blaclcirell  v,  McCain,  105  N.  C,  460,  and  numerous  cases 
there  cited.  The  plaintiff  should  have  merely  entered  his 
exception  at  this  stage.     Williams  v.  Walker ^  107  N.  C,  334. 

A  distinction  must  be  noted  between  those  cases  in  which  the 
plea  in  bar  is  sustained,  or  overruled,  as  a  matter  of  law  by 
the  Judge,  whereupon  the  party  may  appeal  at  once  if  he  so 
elect  (Royster  v,  Wright,  118  N".  C,  at  page  155,  and  Ci 
there  cited;  Smith  v.  Goldsboro,  121  N.  C,  350),  and 
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like  this,  where  the  issues  arising  upon  the  pleadings  have 
been  found  by  the  jury  and  the  reference  is  afterwards  made 
to  state  an  account,  or  ascertain  some  incidental  matter,  which 
becomes  necessary  before  final  judgment  upon  the  hearing. 
Even  in  the  first  class  of  cases,  it  is  optional  to  note  an  ex- 
ception or  appeal  at  once.     Kerr  v.  Hicks^  at  this  term. 

It  may  not  be  improper  to  say,  as  the  case  was  fully  dis- 
cussed on  the  merits,  that  the  defendant  was  not  estopped  to 
Bet  up  his  counter-claim  in  this  action,  because  he  might,  if 
he  had  chosen,  have  pleaded  it  in  a  former  action  against 
him  by  the  plaintiff,  brought  for  a  different  cause  of  action. 
The  pleading  of  a  counter-claim  is  optional.  Woody  v.  Jor- 
dan, 69  K  C,  189 ;  Tobacco  Co,  v.  McElwee,  94  K  C,  425. 

Appeal  Dismissed. 

Douglas,  J.,  dissenting.  I  do  not  think  the  appeal  is  pre- 
matura 


FOWLER  V.  FOWLER. 

(Filed  October  21,  1902.) 

^k^ARDY— Legitimation— The  Code,  Sees.  S9,  1S6,  255— Acts  1887, 
Chap.  766. 

Where,  by  the  laws  of  the  domicile  of  the  parents  at  the  time  of 
the  birth  of  their  bastard  child  and  of  their  marriage,  their 
marriage  legitimates  him,  the  legitimacy  attaches  at  the 
time  of  the  marriage,  he  being  a  minor,  and  follows  him 
wherever  he  goes. 

Action  by  S.  G.  Fowler  against  Kitty  Seaman  and  Kit 
Stanley  Fowler,  heard  by  Judge  Walter  H.  Neal,  at  Cham- 
bers, Moore  County.  From  a  judgment  for  the  plaintiff, 
the  defendant  Kitty  Seaman  Fowler  appealed. 
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V.  L.  S pence,  for  the  plaintiff. 

Douglass  &  Simms,  and  Shepherd  d'  Shepherd,  for  the  de- 
fendant. 

Clark,  J.  This  is  a  proceeding  begun  before  the  Clerk 
by  the  plaintiff  for  the  legitimation  of  his  son  under  The 
Code,  Sec.  39.  The  petition  alleges  that  the  plaintiff  is  a  cit- 
izen and  rcsident  of  the  county,  that  about  1  July,  1893,  the 
plaintiff  and  defendant  were  married  at  Milwaukee,  Wiscon- 
sin ;  that  for  four  or  five  years  previous  thereto,  and  up  to 
the  marriage,  they  had  lived  and  habitually  co-habited  to- 
gether at  0337  Carpenter  street,  Chicago,  Illinois,  and  during 
that  time  there  was  born  to  them,  on  15  November,  1892,  a 
son,  of  whom  the  plaintiff  was,  and  has  always  been  reputed 
to  be,  the  father,  and  that  the  plaintiff  and  tlie  defendant  have 
continued  to  live  together  since  the  marriage.  The  wife  an- 
swers, aduiitting  all  of  above  allegations,  except  that  she  de- 
nies that  ])laintiff  is  a  resident  and  citizen  of  the  county,  and 
for  a  furtlicr  defense  alleges  cruel  treatment  by  plaintiff,  for 
which  she  ha^<  an  action  for  divorce  a  mcnsa  ct  thoro  pending 
and  that  the  Clerk  of  the  Superior  Court  has  no  jurisdiction. 
The  child  was  made  a  party  defendant,  and  through  his 
guardian  ad  litem  answered,  admitting  all  the  above-recited 
allegations  of  the  complaint.  The  Clerk  granted  the  petition, 
and  his  judgment,  on  appeal,  was  affirmed  by  the  Judge  at 
chambers,  from  which  judgment  the  wife  appealed. 

The  plaintiff  contends  that,  by  virtue  of  The  Code,  Sec, 
136,  the  words  "Superior  Court,"  in  section  39,  means  the 
Clerk,  and  that  if  this  is  not  so,  the  case  having  gotten  before 
the  Judge  of  the  Superior  Court,  his  action  is  valid  by  virtue 
of  chapter  276,  Laws  1887,  amending  The  Code,  Sec.  265, 
and  relies  on  Roseman  v.  Roseman,  127  N.  C,  494,  and  Uty 
V.  Broum,  120  N.  C,  270,  and  cases  there  cited.  The  defend- 
ant contends  that,  considering  the  caption  of  section  39,  as 
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may  be  done,  State  v.  Woolard,  119  N.  C,  779,  and  other  lan- 
goage  in  section  39,  that  section  126  does  not  apply,  but  the 
Saperior  Court  at  term  alone  has  jurisdiction,  and  that  this 
defect  is  not  cured  by  the  appeal  to  the  Judge  at  chambers. 

We  are  not  called  upon  to  decide  this  very  interesting  ques- 
tkm,  because,  upon  the  face  of  the  petition,  there  is  a  fatal 
defect,  in  that  no  cause  of  action  is  stated — a  defect  which 
the  Court  must  notice  ex  mero  motu.  Nash  v.  Farrabow, 
115  N.  C,  303 ;  LaM  v.  Ladd,  121  K  C,  118 ;  Cary  v.  Alle- 
good.  Ibid.,  54.  This  proceeding  is  provided  to  legitimate 
illegitimates,  but  it  appears  from  the  averments  in  the  com- 
plaint that  the  child  is  already  legitimated. 

By  the  laws  of  this  State,  the  subsequent  marriage  of  the 
parent  does  not  legitimate  their  children  bom  prior  to  the 
marriage.  But  legitimacy  is  a  status,  and  by  the  laws  of  Illi- 
nois the  subsequent  marriage  of  the  parents  legitimates  their 
prior  offspring.  "If  the  mother  of  any  bastard  child  and  the 
reputed  father  shall,  at  any  time  after  its  birth,  intermarry, 
the  said  child  shall  in  all  respects,  be  deemed  and  held  legiti- 
mate." Rev.  Stat.  (1895),  page  203,  Sec.  15.  The  parties 
were  domiciled,  according  to  the  complaint,  at  the  time  of  the 
child's  birth  and  up  to  the  time  of  the  marriage,  in  Illinois, 
and  it  is  well  settled  that  the  child,  being  still  a  minor,  its 
legitimacy  then  accrued  and  accompanies  it  wherever  it  goes. 
Eyen  if  the  domicile  had  been  in  Wisconsin  at  the  time  of  \^ 
the  marriage,  the  law  there  is  the  same,  if  the  father  recog-  J^ 
niaed  the  child  as  his,  as  it  appears  he  did.  Rev.  Stat  Wis- 
eonsin  (1778),,  Sec.  2274.  The  Illinois  statute  was  enacted 
a»  far  back  as  1845. 

By  both  the  civil  and  canon  law  the  subsequent  marriage  of 
Ae  parents  legitimated  their  offspring  bom  before  marriage. 
1  Bl.  Com.,  454.  It  was  when  the  Bishops  at  the  Parliament 
held  at  the  Priory  of  Merton  in  Surrey  (in  1236)  attempted 
to  nnionre  a  change  in  the  commrm  law  to  that  effect  that  the 
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Barons  answered,  ^^Nolumus  leges  angliae  mutare"' — "We  are 
unwilling  to  change  the  laws  of  England"  (1  Bl.  Com.,  456; 
2  Kent  Com.,  209),  and  made  an  entry  on  the  Journal,  20 
Hen.  III.,  C.  9,  which  is  known  as  the  statute  of  Merton* 
This  remains  the  law  of  England  to-day,  as  it  does  in  North 
Carolina,  though  Virginia  and  many  other  States,  as  well  as 
Illinois  and  Wisconsin,  have  adopted  the  civil  law  in  this  par- 
ticular. It  seems  well  settled  in  England,  as  well  as  else- 
where, that  when  by  the  law  of  the  domicile  of  the  parents, 
both  at  the  time  of  the  birth  and  the  law  of  the  domicile  at 
the  time  of  the  subsequent  marriage  of  the  parents,  the  effect 
of  the  marriage  is  to  legitimate  the  children,,  the  legitimacy 
attaches  (if  the  children  are  not  adults),  and  goes  with  them 
wherever  they  go.  "If  by  that  law  he  is  thereby  rendered 
legitimate,  he  will  be  regarded  as  legitimated  everywhero, 
even  in  States  w^hose  laws  do  not  recognize  subsequent  legiti- 
mation." Minor  Confl.  Laws,  Sec.  99,  citing  very  numerous 
authorities.  The  English  Courts  only  differ  from  others  in 
holding  that  it  is  the  law  of  the  father's  domicile  at  the  time 
of  the  birth  which  governs,  and  not  the  law  of  the  domicile 
at  the  time  of  marriage.  Minor,  ut  supra,  where  the  whole 
subject  is  clearly  and  interestingly  discussed.  To  same  pur- 
port. Dicey  Confl.  Laws,  Rule  134 ;  Wharton  Law  of  Nations, 
172 ;  Wharton  Confl.  Laws,  Sees.  240-248 ;  Story  Confl.  Laws, 
Sec.  93-93v  (8th  Ed.),  where  the  subject  is  exhaustively 
considered ;  Miller  v.  Miller,  91  N.  Y.,  315,  43  Am.  Rep., 
669 ;  Ross  v.  Ross,  129  Mass.,  252,  37  Am.  Rep.,  321.  The 
American  authorities,  all  to  same  purport,  will  be  found  col- 
lected in  3  Am.  and  Eng.  Enc,  895  and  6 ;  6  Century  Digest, 
C.  C.  1827-1830.  In  Ross  v.  RosSy  supra.  Gray  C.  J.,  re- 
views all  the  authorities  up  to  that  decision  (1880)  ;  see  also 
Adams  v.  Adams,  164  Mass.,  290,  13  L.  R.  A.,  275,  and 
notes. 

As  the  child  was  legitimate,  upon  the  allegations  in  the 
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complaint,  when  the  child  came  to  this  State,  the  removal  of 
his  parents  hither  could  not  have  the  effect  to  make  him  a  baa- 
tard,  and  the  complaint  states  no  cause  of  action. 

A  similar  instance  is  that  of  a  marriage  solemnized  in  a 
State,  whose  laws  pennit  such  marriage,  between  a  negro  and 
a  white  person  domiciled  in  such  State.  This  is  valid  on 
their  removal  to  this  State,  though  such  marriage  would  have 
teen  invalid  if  such  parties  had  been  domiciled  here.  State 
V,  Ross,  70  N.  C,  242,  22  Am.  Rep.,  G78 ;  Woodard  v.  Blue, 
103  N.  C,  at  page  114.  The  status  accompanies  the  person, 
and  is  not  changed  by  the  removal. 

Action  Dismissed. 


BURNS  V.  WOMBLE. 
(Filed  October  21,  1902.) 

1.  TRESPASS — Estoppel— -Writ     of    Possession— Mortgages— Eject- 

ment— Sheriff. 

Where  a  wife  Joins  a  husband  in  a  mortgage  for  the  purpose  of 
relinquishing  her  right  of  dower  and  homestead,  and  the 
mortgage  is  foreclosed  and  ejectment  brought  by  the  pur- 
chaser, she  not  being  made  a  party  thereto,  the  wife  has  no 
ground  for  trespass  against  a  sherift  who  executes  a  writ  of 
possession  in  the  ejectment  suit,  although  after  the  giving 
of  the  mortgage  she  received  a  deed  for  an  interest  in  the 
property  from  a  third  person. 

2.  TRESPASS— Release— Writ  6f  Possession— Sheriff, 

A  release  of  a  sheriff  from  liability  for  trespass  in  executing  a 
writ  of  poEsesElon  releases  the  plaintiff  in  the  writ. 

Douglas,  J.,  dissenting  in  part. 

Action  by  G.  13.  and  Martha  Bums  against  J.  W.  Womble, 
te^rd  by  Judge  Walter  H.  Neal  and  a  jury,  at  November 
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Term,  1901,  of  the  Superior  Court  of  Chatham  County. 
From  a  judgment  for  the  plaintiffs,  the  defendant  appealed. 

No  coimsel  for  the  plaintiffs. 

Womack  &  Hayes,  and  H.  A,  London,  for  the  defendant 

FuECHBs,  C.  J.     On  the  14th  February,  1888,  the  plaintiff 
G.  B.  Bums,  made  and  executed  a  mortgage  to  S.  T.  Womble 
for  the  tract  of  land  on  which  he  resided,  with  full  coyenantii 
of  warranty  and  seizin,  in  which  the  plaintiff  Martha,  who 
is  the  wife  of  the  plaintiff  G.  B.  Bums,,  united.     It  is  stated 
in  the  mortgage  that  the  plaintiff  Martha  joined  in  the  deed 
for  the  purpose  of  relinquishing  her  right  of  dower  and  claim 
to  homestead.     The  mortgage  contained  the  usual  power  of 
sale  upon  default  of  payment;  and  upon  such  def^iult  the 
mortgagee  sold  said  land,  and  the  defendant  became  the  pur- 
chaser and  took  a  deed  therefor  from  the  mortgagee.     Upon 
the  plaintiffs  refusing  to  surrender  possession  to  the  defend- 
ant, he  commenced  an  action  of  ejectment  against  the  plaintiff 
G.  B.  Burns  in  the  Superior  Court  of  Chatham  County.     In 
this  action  for  possession,  the  plaintiff  therein  (the  defendant 
in  this  action)  set  forth  in  his  complaint  the  making  of  the 
mortgage  to  S.  T.  Womble,  the  sale  and  purchase  by  hxai^ 
that  he  is  thereby  the  owner  of  the  land,  and  demands  posses- 
sion.    The  defendant  (G.  B.  Bums)  answered,  admitting  the 
execution  of  the  mortgage  as  alleged  in  the  complaint^  but 
saying  that  he  had  not  sufficient  knowledge  of  the  facts  stated 
in  the  second  paragraph  of  the  complaint  to  admit  it,  and 
therefore  denies  the  same.     And  he  denied  that  the  plaintiff 
was  the  owner  of  the  land  mentioned  in  the  mortgage  and  in 
the  complaint. 

At  May  Term  of  said  Court  the  case  came  on  for  trial  upon 
the  issues  raised  by  the  complaint  and  answer,  and  the  Court 
submitted  this  issue :  "Is  the  plaintiff  the  owner  and  entitled 
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to  the  iininecliate  posseesion  of  the  land  described  in  the  com- 
pUint?"  and  the  juiy  answered  ''Yes."  And  upon  this  issue 
being  found  for  the  plaintiff,  his  Honor,  Judge  Allen,  on  mo- 
tion of  plaintiff's  counsel,  rendered  judgment  as  follows: 
^'It  is  ordered  and  adjudged  that  tJie  plaintiff  is  the  owner  and 
entitled  to  the  immediate  possession  of  the  land  described  in 
die  complaint,  and  that  he  recover  his  costs  of  the  defendant, 
to  be  taxed  by  the  Clerk,"  And  upon  this  judgment  the 
Clerk  of  said  Court  issued  an  execution  and  writ  of  posses- 
8i<«i  to  the  Sheriff,  in  which  the  following  language  is  used : 
^Tou  are  therefore  commanded  to  satisfy  said  judgment  by 
dispossessing  the  said  6.  B.  Burns  and  those  holding  under 
him,  and  by  placing  the  said  J.  W.  Womble  in  possession," 
etc  This  writ  was  placed  in  the  hands  of  the  Sheriff,  and  he 
was  attempting  to  execute  it  when  the  trespass  complained  of 
was  committed. 

It  is  clear  that  the  Sheriff  had  a  duty  to  perform  in  dis- 
charge of  the  requirements  of  his  office,  for  which  he  would 
have  been  liable  to  penalties  and  damages  if  he  failed  in  its 
performanca  All  he  could  do  was  to  see  that  the  judgment 
was  regular  and  authorized  the  issuance  of  the  writ,  aad  then 
to  execute  the  same. 

Whether  the  plaintiff  G.  B.  Burns  was  the  owner  of  the 
land  or  not,  he  had  made  his  deed  (the  mortgage),  in  which 
he  alleged  and  covenanted  that  he  was  the  owner  in  fee  simple. 
And  he  was  certainly  estopped  to  deny  that  he  was  the  owner, 
and  has  no  right  to  complain  that  he  has  been  dispossessed 
by  a  judgment  of  the  Court  and  a  writ  of  possession. 

The  wife,  the  feme  plaintiff,  was  a  party  to  the  mortgage, 
signed  and  duly  executed  the  same,  in  which  she  covenanted 
that  her  husband,  G.  B.  Bums,  was  the  fee-simple  owner 
"and  had  the  right  to  make"  said  mortgage.  But  she  now 
daims  that  on  the  11th  of  January,  1895,  M.  T.  Bums  made 
her  a  deed  to  one  undivided  fourth  of  said  land,  and  that 
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she  IS  now  the  o^vner  thereof.  This  may  be  so,  but,  if  it  is, 
the  Sheriff  could  not  take  her  word  for  that,  and  not  discharge 
the  duties  of  his  office  in  executing  the  process  of  the  Court. 
If  she  was  the  owner  of  one-fourth  part  of  this  land,  or  any 
other  part,  she  had  the  right  to  intervene,  make  herself  a 
party  to  the  action  of  Womble  against  her  husband,  and  set 
up  her  claims,  whatever  they  are,  and  have  them  passed  on  by 
the  Court.  Cecil  v.  Smith,  81  N.  C,  285;  Taylor  v.  Apple, 
90  N.  C,  343 ;  Young  v.  Greenlee,  82  N.  C,  346. 

Suppose  the  plaintiff  Martha  had  not  gotten  a  deed  from 
M.  T.  Burns  (dated  11  January,  1895),  will  it  be  contended 
that  the  Sheriff  would  have  committed  a  trespass  on  the 
plaintiffs  in  this  action  by  removing  them  and  their  effects 
from  this  land  in  obedience  to  the  execution  then  in  his  hands? 
And  the  fact  that  she  had  a  deed  (whicli  she  did  not  even 
show  to  the  Sheriff)  can  make  no  difference.  Suppose  that 
Burns  had  been  the  tenant  of  A,  and  Womble  had  brought 
his  action  of  ejectment  against  him,  A  would  have  had  the 
right  to  intervene  and  set  up  his  title  to  the  land,  and  if  ho 
sustained  his  title,  Womble  would  not  have  been  entitled 
to  a  writ  of  possession.  But  suppose  he  sat  by  and  did  not 
intervene,  and  Womble  recovered  judgment  declaring  that 
he  was  the  owner  and  entitled  to  the  immediate  possession, 
would  it  be  contended  that  A  would  be  allowed  to  meet  the 
Sheriff  on  the  premises  and  defy  his  authority  to  dispossess 
Burns  ?  As  A  was  not  a  party,  he  would  not  be  estopped  to 
bring  an  action  and  assert  his  title  against  Womble,  if  be  had 
any.  But  he  would  not  be  allowed  to  enforce  his  claim  by* 
preventing  the  Sheriff  from  executing  the  process  of  tlie 
Court.  The  plaintiff  Martha  stands  in  the  same  condition 
as  A  would  have  stood,  as  it  will  appear  from  the  cases  al- 
readv  cited. 

The  Sheriff  being  authorized  to  dispossess  the  plaintiffs, 
he  committed  no  trespass  for  which  he  is  liable  for  damages, 
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unless  it  be  on  account  of  the  manner  in  which  he  executed 
the  process.  And  although  the  plaintiffs  allege  that  it  was 
done  with  great  violence,  the  evidence  does  not  seem  to  sus- 
tain that  allegation,  and  if  it  did,  that  matter  is  not  before  us, 
as  the  plaintiff  did  not  appeal. 

The  right  of  the  plaintiffs  to  recover  against  the  defendant 
depends  upon  the  unlawful  acts  of  the  Sheriff,  and  as  we  are 
of  the  opinion  that  he  was  authorized  to  do  what  he  did,  the 
plaintiffs'  action  must  fail. 

But  it  further  appears  that  the  plaintiffs  had  compromised 
with  the  Sheriffs,  Jenkins  and  Johnson,  for  the  alleged  tres- 
pass for  which  this  action  is  brought,  for  which  they  received 
$1S5  from  each  one  of  them.  This  was  a  discharge  of  the  de- 
fendant Womble.  A  party  may  have  an  action  against  each 
of  several  trespassers,  but  the  satisfaction  of  one  judgment 
is  a  satisfaction  and  discharge  of  all.  And  a  compromise 
and  discharge  of  one  is  a  discharge  of  all.  KirJcwood  v. 
Millerj  5  Sneed  (Tenn.),  465;  73  Am.  Dec,  144,  and  notes, 
and  authorities  there  cited ;  Patterson  v,  Mfg.  Co.,  41  Minn., 
S4,  4  J^.  R.  A.,  744,  and  notes  on  pages  44,  45.  And  this 
is  held  to  be  so,  although  the  plaintiff  stipulates  that  it  is  not 
to  be  a  discharge  of  the  others.  Ellis  v.  Biizer,  2  Ohio 
(Hammond),  81),  15  Am.  Dec,  534. 

There  is 

Error. 

DoiOL^is,  J.,  concurring  in  result  only.  I  concur  in  the 
opinion  of  the  Court  only  in  so  far  as  it  holds  that  the  release 
of  the  Sheriffs  by  the  plaintiff  operated  as  a  release  of  the 
defendant.  I  can  not  concur  in  the  remainder  of  the  opinion 
either  upon  reason  or  authority,  nor  is  it  at  all  necessary  to  do 
80  for  a  determination  of  this  case. 

It  may  at  times  create  unmerited  hardship,  but  I  feel  com- 
pelled to  adhere  to  the  principles  laid  down  by  this  Court  in 
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Sinith  V.  Ingram,  130  X.  C,  100.  It  should  be  remembered 
that  in  the  case  at  bar  the  plaintiff  is,  and  was  at  the  time  of 
the  eviction,  a  married  woman ;  that  she  was  not  a  party  to  the 
action  of  ejectment,  and  that  she  held  possession  of  the  land, 
from  which  she  was  evicted,  as  a  tenant  in  common  under  a 
title  admittedly  good  and  entirely  disconnected  from  her 
husband.  As  is  said  in  the  opinion  of  the  Court,  it  is  stated 
in  the  mortgage  that  the  plaintiff  Martha  joined  in  the  deed 
for  the  ]>urpose  of  relinquishing  her  right  of  dower  and 
claim  to  homestead.  She  acquired  one  undivided  fourth  of 
the  land  after  tlie  execution  of  the  mortgage,  which  therefore 
could  not  possibly  have  been  conveyed  in  the  mortgage.  To 
say  that  a  married  woman  is  estopped  by  any  covenants  of 
warranty  contained  in  a  deed  professedly  made  for  the  sole 
purpose  of  conveying  only  her  dower  and  homestead,  is  an 
extension  of  the  doctrine  of  "feeding  an  estoppeP'  which  I 
am  not  prepared  to  accept.  Neither  can  I  admit  that  a  mar- 
ried woman  can  lose  her  rights  of  property  by  failing  to 
inter\'^ene  in  a  suit  to  which  the  then  plaintiff  did  not  see  fit 
to  make  her  a  party. 


QUEEN   CITY   PRINTING   AND   PAPER   COMPANY   v.   MrADEN. 

(Filed  October  21,  1902.) 

1.  CONTRACTS— Fraud— Subacriptions— Corporations. 

The  evidence  in  this  case  is  sufficient  to  be  submitted  to  the  jury- 
on  the  question  whether  the  subscription  for  stock  was  in- 
duced by  fraud. 

2.  Y'hBABlNGS—Ansxcei'— Waiver— Demurrer— The  Code,  Sec,    2-'i8. 

The  defect  of  the  answer,  setting  up  the  defense  of  fraud,  from 
failure  to  allege  the  knowledge  of  the  plaintiff  of  the  fraud. 
is  waived  by  failure  of  plaintiff  to  demur. 
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Action  by  the  Queen  City  Printing  and  Paper  Company 
against  Henry  M.  McAden,  heard  by  Judge  H,  R.  Starhuck 
and  a  jury,  at  eTanuary  Term,  1902,  of  the  Superior  Court 
of  Meoklkxburg  County. 

This  action  is  brought  to  recover  the  amooint  ($500)  sub- 
scribed by  defendant  for  ten  shares  of  stock  in  plaintiff  com- 
pany. Defendant  resisted  a  recovery  upon  the  gjrounds 
(among  others  not  necessary  now  to  be  stated  or  discussed) 
that  plaintiff,  through  its  agent  and  president,  H.  A.  Murrill, 
induced  the  subscription  by  false  representations.  Upon  the 
trial,  the  defendant  in  his  own  behalf  testified  that : 

"Between  the  16th  and  20th  of  April,  1900,  Mr.  Murrill 
came  to  me  with  the  subscription  list  introduced  in  evidence. 
He  had  other  papers  with  him,  or  at  least  told  me  he  had,  but 
I  did  not  see  them.  He  told  me  that  he  and  J.  P.  Wilson 
and  George  E.  Hiss  and  others  had  been  talking  about  reor- 
ganizing the  Queen  City  Printing  and  Paper  Company,  and 
wanted  me  to  help  him ;  that  he,  J.  P.  Wilson,  E.  A.  Smith 
and  Greorge  B.  Hiss  had  agreed  to  take  most  of  the  stock,  and 
would  take  it  all,  but  wanted  a  few  outsiders  for  their  influ- 
ence, and  that  George  B.  Hiss  had  recommended  and  sent  him 
to  rae.  He  said  George  B.  Hiss  would  be  treasurer  of  the 
oorapany,  and  that  George  B.  Hiss,  J.  P.  Wilson  and  E.  A. 
Smith  would  be  large  stockholders^  and  that  George  B.  Hiss 
would  be  actively  in  charge  of  the  financial  part  of  the  busi- 
ness. I  said  to  him,  I  don't  know  anything  about  your  busi- 
ness, but  if  George  B.  Hiss  is  going  to  be  a  stockholder  and 
inanasre  tlie  tiling,  and  I  can  be  of  any  assistance  to  you,  I 
will  be  glad  to  take  some  stock.  I  suppose  you  want  only  a 
small  subscription.  I  will  subscribe  for  three  shares,  or 
*150.  He  said,  'Yo\i  might  as  well  make  it  $600.'  I  re- 
plied, 'Well,  if  George  B.  Hiss  is  going  to  be  interested  and 
manage  this  concern,  and  asks  for  my  help,  we  will  make  it 
S500.''     I  then  signed  my  name  for  $600.     At  that  time 
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George  B.  Hiss  and  I  were  associated  in  a  number  of  business 
enterprises,  and  we  had  been  accustomed  to  help  each  other 
out.  If  Mr.  Hiss  wanted  help,  ,1  would  help  him,  and  vice 
versa,  Mr.  Murrill  told  me  that  Mr.  Hiss  had  sent  him  to 
me.  I  said  to  him,  Why  is  it  that  Mr.  Wilson  and  Mr.  Hiss 
have  not  subscribed?'  He  said,  'They  haven't  subscribed 
their  names,  because  they  expect  to  take  whatever  stock  is 
left,  and  don't  know  now  what  to  put  down,'  and  he  further 
said  that  Wadsworth  and  Franklin  had  authorized  him  to 
put  their  initials  on  the  list,  but  had  not  signed  themselves 
because  tliey  were  constantly  being  solicited  to  take  stock  in 
companies  and  didn't  want  everybody  to  be  bothering  them, 
but  that  they  were  going  to  be  stockholders  in  the  company. 

"Mr.  Hiss  is  a  splendid  business  man,  and  I  had  absolute 
confidence  in  him.  When  Mr.  Murrill  came  to  see  me,  he 
stated  that  he  knew  I  had  great  confidence  in  Mr.  Hiss. 

"I  told  Mr.  Percy  Tliompson-  what  I  have  told  here. 

"Some  time  before  the  meeting,  which  was  held  on  the  26th. 
of  April,  1900,  Mr.  Murrill  came  back  to  see  me  and  said: 
'It  may  be  Mr.  Hiss  is  so  busy  in  other  matters  that  he  can't 
become  treasurer.  Would  some  other  good  man  do  for  treas- 
urer V  1  said,  'Any  reliable  man  that  the  stockholders  may 
agree  on  for  treasurer  will  be  satisfactory  to  me.'  He  then 
said,  'Would  Mr.  D.  W.  Gates  do  ?'  and  I  replied,  'If  Mr. 
Gates  is  satisfactory'  to  a  majority  of  the  stockholders,  as 
treasurer,  he  will  be  satisfactory  to  me.'  He  showed  me  a 
paper  from  Mr.  Gates,  stating  that  he  would  accept  the  po- 
sition. I  then  said  to  him  'Well,  what  about  Mr.  Hissi' 
He  said,  'He  is  a  stockholder,  and  will  give  it  as  much  of  his 
time  as  his  business  will  permit,  and  will  be  interested  in  the 
management  of  the  company.'  I  then  said  to  him,  T  take  the 
stock  on  accoimt  of  my  friendship  for  Mr.  Hiss,  and  because 
it  has  been  represented  to  me  that  he  wanted  me  to  take  it.* 
This  representation  wag;  what  had  caused  me  to  sign  the  sub- 
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acription  list.  I  told  Mr.  Murrill  of  my  friendship  for  Mr. 
Hiss,  and  of  the  different  things  we  were  interested  in  together. 
Mr.  Murrill  told  me  that  the  corporate  stock  of  the  re-organ- 
ized company  was  to  be  $15,000 ;  that  he  did  not  want  a  large 
Bubscription  from  outsiders,  because  Mr.  Smith,  Mr.  Wilson 
and  Mr.  Hiss  expected  to  be  large  stockholders.  Mr.  Wilson 
and  Mr.  Smith  are  highly  successful  business  men. 
"The  main  reason  why  I  signed  the  subscription  list  was 

because  Mr.  Murrill  stated  to  me  that  Mr.  Hiss  was  going  to 
be  a  large  stockholder  and  t^ke  an  active  interest  in  the  com- 
pany, and  I  was  willing  to  intrust  my  money  in  the  enter- 
prise on  account  of  my  confidence  in  Mr.  Hiss. 

"Afterwards  I  had  a  conversation  with  Mr.  George  B.  Hiss 
and  Mr.  J.  P.  Wilson.     In  consequence  of  what  they  said  to 
me,  I  went  and  saw  Mr.  Murrill  before  the  meeting,  which 
was  held  on  the  26th  of  April,  and  stated  to  him  that  things 
had  been  misrepresented  to  me,  and  that  Mr.  Hiss  had  told 
me  that  he  was  not  a  stockholder,  and  had  never  intended  to 
be,  and  had  not  suggested  Murrill's  going  to  see  me,  and 
would  have  nothing  to  do  with  the  management  of  the  con- 
cern.    I  told  Mr.  Murrill  that  I  withdrew  my  subscription. 
I  got  the  notice  of  the  meeting  of  the  26th  of  April,  1900, 
after  this  conversation  with  Mr.  Murrill.     After  the  notice, 
and  on  the  day  set  for  the  meeting,  I  went  to  see  Mr.  Murrill 
again,  and  repeated  to  him  what  I  have  just  stated,  adding 
that  I  was  not  liable  on  the  subscription  and  would  not  come 
to  the  meeting.     It  was  stated  in  the  notice  that  the  meeting 
would  be  held  for  the  re-organization  of  the  company  on  the 
26th  of  April,  1900.     Mr.  P.  M.  Thompson  was  with  me 
when  I  had  the  last  conversation  with  Mr.  Murrill.     Mr. 
Murrill  didn't  denv  what  T  said,  but  said  to  me,  'I  am  not  in 
a  position  to  release  you,  and  it  will  break  up  the  whole  thing 
if  you  drop  out.'     He  said,  *You  come  to  this  meeting,  and  I 
will  find  a  way,  afterwards,  to  take  the  stock  off  your  hands.' 


182  IN  THE  SUPREME  COURT.  [131 


Printing  Co.  v,  McAden. 


I  Baid  to  hiniy  'If  I  come  to  your  meeting,  I  will  make  it  so 
hot  for  you  that  I  had  better  stay  away.' 

*  *  *  "My  refusal  to  go  into  the  company  was  be- 
cause of  the  representation  that  Mr.  Hiss  waB  going  to  be  a 
stockholder  and  actively  interested  in  the  business.  The  fact 
that  this  representation  was  not  true  was  the  reason  that  I 
refused  to  go  into  the  company."     *     *     * 

The  case  on  appeal  states  that  "Upon  the  conclusion  of  the 
evidence,  the  Court  ruled  that  the  representations  which  de- 
fendant McAden  testified  had  been  made  to  him  by  Murrill, 
were  insufficient  to  invalidate  McAden's  subscription  to  the 
stock  upon  the  grounds  as  contended  by  defendant,  that  said 
subscription  was  induced  by  said  representations,  were  false 
and  constituted  a  condition  to  the  subscription  which  had  not 
been  complied  Avith,  and  that  the  jury  would  not  be  permitted 
to  consider  said  representations  for  the  purpose  of  finding  the 
subscription  invalid  upon  the  grounds  aforesaid,"  to  which 
defendant  excepted.  There  was  a  verdict  for  plaintiff ;  mo- 
tion for  new  trial  refused,  and  defendant  appealed. 

Defendant  contends  that  the  evidence  of  defendant  must 
be  taken  as  true,  as  the  Court  ruled  it  out  upon  the  ground 
that  it  was  insufficient  in  law  to  establish  any  defence  to  the 
plaintiff's  claim.  And  assuming  that  the  subscription  of 
McAden  was  induced  by  the  false  representations  that  Hiss 
had  agreed  to  become  a  stockholder  and  to  take  an  active  part 
in  the  management  of  the  business  of  the  company,  and  that 
plaintiff's  agent  had  been  sent  by  it  to  defendant  to  request 
him  to  take  stock,  then  such  representations  were  material, 
and  that  the  Court  erred  in  its  ruling. 

Plaintiff  contends  that  this  evidence  was  immaterial  and 
insufficient  to  invalidate  the  contract  of  subscription,  and  that 
its  consideration  was  properly  excluded  by  the  Court  upon 
the  grounds  that  the  allegations  in  the  answer  do  not  state 
facts  constituting  fraud,  in  that  they  do  not  allege  that  the 
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falsity  of  the  representations  was  known  to  plaintiff,  and  in- 
sist that  it  was  neeessary  for  defendant  to  have  alleged  and 
yroved  the  same. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

C.  }V.  TilUtt,  and  T.  C.  ChdhHe,  for  the  plaintiff. 
BnnveU,  ^Vcdker  &  Cansler,  for  the  defendant. 

Cook,  J.,  after  stating  the  ease.  From  the  ruling  of  his 
Honor  we  understand  he  held  that,  taking  McAden's  evidence 
to  be  true,  it  was  immaterial  and  insufficient  to  make  out  such 
a  case  of  fraud  as  would  rescind  the  contract  of  subscription, 
and  in  this  we  think  there  was  error. 

To  constitute  the  fraud,  there  must  have  been  a  representa- 
tion, ex])ro}3s  or  implied,  false  within  the  knowledge  of  Mur- 
rill,  reasonably  relied  on  by  defendant,  and  constituting  a 
material  inducement  to  the  contract.     Adams'  Eq.,  177. 

From  the  evidence  of  McAden,  it  clearly  appears  that  the 
repres^Mitations  made  to  him  by  Murrill,  and  upon  wliich  he 
relicnl,  wore  f abe ;  that  they  were  material  to  the  inducement, 
for  othonvise  he  would  not  have  signed  the  subscription  list. 
The  nature  of  the  transaction  shows  that  Murrill  was  speak- 
ing aii  of  his  own  knowledge  (*^Murrill  told  me  that  Mr.  Hiss 
had  sent  him  to  me";  ^'he  (Tliss)  is  a  large  stockholder"; 
1  went  to  see  ilurrill  again  and  rt^peated  to  me  what  I  have 
jnst  stated.  *  *  *  Murrill  did  not  deny  what  I  said"), 
and  tliorofore  the  falsity  of  the  representations  must  have 
wen  known  to  him.  If  this  be  so,  then  the  subscription 
^as  induced  by  fraud,  and  voidable  at  the  option  of  defend- 
ant, which  he  promptly  repudiated  without  laches.  Clark 
<>n  Corporations,  288  et  seq ;  1  Cook  on  Stock  and  Stock- 
holders and  (^orj).,  Sec.  151  and  101;  Henderson  v,  Lacon, 
Law  Ke|>8. 5  Eq.  Cases  (1867-'8),  248 ;  Ross  v.  Estates  Invest- 
n»^n/  Co.,  3  Law^  Rep.,  682.    The  contention  of  plaintiff  as  to 
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the  failure  to  allege  knowledge  by  Murrill  of  the  falsity,  can 
not  be  siTstained.     It  is  true  that  such  knowledge  should  have 
been  expressly  pleaded,  for  otherwise  the  answer  would  be 
demurrable,   and  the  answer  does  not  allege  that  Murrill 
knew  that  the  representations  he  made  were  false ;  but  plain- 
tiff did  not  demur  to  it,  as  he  should  have  done  (Code,  Sec. 
248)  had  he  desired  to  take  advantage  of  such  defects  in  the 
answer.     So,  we  have  a  defective  statement  of  defendant's 
grounds  of  defense,  which  must  be  deemed  to  have  been 
waived  under  the  principle  well  settled  and  fully  discussed 
in  Halstead  v.  Mullen,  93  N.  C,  252 ;  Knowles  v.  Railroad, 
102  N.  C,  59;  Ijadd  v.  Ladd,  121  N.  C,  118;  MaHin  v. 
Martin,  130  X.  C,  27.     In  those  cases,  the  exceptions  were 
taken  to  defects  appearing  in  the. plaintiff's  complaint,  while 
in  the  ca&e  at  bar  they  are  taken  to  the  allegations  made  in 
the  answer,  which  sets  up  an  affirmative  defense  with  the 
burden  of  proof  on  defendant,  and  is  subject  to  those  rules 
which  apply  to  a  complaint.     The  facts  relied  upon  as  the 
basis  of  a  defense  must  be  set  out  in  the  answer  with  the 
same  precision  as  is  required  in  a  complaint.     Anderson  t?. 
Logan,  105  X.  C,  260;  Rountree  v.  Brinson,  98   N.   C, 
107.     The  answer  expressly  alleges  all  the  facts  material 
and  necessary  to  constitute  the  fraud,  except  that  plaintiff 
hncv:  that  his  representations  were  untrue  at  the  time  he 
made  them  to  defendant,  of  which  no  advantage  was  taken 
]>y  demurrer.     Had  plaintiff  demurred  to  the  answer,  stating 
such  defect  as  his  grounds,  it  could  have  been  easily  remedied 
by  amendment  {Ladd  v,  Ladd  and  Martin  v.  Martin,  supra) 
had  defendant  l)een  so  advised. 

As  there  will  have  to  be  a  new  trial,  we  deem  it  unneces- 
sary to  discuss  the  other  questions  raised  in  this  appeal. 

'New  Trial. 


N.  C]  AUGUST  TERM,  1902.  185 


Hall  v.  Hall. 


HALL  V.  HALL. 
(Filed  October  21,  1902.) 


1.  lilVOJiCE— Verdict— Jury— Acts  1899,  Chap.  211— The  Code,  8ec. 

1288. 

In  an  action  for  divorce,  a  verdict  by  eleven  Jurors,  consented 
to  by  both  parties,  is  valid  if  for  the  defendant,  but  invalid 
if  for  plaintiff. 

2.  mvORCE—Neto  Trial— Issues-Judgment. 

A  new  trial  may  be  granted  in  an  action  for  divorce  on  the  issues 
of  adultery  by  plaintiff  without  granting  it  on  the  issues  of 
desertion  by  the  defendant,  and  judgment  should  be  rendered 
upon  the  verdict  as  to  desertion. 

Action  by  Fannie  M.  Hall  against  Allan  Hall,  heard  by 
Judge  Thomas  A.  McNeill  and  a  jury,  at  May  Term,  1902, 
of  the  Superior  Court  of  Moobe  County.  From  a  refusal  to 
render  judgment  for  the  defendant,  he  appealed. 

Xo  counsel  for  the  plaintiJff. 
U,  L.  Spence,  for  the  defendant. 

Clark,  J.  This  is  an  action  by  the  wife  for  a  divorce 
under  Chapter  211,  Laws  1899,  alleging  that  her  husband 
abandoned  her  21  November,  1898,  and  since  said  date  has 
lived  separate  and  apart  from  her,  and  has  contributed  noth- 
ing to  her  support.  The  answer  denies  this  allegation  and 
set^  up  as  recrimination  adultery  by  plaintiff  with  three 
parties  named,  and  asks  for  a  divorce  from  her. 

The  jury  returned  as  their  verdict,  as  to  the  first  and  sec- 
ond issues,  that  the  parties  were  married  and  had  been  resi- 
dents of  this  State  for  two  years  next  before  the  beginning 
of  this  action.  As  to  the  third  issue,  "Did  the  defendant 
abandon  the  plaintiff  and  live  separate  and  apart  from  her 
as  alleged  in  the  complaint  ?"  the  jury  came  into  open  court 
and  stated  that  they  stood  eleven  to  one  upon  that  issue; 
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whereupon  the  counsel  for  plaintiflF  proposed  that  the  find- 
ing of  the  eleven  upon  this  issue  should  he  returned  by  con- 
sent as  the  verdict  of  the  whole  jury,  which  was  agreed  to  by 
the  defendant's  counsel  and  the  jury  then  responded  "No" 
to  that  issue.  At  the  same  time,  the  jury  announced  their 
hopeless  inability  to  agree  upon  the  fourth,  fifth  and  sixth 
issues,  which  were  as  to  the  charges  of  adultery  by  tiie  wife 
with  the  three  persons  named  in  the  defendant's  answer. 
A  juror  was  withdrawn  and  a  mistrial  ordered  as  to  those 
three  issues.  The  defendant  then  tendered  a  judgment 
"that  as  to  plaintilFs  cause  of  action  the  defendant  go  with- 
out day  and  recover  his  costs,  and  that  the  plaintiff  be  not 
allowed  a  divorce."  This  judgment  the  Court  declined  to 
sign  upon  the  ground  that  the  verdict  on  the  third  issue  was 
by  a  majority  of  the  jury,  to  which  the  defendant  excepted 
and  appealed. 

It  is  in  the  power  of  the  Superior  Court  to  grant  a  new 
trial  on  one  or  more  of  several  issues  and  to  let  the  verdict 
on  the  others  stand  {Benton  v.  Collins,  125  JsT.  C,  90;  47 
L.  K.  A.,  33,  and  list  of  cases  there  citod),  but  this  is  in 
the  dibcrotion  of  the  Court  and  not  a  right  of  the  party 
(Nnihan  x\  Railroad,  118  X.  C,  1070),  and  it  must  "clearly 
appear  that  the  matter  involved  is  entirely  distinct  and  sepa- 
rate from  the  matters  involved  in  the  other  issues,  and  that 
the  now  trial  can  be  had  witliout  danger  of  complications 
Avith  other  matters."  Beiihn  %).  Collins,  supra;  Beam  i\ 
Jemunrjs,  00  X.  C,  82.  Such  seems  to  be  the  case  here, 
and,  besides,  the  plaintiff  is  not  appealing. 

An  appeal  lies  from  the  refusal  of  a  judgment  to  which 
the  party  is  entitled.  Grifjfln  v.  Light  Co,,  111  X.  C,  434; 
Knu/er  v.  Bank,  123  X.  C,  16. 

There  was  consent  that  the  verdict  on  the  third  issue  should 
be  returned  by  eleven  jurors.  The  authorities'  seem  to  be 
uniform  that  in  civil  cases  this  may  be  done,  but  as  to  crim- 
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inal  cases  there  is  a  division  in  the  authorities,  this  State 
being  among  those  which  hold  that  it  can  not  be  done.     Staie 
V,  Scruggs,  115  IST.  C,  805 ;  see  authorities  collected  17  Ana. 
and  Eng.  Enc.  (2d  Ed.),  1098.     Divorce^  being  a  civil  ac- 
tion, the  only  question  as  to  the  validity  of  the  consent  to  a 
verdict  by  a  jury  of  eleven  arises*  upon  the  following  provi- 
fiion  in  The  Code,  Sec.  1288 :  "The  material  facts  in  every 
complaint  asking  for  a  divorce  shall  be  deemed  to  be  denied 
by  the  defendant,  whether  the  same  shall  be  actually  denied 
by  pleading  or  not,  and  no  judgment  shall  be  given  in  favor 
of  the  plaintiff  in  any  such  complaint  until  the  facts  have 
been  found  by  a  jury."     The  object  of  this*  provision  is  to 
prevent  the  obtaining  of  divorces  by  collusion,  but  here  the 
consent  to  a  verdict  by  eleven  jurors  results  in  a  verdict 
against  the  plaintiff  and  against  the  divorce,  and  is  not  pro- 
hibited.    If  the  verdict  had  turned  out  the  other  way,  it 
would  have  been  invalid.     It  was  the  folly  of  the  plaintiff 
to  have  made  so  unequal  an  agreement,  unless  her  object  was 
at  all  events  to  abandon  her  action.     When  the  remaining 
issues  are  tried  on  the  defendant's  cross-action,  he  will  be- 
come pro  luic  vice  plaintiff  in  the  purview  of  section  1288. 
It  was  in  the  discretion  of  the  Judge  to  have  refused  a  par- 
tial new  trial,  but,  having  granted  that  without  setting  aside 
the  verdict  on  the  first  three  issues,  it  was  error  to  refuse 
judgment  in  favor  of  the  defendant  as  to  the  plaintiff's'  cause 
of  action  upon  tliose  issues,  as  found.     The  case  must  be 
remanded  for  judgment  in  accordance  herewith.     The  judg- 
ment tendered  was  erroneous,  however,  in  asking  judgment 
for  costs  against  the  wife. 
Error. 
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WILLIAMS  V.  AVERY. 
(Filed  October  28,  1902.) 

1.  CONTRACTS — A  bandonment — Instructions, 

An  instruction  relative  to  the  abandonment  of  a  contract,  there 
being  no  evidence  of  abandonment,  is  erroneous. 

2.  CONTRACTS — Trusts  and  Trustees — Foreclosure  of  Mortgages- 

Sales. 

A  contract  by  a  purchaser  at  a  foreclosure  of  a  mortgage  to  hold 
the  land  for  the  benefit  of  the  mortgagor  until  he  could  re- 
deem it,  is  binding  on  a  re-sale  necessitated  by  failure  of  the 
purchaser  to  pay  the  purchase  price,  though  he  claimed  to 
purchase  at  the  second  sale  for  a  third  party. 

Action  by  J.  W.  Williams  and  othei^  against  Calvin 
Avery  and  others,  heard  by  Judge  M,  H.  Justice  and  a  jury, 
at  Octol>er  Term,  1901,  of  the  Superior  Court  of  Bubks 
County.  From  a  judgment  for  the  plaintiflFs,  the  defendants 
appealed. 

Avery  &  Erunn,  for  the  plaintiffs. 

S,  J.  Erwin,  and  J.  M.  Midi,  for  the  defendants. 

Cook,  «T.  Defendant  relies  upon  the  second  and  third  ex- 
ceptions taken  to  tlie  charge  of  the  Court  to  the  jury.  That 
part  of  the  charge  to  which  the  second  exception  is  taken  is, 
"If  they  found  this*  agreement,  made  prior  to  the  first  sale, 
was  abandoned  prior  to  the  second  sale,  then  such  agreement 
would  not  extend  to  the  second  sale,  and  they  should  answer 
the  issue,  ^Was  said  land  purchased  by  the  plaintiff  Julia  T. 
Hayes,  or  her  agent,  at  said  sale,  under  a  contract  with  de- 
fendant Calvin  Avery  that  he,  s'aid  Avery  should  be  allowed 
to  redeem  the  same  upon  payment  of  the  amount  bid  at  said 
sale?'— ^No.'" 

Defendant  contends  that  this  part  of  the  charge  was  erro- 
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neous,  upon  the  ground  that  there  was  no  evidence  tending 
to  8hw  any  abandonment  of  the  contract  by  him.  This  con- 
tention must  be  sustained  because  it  nowhere  appears  in  the 
eridence  certified  to  us  tliat  defendant,  by  act  or  word,  did 
or  said  anything  inconsistent  with  the  purpose  to  raise  the 
money  and  redeem  his  land  under  his  alleged  agreement  with 
Dr.  TuU,  made  on  the  day  of  and  shortly  before  the  first  sale. 
Whether  the  agreement  was  made  was  the  question  in  dispute 
between  the  parties,  to  be  settled  by  the  finding  of  the  jury. 
Dr.  Tull  denied  that  he  made  such  agreement,  and  testified : 
^'Xo  contract  with  Avery  to  bid  in  land  for  him ;  I  probably 
told  him  before  the  first  sale  to  tell  Mr.  Wall  to  bid  in  land 
and  I  would  give  him  chance  to  pay  for  it  He  never  said 
anything  more  about  it  till  after  the  second  sale,  but  it  was 
re-advertised  and  re-sold;  never  had  any  agreement  with 
him  to  buy  it  at  the  second  sale ;  I  bid  it  off  at  second  sale 
for  Mrs.  Hayes,  and  deed  was  made  to  her.  When  Laxton 
came,  I  told  him  I  would  have  to  write  to  Mrs.  Hayes  and 
see  whether  she  wanted  to  sell  the  land.''  *  *  *  J)^ 
fendant  testified :  "Dr.  Tull  told  me  before  the  first  s'ale  that 
he  would  save  \he  land  for  me  and  buy  it  in  for  me  and  take 
care  of  it  for  me;  *  *  *  after  sale  (first  sale),  I  told 
Dr.  Tiill  I  was  going  off  to  make  the  money,  and  I  went  to 
Marion  to  work,  and  stayed  fifteen  days,  and  my  family  got 
down  with  fever;  *  *  *  -went  to  Marion  two  weeks 
after  first  sale ;  second  sale  while  I  was  in  Marion.  I  knew 
nothing  of  second  sale.  *  *  *  Dr.  TuU  told  me  after 
second  sale  that  he  wanted  me  to  pay,  and  I  told  him  I  didn't 
have  the  money.  I  got  Mr.  Laxton  to  go  with  me  to  Dr. 
Toll  and  offer  him  the  money,  and  he  declined  it."     *     »     ♦ 

^0  evidence  of  the  abandonment  of  the  alleged  contract 
appearing,  it  was  error  to  have  given  such  charge. 

The  third  exception  is  to  a  part  of  the  charge  given  in 
i^sponse  to  an  inquiry  by  the  jury,  after  they  had  retired 
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and  returned  into  Court  the  next  day  and  asked,  "If  an 
agreement  made  prior  to  the  first  sale  would  extend  to  the 
second  sale^'  In  response  to  this  inquiry,  the  Court  replied 
"that  would  depend  on  circumstance&'.  If,  at  the  first  sale, 
TuU  bid  in  the  land  in  his  o^vn  name  for  defendant,  under 
an  agreement  with  defendant  that  he  would  hold  it  for  him 
until  defendant  could  repay  him  his  money,  and  the  first 
bid  was  not  paid  nor  title  made,  and  mortgagee  sold  the 
land,  and  at  second  sale  he  again  bid  in  tJie  land  in  the  name 
of  his  daughter  and  caused  the  deed  to  be  made  to  her,  and 
this  was  done  as  a  mere  pretense  or  subterfuge,  and  for  the 
purpose  of  defrauding  the  defendant  out  of  his  rights*  under 
his  contract  witli  him,  then  the  contract  made  prior  to  the 
first  sale  would  extend  to  the  second  sale ;  but  if  TuU,  at  the 
second  sale,  was  authorized  by  his  daughter,  Mrs.  Hayes,  to 
purchase  the  land  for  her,  and  he  did  so  at  her  request  with 
her  money,  and  in  good  faith,  and  not  for  the  purpose  of 
defrauding  the  defendant  under  his*  contract;  or,  if  the 
contract  had  been  abandoned  by  the  parties,  then  the  agree- 
ment would  not  extend  to  the  second  sale." 

In  this  charge  we  think  his  Honor  also  erred.  While 
tliere  is  no  evidence  tending  to  slia\v  that  TuU  was  author- 
ized by  liis  daughter  to  purchase  the  land  for  her,  or  that  he 
did  so  at  her  request  with  her  money,  nevertheless,  whether 
he  bid  in  the  land  for  liis  daugliter  in  good  faith  or  for  the 
purpose  of  defrauding  the  defendant,  the  contract  made  be- 
fore tlie  first  sale  would  continue  and  remain  as  then  made. 
How  that  contract  could  be  changed,  modified  or  abrogated, 
so  as  not  to  extend  to  the  second  sale,  bv  any  act  or  conduct 
of  TuU,  without  the  consent  of  Avery,  w^e  can  not  see.  If  he 
assumed  the  trust,  he  could  not  release  himself  from  it  by 
making  a  ccmtract  with  a  third  party,  whether  in  good  faith 
or  fraudulentlv;  nor  could  he  do  so  bv  causing:  the  land  to 
bo  sr)ld  a  second  time  and  tlien  purchasing  at  said  second  sale. 
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Having  dcfault.ed  in  the  paynient  of  his  bid  at  the  first  sale, 
had  he  promptly  notified  Avery  of  such  default  and  of  his 
failure  to  acquire  title,  and  of  his  abandonment  of  the  con- 
tract, so  that  Avery  could  have  protected  his  interest  at  or  be- 
fore the  second  sale,  then  no  trust  would  have  attached  to  the 
land,  should  he  have  purchased  at  a  second  sale.  But  he 
could  not  in  good  con&cienoe  obtain  an  advantage  in  buying  at 
the  second  sale  by  his  bad  faith  in  defaulting  at  the  first. 

For  the  errors  above  declared  there  must  be  a 

New  Trial. 


bPRINGS  V.  PHARR. 
(Filed  October  28,  1902.) 


JUDGMENTS— Merger— TAens— Homestead— The    Code,    Sec.    567— 
Act8  1886,  Chap.  359. 

Where  a  judgment  creditor  sues  on  his  judgment  constituting  a 
Uen  on  the  homestead  of  the  debtor  and  obtains  a  new  judg- 
ment, the  first  judgment  is  not  merged  in  the  second. 

AcTioy  ])y  E.  B.  Springs,  sur^uving  partner  of  Springs  & 
Biirwell,  against  H.  N.  Pharr,  administrator  of  W.  L. 
Owens,  and  W.  "R.  &  J.  A.  Berryhill,  trading  as  Berryhill  & 
vSon,  heard  by  Judire  W,  A.  Hol:e,  at  Octol)or  Term,  1001,  of 
the  Superior  Court  of  Mecklenburg  Coimty.  From  a 
judgment  for  Berryhill  &  Son,  the  plaintiflf  appealed. 

Clurlcson  &  Dvls,  for  the  plaintiff. 

Bunrpll,  Walher  i('  (-anslrr,  for  the  defendant?*'  Borryliill 
k  Son. 

Cr--VRK,  J.  The  plaintiff's  judgment  was  docketed  22  De- 
cember, 1888.  The  defendants  Berryhill  &  Son  obtained 
their  judgment  before  Justice  of  the  Peace,  and  docketed 
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same  19  December,  1888.  They  obtained  a  judgment  upon 
snid  judgment,  and  docketed  same  2  December,  1895.  The 
hrraestead  of  the  defendant  in  the  above  judgment  had  been 
luiu  off  3  December,  1888.  Said  homesteader  having  died 
si?iCC  said  second  judgment,  the  defendant  Pharr,  his  admin- 
istrator, sold  the  homestead  under  a  decree  to  make  assets, 
ana  the  proceeds  being  insufficient  to  pay  both  above-named 
judgmeiits,  this  action  is  submitted  without  controversy, 
under  The  Code,  Sec.  567.  The  plaintiff  contends  that,  by 
obtainins:  the  second  judgment^  Berryhill  &  Son  lost  the 
priority  to  which  their  first  judgment  was  entitled,  that 
ther(:  was  a  merger,  and  that  the  Berryhill  judgment  has 
rank  only  from  the  date  of  the  second  judgment  in  1895. 

In  Andrews  v.  Smith,  9  Wend,  53,  Savage,  C.  J.,  says: 
'•Die  only  question  in  this  case  is  whether  a  judgment  before 
a  justice,  rendered  upon  a  judgment  before  another  justice, 
ecciiiiyvishcs  tlie  judgment  first  obtained.  As  to  judgments 
in  c<nirts  of  record,  this  question  has  been  settled  in  the  nega- 
t^/c.  1  Johns',  517,  and  cases  there  cited;  5  Wend.,  129, 
2:^2.  The  general  principle  of  law  governing  in  cases  of 
this  kind,  and  which  applies  to  all  securities,  is,  that  a  secu- 
ritj  of  a  higher  nature  extinguishes  inferior  securities,  but 
noi  securities  of  an  cq^ml  decree."  (The  italics  are  in  the 
original.)  To  same  purport,  Mumford  v.  Stocker,  1  Cow., 
17s  :  Preston  v.  Parton,  Cro.  Eliz.,  817,  cited  in  Weeks  v. 
Pearson,  5  N.  K.,  324;  Griswold  v.  Hill,  2  Paine,  492, 
wJ.ich  seem  to  us  sustained  by  the  reason  of  the  thing,  as 
tersely  stated  by  Savage,  C.  J.,  above.  The  contrary  view  is 
taken  in  Purdy  v,  Doyle,  1  Paige,  558,  and  Oould  v.  Hay- 
den,  63  Ind.,  443.  These  last  have  been  followed  by  17  Am. 
and  Eng.  Enc.  (2d  Ed.),  808,  and  20  Ibid.,  600,  but  the 
weight  of  the  authorities  (which  are  very  few,  the  above 
embracing  all  directly  in  point,  except  the  one  below  quoted) 
and  the  reason  of  the  thing,  as  we  have  said,  is  the  other  way. 
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Lairtofi  V,  Ferry,  40  S.  C,  255  (1803),  is  a  case  "on  all- 
fours."     There,  a  judgment  was  obtained  in  1867;  in  1871, 
the  debtor  made  a  payment  thereon;  after  his  death,  the 
creditor  not  proceeding  to  revive  the  judgment  (as  he  could 
have  done)  brought  instead  an  action  on  tJie  former  judg- 
ment and  obtained  judgment  thereon  in  1880 ;  held,  that  tlie 
old  judgment  of  1867,  acknowledged  by  the  payment  in  1871 
(and  therefore  not  presumed  to  be  paid  until  1801)  was  not 
so  merged  in  the  judgment  of  1880  as  to  deprive  the  latter 
judgment  of  its  original  lien  of  1867  on  all  the  property  of 
the  then  living  judgment  debtor/'     In  the  present  case,  the 
Berryhill  judgment,  docketed  10  December,  .1888,  had  not 
lost  its  lien  on  the  homstead,  notwithst-anding  tlie  lai>se  of 
«e\'eii  years.     Laws  1885,  Chap.  350 ;  see  Clark's  Code  (3d 
Ed.),  page   677,   note.     In   the  above  case  of  Lawton  v. 
Perry,  40  S.  C,  at  pages  274,  275,  it  is  said:  "Usually  it 
hap|xjns  that  the  cause  of  action  is  so  completely  absorbed  in 
the  judgment  that  it  is  not  competent  longer  to  consider  such 
cause  of  action  apart  from  the  judgment.     This  is  not  univer- 
sally  the  case,  however.     *     *     *     So  far  as  dignity  or 
rank  as  between  the  judgments   (that  of  1867  and  1880), 
they  were  the  equal,  one  of  the  other,  for  each  was  a  judg- 
ment.     There    was,    therefore,    no    new    dignity    created. 
Would   it  not  l)e  a  hardship  to  declare  this  judgment  ob- 
tained in  1880  to  have  destroved  that  of  1867  ?     It  seems'  to 
us  that  it  should  fall  among  the  exceptions  to  tlie  general 
nile,  and  not  affecting  the  general  rule." 

We  must  concur  in  this  conclusion  that  a  judgment  upon 
a  judgment,  being  of  the  same  dignity,  does  not  fall  within 
the  general  nile  that  a  canse  of  action  is  merged  in  the  judg- 
ment Here,  by  virtue  of  the  Act  of  1885,  the  justice's 
judgment,  when  docketed,  remained  a  lien  on  the  homestead 
after  the  lapse  of  ten  years',  but  would  lose  its  validity  as  to 
any  other  property  after  ten  years  (McDonald  v,  Dickson, 

Vol.  131—13 
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86  N.  C,  248),  and  could  not  be  sued  on  after  seven  years. 
Da/fiiel  v.  Laughlin,  87  X.  C,  433.  Is  there  any  reason  why 
the  judgment  creditor  can  only  keep  it  alive  and  enforcible 
as  to  subsequently  acquired  property  outside  of  the  homestead 
by  paying  as  a  penalty  the  surrender  of  the  priority  of  lien 
which  he  holds  (Jones  v.  Britton,  102  N.  C,  166,  4  L.  R  A., 
178)  on  the  homestead  under  the  first  judgment?  We  know 
of  none,  and  there  is  no  precedent  in  this  State  to  that  eflFeci 
Indeed,  our  only  precedent  is  in  complete  accord  with  wbat 
we  have  said  above,  and  is  decisive  of  this  case. 

In  McLean  v.  McLean,  90  N.  C,  at  pages  531  and  533, 
Smith,  C.  J.,  says:  "Assuming  that  the  recovered  judgment 
is'  but  a  renewal  of  the  first,  the  one  being  the  sole  cause  of 
action,  we  see  no  reason  why  both  may  not  subsist  and  remain 
in  force  as  separate  securities  for  the  same  debt,  with  the  ad- 
vantages incident  to  each  retained.     It  is  not  correct  to  say 
that  one  extinguishes  the  obligation  contained  in  the  other, 
and  that  the  plaintiff's  remedy  must  be  sought  only  in  the 
last     As  soon  as  ome  judgment  is  entered,  the  plain tiflF  may 
take  out  execution,  and  .at  the  same  time  bring  another  action 
upon  the  judgment,   as  itself  a  cause  of  action.     This  is 
clearly  involved  in  the  decision,  if  not  directly  decided  in 
Carter  v.  Colman,  34  N.  C,  274.     It  may  be  that  liens  on 
land  have  been  acquired  since  the  rendition  of  the  first  and 
prior  to  the  last  recovery;  and  if  so,  the  plaintiff  ought  to 
be  at  liberty  to  revive  and  sue  out  remedial  writs'   on   the 
oldest." 

Affirmed. 
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PICKETT  V.  GARRARD. 

(Filed  October  28,  1902.) 

1.  DEEDS — Construction — Estates — Life  Estates — Remainders — Ten- 
ancy in  Common. 

A  deed  conveying  land  to  J.  and  W.  and  their  heirs,  W.  not  to 
come  into  possession  of  said  land  until  after  the  death  of  J., 
conveys  the  land  to  J.  and  W.  as  tenants  in  common,  with 
possession  in  J.  of  the  entire  tract  during  her  life. 

I  DEEDS — Consideration — Meritorious^ — Bastardy — In  Loco  Paren- 
tis—Partition. 

In  a  partition  proceeding,  wherein  the  defendant  asks  for  the 
reformation  of  a  deed,  made  by  his  father  to  himself,  an 
illegitimate  son,  in  order  to  establish  a  meritorious  consid- 
eration, he  may  show  that  the  relation  of  in  loco  parentis 
existed  between  them. 

Action  by  L.  G.  Picket-t  and  Mary  Pickett,  his  wife, 
against  W.  W.  Garrard,  heard  by  Judge  Walter  H.  Neal  and 
a  jniy,  at  March  Term,  1902,  of  the  Superior  Court  of 
DuBHAM  County.  From  a  judgment  for  the  plaintiffs,  the 
defendants  appealed. 

Winston  &  Fuller,  for  the  plaintiffs. 
Boone,  Bryant  &  Biggs,  for  the  defendants. 

TuBCHEs,  C.  J.  The  feme  plaintiff,  Mary  Pickett,  is  the 
legitimate  daughter  of  Waine  Garrard,  and  the  defendant 
W.  W.  Garrard  is  the  illegitimate  son  of  Waine  Garrard. 
This  is  alleged  by  the  defendant  and  admitted  by  the  plain- 
tiffs; and  Martha  Garrard  was  the  wife  of  Waine  Garrard 
and  mother  of  Marv  Pickett,  but  not  the  mother  of  the  de- 
fendant. 

On  the  16th  of  April,  1887,  Duane  (D.  W.)  Garrard  made 
Mid  executed  the  following  deed,  to-wit :  *  *  *  "Witnes'seth, 
*lat  said  Buane  Garrard,  in  consideration  of  one  dollar  and 
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fifty  cents  to  him  paid  by  Martha  J.  Garrard  and  W.  W. 
Garrard,  tlie  receipt  of  which  is  hereby  acknowledged,  has 
bargained  and  sold,  and  by  these  presents  does  bargain  and 
sell  and  convey  to  said  Martha  J.  and  W.  W.  Garrard,  their 
heirs,  a  certain  tract  or  parcel  of  land  in  Durham  County, 
State  of  North  Carolina,  adjoining  the  lands  of  Gaston  Pick- 
ett, W.  O.  Cole,  C.  G.  Marcom  and  others,  bounded  as  fol- 
lows, viz.,  containing  148  acres  of  land,  more  or  less. 
The  condition  of  the  deed  is  that  the  said  W.  W.  Garrard 
does  not  come  into  the  possession  of  said  land  until 
after  the  death  of  Martha  J.  Garrard.  To  have  and  to  hoW 
the  aforesaid  tract  of  land,  and  all  privileges  and  appurte- 
nances thereto  belonging,  to  the  said  Martha  J.  and  W.  W. 
Garrard,  their  heirs  and  assigns,  to  their  only  use  and  behoof 
forever.  And  the  said  Duane  Garrard  covenants  that  he  is 
seized  of  said  premises  in  fee,  and  has  the  right  to  convey 
the  same  in  fee  simple.  That  the  same  are  free  and  clear 
from  all  incumbrances,  and  that  he  will  warrant  and  defend 
the  said  title  to  the  s'ame  against  the  claims  of  all  persons 
whatsoever.  In  testimony  whereof,  the  said  Garrard  has 
hereunto  set  his  hand  and  seal,  the  day  and  year  above  writ- 
ten." (Signed)  D.  W.  Garrard  (Seal).  Attest:  L.  G.  Pick- 
ett, J.  B.  Gates. 

And  Waine  Garrard  and  Martha  Garrard  both  being  dead, 
the  plaintiff  Mary  claims  that  said  deed  conveyed  one  undi- 
vided half  of  said  land  to  the  defendant,  and  the  other  half 
to  her  mother,  which  descended  to  her,  upon  the  death  of  her 
mother,  as  her  only  child  and  heir-at-law.  And  s'o  claiming, 
this  action  was  commenced  as  a  special  proceeding  for  parti- 
tion,  but,  upon  the  defendant's  pleading  sole  seizin,  it  ^vas 
transferred  to  the  Superior  Court  in  term  for  trial. 

The  defendant  contends  that  a  proper  construction  of  this 
deed  gave  the  wife  Martha  a  life  estate  and  the  remainder  to 
him  in  fee  simple.     But  if  it  does'  not  do  this,  as  it  was  writ- 
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ten,  it  should  have  done  so ;  that  it  was  the  intention  of  the 
said  Duane  Garrard  to  convey  the  land  to  Martha  for  life 
and  the  remainder  to  him  in  fee,  and  if  it  did  not,  it  was  be- 
cause of  the  mutual  mistake  of  the  parties  and  the  ignorance 
of  the  draftsman ;  that  it  was  delivered  and  accepted  by  the 
grantee  with  the  understanding  and  belief  that  it  did  so  con- 
vey said  land ;  and  if  it  does  not,  the  defendant  asks  that  it 
may  be  reformed  so  as  to  carry  out  the  intention  of  the  parties 
and  so  as  to  convoy  the  fee  simple  to  him. 

As  the  deed  is  written,  we  can  not  sustain  the  contention  of 
the  defendant  that  it  gives  him  the  fee  simple  estate  in  the 
whole  of  the  land  after  the  death  of  Martha.  It  sicems  to  us 
that  it  conveyed  the  land  to  Martha  and  the  defendant  as 
tenants  in  common,  but  defendant  was  not  to  have  the  posses- 
sion and  enjoyment  of  his  part  until  after  the  death  of  Mar- 
tha. Or,  in  other  words,  we  sustain  the  contention  of  the 
plaintiffs  as  to  the  construction  of  the  deed,  as  it  now  stands. 
This  leaves  but  one  matt<?r  for  our  consideration  (as  the 
error  committed  in  refusing  to  allow  the  defendant  to  show 
that  he  paid  seventy-five  cents  as  a  consideration  is  harmlesB), 
and  that  is,  whether  the  fact  that  the  defendant  is  a  bastard 
will  deprive  him  of  the  benefits  arising  from  a  "meritorious 
consideration."  The  plaintiffs  contend  that  it  does.  And  it 
seems'  that  the  fact  that  the  defendant  is  the  natural  son  of 
Waine  Garrard,  of  itself  would  not  be  a  meritorious  consid- 
eration, Ivey  v.'  Granbctry,  66  N.  C,  223.  But  the  facts 
in  that  case  did  not  present  the  question  of  loco  parentis,  and 
^hat  question  is  not  discussed  nor  decided  in  that  opinion. 
Bnt  many  authorities  hold  that  the  relation  of  loco  parentis 
does  create  a  meritorious  consideration  upon  which  courts 
of  equity  will  give  relief.  Powell  v.  Morrison,  98  IN*.  C, 
426,  2  Am.  St.  Rep.,  813;  Hunt  r.  Frazi^'r,  59  X.  C,  90; 
5  Pomeroy  Eq.  Jur.,  Sec.  588;  Adams  Eq.,  star  page  98; 
18  Vesey's  Ch.  Rep.  "Pay  Ex  Parte''  and  DuBost  Ex  Parte, 
.«tar  page  140,  on  144-6. 
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The  defendant  claims  that  Waine  Garrard  took  him  to  his 
house  when  he  wa6'  only  four  or  five  years  old,  and  he  lived 
with  him  until  his  death  as  a  member  of  his  family,  calling 
Waine  father  and  his  wife  mother;  and  these  and  many 
other  facts  will  show  that  the  relation  of  in  loco  parentis 
existed  between  him  and  Waine  Garrard,  and  that  Waine 
stood  in  the  place  of  a  father  to  him.  He  also  offered  to  show 
that  the  plaintiff  Mary  had  been  provided  for  by  her  father, 
Waine  Garrard,  in  conveying  to  her  other  lands  of  equal  value 
to  this.  But  the  Court  being  of  opinion  that  the  fact  that  the 
defendant  was'  the  natural  son  of  the  grantor,  debarred  him 
from'  all  benefits  of  an  equitable  nature,  and  rejected  this 
evidence. 

We  have  found  no  authority  debarring  the  defendant  from 
the  benefits  growing  out  of  the  relation  of  in  loco  pareniis, 
because  he  was  the  natural  son  of  Waine  Garrard,  And  we 
see  no  reason  for  doing  •so,  except  it  would  be  as  a  punish- 
ment for  a  misfortune  for  which  he  was  in  nowise  responsi- 
ble. 

We  are  therefore  of  the  opinion  that  the  relation  of  in  loco 
parentis  furnishes  a  meritorious  consideration  upon  which 
courts  of  equity  will  act,  and  the  defendant  had  the  right  to 
show  that  this  relation  existed  lietween  him  and  the  maker 
of  the  deed,  if  he  could,  and  if  he  succeeded  in  doing  this, 
tlien  to  show  ground  for  reforming  the  deed,  if  he  could. 
This',  we  think,  disposes  of  all  the  matters  presented  by  the 
appeal,  and  we  prefer  not  to  go  further,  but  to  leave  the  Court, 
on  a  new  trial,  free  to  act  upon  such  issues  of  fact  and  ques- 
tions of  law  as  may  then  arise. 

New  Trial. 
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GATTIS  V.  KILGO. 
(Filed  October  28,  1902.) 

EVIDENCE — Incompetent — Withdratoal — Instructions — Neto  Trial, 

The  permitting  of  the  Introduction  of  a  mass  of  incompetent 
evidence  (as  in  this  case)  and  It  not  being  withdrawn  by 
the  trial  judge  until  after  the  argument  of  counsel  on  both 
sides  is  closed,  is  error  for  which  a  new  trial  will  be 
granted. 

Action  by  T.  J.  Gattis  against  John  C.  Kilgo  and  others, 
heard  by  Judge  Thos.  J.  Shaw  and  a  jury,  at  November 
Term,  1901,  of  the  Superior  Court  of  Granville  County. 
From  a  judgment  for  the  plaintiff,  the  defendants  appealed. 

Boone,  Bryant  &  Biggs,  Guthrie.  &  Guthrie,  A.  W.  Gra- 
ham, and  A.  A.  Hicks,  for  the  plaintiff. 

Winston  cf  Fuller,  T.  T.  Hicks,  and  Royster  &  Hobgood, 
for  the  defendants*. 

Montgomery,  J.  In  the  opinion  of  the  Court  delivered  at 
4e  Fcbniary  Terra,  1901,  and  published  in  128  N.  C,  402, 
it  was  said :  'Whether  or  not  the  speech  of  the  defendant 
Kilgo,  published  by  the  defendants  in  pamphlet  form  and 
embodied  with  the  whole  proceeding  in  the  matter  of  the  in- 
vestigation, was  a  privileged  communication  (and  it  would 
have  been  more  accurate  to  have  said  a  privileged  occasion), 
was  a  question  of  law,  there  having  been  no  dispute  or  uncer- 
tainty as  to  the  circumstances  attending  the  publication,  and  his 
Honor  properly  tried  tJie  case  as  one  of  qualified  privilege." 
In  the  new  trial  ordered  in  that  opinion,  it  was  anticipated 
that  in  that  trial  the  question  of  malice  in  the  defamatory 
publication  would  be  the  only  matter  before  the  trial  Court. 
It  was  perfectly  apparent  tiO  this  Court,  and  it  soeuiod  to  be 
equally  so  to  his  Honor  who  prevsided  at  the  first  trial  of  this 
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case,  that  from  the  plaintiff's'  evidence  the  investigation  by 
the  trustees  of  Trinity  College  of  certain  charges  of  incompe- 
tency and  moral  unfitness,  made  against  its  President,  Dr. 
Kilgo,  was  a  matter  of  justice  to  Dr.  Kilgo  and  to  the  college, 
and  that  the  college  was  in  a  sense  a  public  institution ;  and 
therefore  that  the  publication  of  the  proceedings*  in  the  in- 
vestigation by  the  college  was  a  privileged  occasion.     From 
a  careful  reading  of  the  statement  of  the  case  on  the  present 
appeal,  it  seems  clear  that  the  plaintiff's  coimsel  acquiesced  in 
that  view  of  the  opinion  of  this  Court.     The  plaintiff  himself, 
when  upon  the  stand  as  a  witness  was  asked  by  his  counsel 
'^Whether  you  were  a  witness  before  the  Board  of  Trustees 
of  Trinity  College  upon  the  investigation  of  the  matter  of  the 
charges  said  to  have  been  bix)ught  by  Judge  Clark  against 
Dr.    Kilgo,"   and   we  find   nothing  in   the  whole   evidence 
tending  to   show  that  the  meeting  of  the  Board   of  Trus- 
tees   was    not    properly    called    or    was*   not    properly    con- 
stituted.      The    plaintiff    also    introduced    in    evidence    a 
paper   called    a  challenge   of   Judge   Clark   to   the    Board, 
in    which    challenge    exception    was    made    to    certain    in- 
dividual members  of  the  Board.     But  the  regularity  and 
authority  of  the  Board  wore  rcc(^rnized  in  the  last  lines  of 
the  challenge,  in  these  words:  "As  an  act  of  justice  to  ymir- 
selvee,  to  the  college  and  to  myself — an  act  of  justice  that  no 
North  Carolinian  should  ever  seek  in  vain — T  ask  that  the 
triers  be  polled,  and  that  no  one  shall  sit  on  this  investigation 
who  is  not  absolutely  and  altogether  impartial  and  uneom- 
mittod  by  former  deliberate  expressions  of  his  viewsu"     The 
niannor,  too,  in  which  the  plaintiff's  counsel  conduct etl  the 
])huntiff's  case  sho.wri  that  the  counsel  regarded  the  publioa- 
tir)n  of  tlie  (Icfaniatorv  matter  as  an  occasion  of  privileige. 
The  ]>laintiff,  in  his  co7ny>laint,  did  not  allege  any  matters, 
or  make  any  admission  to  the  effect  that  the  publication  of 
the  matter  was  a   privileged  occasion.     The  simple  allegra- 
tion  of  the  com])laint  was  that  the  publication  liad  been  made. 
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It  was,  therefore,  incumbent  on  the  defendants  to  show  the 
privileged  occasion.  The  plaintiff,  however,  was  not  satis- 
fied to  introduce  evidence  of  the  publication  of  the  defama- 
tory matter,  and  stop,  which  was  all  he  was  required  to  do 
upon  the  allegations  of  the  complaint,  and  wait  for  his  ad- 
versary to  take  up  the  burden  of  showing  a  qualified  privilege. 
He  went  into  matters  showing  the  privileged  occasion  himself. 
And  that  can  only  be  accounted  for  upon  the  supposition  that 
he  would  have  to  meet  that  contention  on  the  part  of  the  de- 
fendants, when  tlie  defendants  should  have  put  in  their  evi- 
dence on  that  point,  and  that  he,  the  plaintiff,  had  as  well 
meet  the  matter  in  limine.  But  the  counsel  of  the  plaintiff, 
instead  of  being  consistent  in  the  matter  of  the  introduction  of 
evidence,  and  confining  it  to  matters  going  to  show  malice  in 
the  publication,  brought  into  the  trial  a  vast  pile  of  evidence 
inconsistent  with  their  tlioorv  of  the  ease  and  entirely  incoiu- 
J»etent  if  the  occasion  of  the  publication  was  priviloge<^l. 

His  ITonor,  howe\'^er,  in  what  he  calls  '"Note  Y,"  in  tlie 
nvord,  as  distinguished  from  what  he  designate?^. hia  charge, 
states  that  he,  "in  the  admission  of  ovidenoo  ai  what  trans- 
pired before  the  Board  of  Tmstoos  ii]ion  the  trial  of  Kila:o, 
the  Court  opened  the  door  and  permitted  plaintiff  to  offer 
^idence  of  everything  that  happened  there,  to  determine  as 
to  whether  there  was  a  trial  thera"  As  we  have  said,  the 
plaintiff  having  alleged  the  publiratiou  hv  tho  dof(*n(lant»  of 
njattor  which  was  and  is  libelous  per  sr,  and  having  intro- 
ineoi]  evidence  of  its'  ptiblicatioii,  wa.s  entitled  to  judgment, 
if  he  had  not  shown  bv  his  own  testimony  an  (Kvasion  of 
privileire  in  the  publication  of  the  defaniatorv  matter,  or 
nnless  tho  defendantx**  had  assumed  the  burden,  and  in  their 
evidence  had  s^hown  a  privileged  occasion  in  the  public^ation  of 
the  matter. 

But  if  his  ITonor,  notwitbstanding  the  manner  in  which  the 
plaintiff's  counsel  conducted  the  case,  felt  it  his  duty  to  in- 
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vestigatc  the  proceedings  before  the  Board  of  Trustees  of  the 
College,  to  see  whether  there  had  been  any  trial,  he  should 
have  admitted  only  such  evidence  under  that  head  as  per- 
tained to  tlio  regularity  and  the  integrity  of  tlie  proceeding. 
That  he  did  not  do..  He  allowed  evidence  to  the  effect 
that  the  nieoting  of  the  trusteoa  was  held  with  closed  doors, 
that  the  stenographer  was  not  sworn,  that  Judge  Clark  was 
refused  a  stenographer,  that  Judge  Clark's  challenge  to  the 
Board  was  rejected,  that  Mr.  tTumey  said,  "I  am  a  Kilgo 
man ;  I  told  the  District  Conference  at  Rockingham  yester- 
day I  was'  coming  here  to  fight  for  Kilgo,  that  I  should  fight 
for  him  with  my  fingers  and  witli  my  teeth,  and  when  my 
teeth  gave  out^  I  would  gum  it  for  him" ;  that  Judge  Mont- 
gomery nodded  and  consulted  with  Dr.  Kilgo,  and  referred 
him  to  Greenleaf  on  Evidence,  and  that  Dr.  Kilgo's  conduct 
and  behaviour  when  cross-examining  the  witnesses,  including 
the  plaintiff,  were  overbearing  and  offensive,  and  brutal  to  the 
plaintiff. 

Especially  should  his  Honor  not  have  allowed  as  evidence 
that  part  of  the  challenge  to  the  Board  which  is  in  thessp 
words :  ''I  have  Ix^en  pronounced  in  ray  views  against  the  ille- 
gality of  trusts,  and  I  have  concurred  with  the  resolutions  of 
the  Western  North  Carolina  Conference?  against  the  sale  and 
manufacture  of  cigarettes,  and  I  stand  here  by  the  terms  of 
your  invitation  in  Benefactor's  Parlor,  Duke's"  Building,  a 
room  thus  doubly  lal)eled  with  the  reminder  of  the  cigarette 
business,  the  influence  of  whose  vast  accumulations  is  like  the 
darkness  of  Eg;v^pt,  in  that  it  can  not  only  be  seen,  but  can  be 
felt.  This  institution  itself  becomes  a  partner  in  that  very 
business  by  being  the  holder  of  a  large  block  of  its  stock. 
from  which  it  derives  no  small  part  of  its  income." 

His  Honor  also  allowed  a  witness  for  the  plaintiff  to  state 
that  Dr.  Kilgo,  during  the  investigation,  locked  the  door  oif 
the  room  against  a  correspondent  of  one  of  the  daily  pax)ers 
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of  the  State ;  and  another  witness  to  state  that  just  before  the 
trial  commenced,  and  as  he  got  up  to  the  building,  in  the 
shade  on  the  grass*,  Mr.  Oglesby  and  Dr.  Kilgo  were  lying 
on  their  stomachs  with  tlieir  heads  close  together,  and  seemed 
to  be  in  an  interesting  conversation. 

How  that  evidence  could  be  considered  as  going  to  show 
maUce  in  the  publication  of  the  defamatory  matter  on  the 
part  of  the  defendant  Kilgo,  we  can  not  see ;  but  it  was  al- 
lowed also  to  be  given  in  against  defendants  Odell  and  Duke. 

His  Honor  erroneously  admitted  evidence  as  to  special 
damages  suffered  by  the  plaintiff,  and  the  loss  of  gross  profits, 
and  individual  customers  (sixth,  seventh,  eleventh,  twelftli 
and  thirteenth  exceptions)  ;  also  evidence  of  the  church  mem- 
bership of  Duke  (fourteenth  exception)  ;  also  evidence  that 
Oglesby,  the  prosecutor,  lived  in  the  parsonage  of  the  Main 
Street  Methodist  Church,  I>urliam  (nineteenth  exception), 
the  plaintiff  having  been  allowed  to  show  that  the  defendant 
Duke  belonged  to  that  church ;  that  the  stenographer  New- 
some  was  the  private  secretary  of  Dr.  Kilgo  (twenty-seventh 
exception)  ;  that  Oglesby  was  pastor  of  Main  Street  Church, 
Durham  (thirty-fourth  exception),  the  defendant  Duke  hav- 
ing been  shown  to  be  a  member  of  that  church;  upon  the 
character  of  the  plaintiff  as  a  minister  of  the  Gospel  (sixty- 
sixth  exception)  ;  evidence  that  there  was  published  in  the 
Morning  Post  large  number  of  supplements'  to  that  edition 
containing  nothing  but  the  speech  of  Dr.  Kilgo,  no  evidence 
having  been  given  as  to  the  knowledge  or  consent  of  defendant 
to  such  publication  (exceptions  76,  77,  78,  79,  80,  127,  128). 

It  must  be  remembered  that  the  gfeat  question  in  the  case 
was  whether  or  not  there  was  malice  on  the  part  of  the  defend- 
ants in  the  publication  of  the  defamatory  matter,  for  his 
Honor  held  as  a  matter  of  law  that  everything  that  occurred 
before  the  Board  of  Trustees  was  absolutely  privileged,  and 
he  also  told  the  jury  that  "If  you  believe  the  evidence  in  the 
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<5afle,  the  publication  complained  of  by  the  plaintiff  was  one 
of  qualified  privilege."  His  ruling  of  law  is  in  these  words: 
"At  the  close  of  the  evidence,  the  Court,  in  the  presence  of 
the  jury,  ruled  that  it  would  hold  as  a  matter  of  law  that 
everything  that  occurred  before  the  Board  of  Trustees  in 
connection  with  the  investigation  of  the  charges,  including 
the  trial,  was  abfi^lutely  privileged,  and  could  not  be  consid- 
ered by  the  jury  as  any  evidence  of  malice  or  the  falsity  of  the 
publication,  nor  on  the  question  of  damages,  and  that  the  evi- 
dence as  to  the  folders  or  supplements  was  ruled  out."  He 
had  discovered  then,  before  argument  was  commenced,  that 
all  that  mass  of  damaging  evidence  that  we  have  mentioned 
as  having  been  admitted  concerning  the  matters'  which  had 
occurred  before  the  Board  of  Trustees ;  but  he  allowed  the  ar- 
gument to  proceed  and  to  be  concluded  upon  the  very  matters 
which  he  had  said  to  the  counsel,  in  presence  of  the  jury, 
should  not  be  considered  by  the  jury.  After  the  argument  on 
both  sides  was  closed,  his  Honor  undertook  to  withdraw  from 
the  consideration  of  the  jury,  not  only  the  incompetent  evi- 
dence concerning  the  investigation  before  the  Board  of  Trus- 
tees which  he  allowed,  but  also  the  other  objectionable  evi- 
<lence  which  we  have  alx)ve  referred  to.  It  may  be  best  to  quote 
the  language  of  the  Court  in  reference  to  the  attempted  with- 
drawal of  the  evidence: 

It  ia  as  follows:  '^Xote  Y. — At  the  close  of  the  argiinienr 
and  before  charging  the  jury,  his  Honor  stated  to  the  jury  as 
follows :  The  Court  charges  you  that  the  pamphlet  introdiiee<l 
by  the  plaintiff  is  not  evidence  to  be  considered  by  the  jnrv 
in  showing  the  falsity  of  the  publication  complained  of  for 
malice.  The  Court  withdraws  from  your  consideration,  and 
instructs  you  that  you  must  not  consider  in  making  up  your 
verdict,  or  in  any  way  in  this  ease,  any  of  the  following  evi- 
dence: The  testimony  of  the  plaintiff  covered  "by  the  sixth 
exce])tioii,  and  tliat  ])art  of  the  seventh  exception  in  bracket^'; 
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tlie  evidence  covered  by  the  eleventh,  twelfth,  thirteenth  and 
fourteenth  exceptions,  the  nineteenth  excx^ption,  the  twenty- 
eighth  exception  and  the  thirty-fourth  exception;  also  the 
evidence  covered  by  the  sixty-sixth  exception,  seventy-seventh, 
seventy-eighth  and  seventy-ninth  exceptions,  and  the  ques- 
tions and  answers  between  the  seventy-seventh  and  seventy- 
ninth  exceptions,  and  one  question  and  answer  before  the  sev- 
enty-seventh, and  the  three  succeeding  the  seventy-ninth  ex- 
ception; also  the  evidence  covered  by  the  12Yth  and  128th  ex- 
ceptions, and  the  question  and  answer  between  thos^  two. 

"The  questions  and  answers  referred  to  in  the  foregoing 
exceptions,  and  the  intervening  questions  and  answers  above 
referred  to,  were  read  to  the  jury. 

"And  the  Court  further  stated  to  the  jury  as  follows :  In 
the  adraisBion  of  evidence  of  what  transpired  before  the  Board 
of  Tnistees  upon  the  trial  of  Kilgo,  the  Court  opened  the 
door  and  permitted  plaintiff  to  offer  evidence  of  everything 
that  happened  there,  to  enable  the  Court  to  determine  as  to 
whether  there  was  a  trial  there. 

"And  the  Court  charges  you  that  nothing  that  occurred 
upon  said  trial  is  to  be  considered  by  the  jury  as  evidence  of 
malice  against  either  one  of  the  defendants  in  this'  case,  and  as 
to  the  evidence  tending  to  show  that  the  meeting  was  held  with 
closed  doors;  the  evidence  as  to  the  stenographer  not  being 
s^'om,  and  the  refusal  to  allow  Judge  Clark  to  have  one,  his 
challenge  to  the  jury  and  the  rejection  of  the  same;  what 
Jumey  said,  if  anything,  about  ^gumming'  it  for  Kilgo,  and 
Jndge  Montgomery's  ^nods'  and  consultation  with  Kilgo,  and 
his  reference  to  Greenleaf 's  Evidence,  and  Dr.  Kilgo's  con- 
duct and  behaviour  in  cross-examining  witnesses,  including 
tie  plaintiff,  that  he  was  imperious,  overbearing,  offensive  and 
hmtal  to  plaintiff  in  cross-examining  him  (except  you  may 
consider  this,  if  true,  in  connection  with  the  testimony  of  the 
plaintiff  as  to  why  he  didn't  answer  questions'  asked),  and 
fliat  certain  evidence  was  excluded  upon  said  trial. 
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"As  to  all  these  matters,  if  they  occurred,  they  were  simply 
incidents  of  a  trial,  and  all  were  under  the  control  of  the 
Board  of  Trustees,  and  are  not  to  be  considered  by  the  jury 
in  any  respects*,  except  as  tending  to  show  there  was  a  trial 
being  conducted  before  the  Board  of  Trustees.  They  are 
not  to  be  considered  as  evidence  of  the  falsity  or  maliciousness 
of  the  publication,  or  on  the  question  of  damages. 

"The  evidence  as  to  Kilgo  and  Oglesby  lying  on  their  ab- 
domens under  the  shade  of  the  trees,  and  of  excluding  news- 
paper correspondents,  including  Merritt,  from  the  meeting, 
and  closing  the  doors  on  him,  does  not  have  anything  to  do 
with  the  case,  and  is  withdrawn  from  and  must  not  be  con- 
sidered by  the  jury  at  all  in  passing  upon  any  of  the  issued 
of  this  case,  or  in  considering  the  case.) 54 

"The  defendants  except  to  the  manner  and  time  of  with- 
drawing evidence  between  53  and  54  from  the  jury,  and  in- 
sist that  when  evidence  is  admitted  and  remains'  with  the  jury 
several  days,  it  can  not  be  withdrawn  from  the  jury,  as  was 
done  in  this  case,  and  assign  such  ruling  and  order  of  his 
Honor  as  error.      (Exception.) 

"One  hundred  and  thirty-second  exception: 

"The  evidence  in  the  case  was  taken  down  by  a  stenogra- 
pher, and  at  the  beginning  of  the  argument  very  little  of  it 
had  been  transcribed  by  him,  and  the  same  was  not  com- 
pleted until  a  short  time  before  the  Court  began  its  charge. 
The  evidence  covered  about  eighty  typewritten,  single-spaced 
pages.  The  defendants  requested  the  Court  to  put  its  charge 
and  every  part  of  it  in  writing,  and  the  Court  had  not  com- 
pleted the  writing  of  its  charge  and  the  reading  and  consider- 
ation of  the  evidence  and  exceptions  thereto  when  the  argu- 
ment was  concluded,  and  the  Court  announced  its  rulings  as 
to  the  exclusion  of  evidence,  as  hereinbefore  set  out,  as  soon  a£i 
it  could  be  done  under  the  circumstances." 

This  case  was  being  tried  for  several  days.     Some  of  the 
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ablest  lawyers  in  the  State  had  appearances  on  either  side, 
and  the  plaintiff's  counsel  were  allowed  in  the  argument  to 
use  a  mass  of  evidence  against  the  defendants  totally  incompe- 
tent, and  calculated  to  arouse  passion  and  prejudice  against 
the  defendants,  and  to  obscure  the  real  question  at  issue. 

But  the  plaintiff's  counsel,  here,  contended  that,  under  our 
decisions,  his  Honor  did  what  was  allowable.     They  insisted 
that  he  simply  corrected  a  slip  in  the  admission  of  evidence. 
We  have  searched  our  Reports/  for  cases  bearing  on  the  ques- 
tion of  the  right  and  power  of  the  trial  Judge  to  correct  a 
slip  in  admitting  incompetent  evidence.     The  first  one  is  that 
d  State  V.  Nay,  16  N.  C,  328.     There,  the  Court  held  that 
if  improper  evidence  be  received,  it  may  afterwards  be  pro- 
nounced incompetent,  and  the  jury  instructed  not  to  consider 
it    The  Court  said.  Chief  Justice  Rufiin  speaking  for  the 
Court:  "In  such  a  case,  I  conceive  that  it  is  not  the  object  of 
the  law,  nor  the  province  of  an  appellate  tribunal,  to  watch 
for  and  catch  at  an  inadvertence  into  which  the  Judge  was 
betrayed  for  an  instant;  but  to  see  that  no  error  was  finally 
conmiitted   and   that  ultimately   that   law   and   justice   of 
country  were  truly  administered."     In  McAllister  v.  McAl- 
lister, 34  If.  C,  184,  there  was  one  piece  of  incompetent  evi- 
dence received — ^the  registers  book.     The  Court  said:  "If 
there  had  been  an  error  in  admitting  the  register's  book,  the 
defendant  would  have  no  cause  of  complaint,  for  the  evidence 
was  clearly  and  promptly  w^ithdrawn  from  the  jury  as  irrelo- 
vant,  and  the  defendant  suffered  no  prejudice  from  it.     It  is* 
nndotibtedly  proper  and  in  the  power  of  the  Court  to  correct 
a  slip  by  withdrawing  improper  evidence  from  the  considera- 
tion of  the  jury,  or  by  giving  such  explanations  of  an  error 
as  will  prevent  it  from  misleading  a  jury.     Here,  that  was 
po  effectually  done  that  neither  the  Court  nor  the  counsel  on 
either  side  took  any  notice  of  the  mortgage  in  submitting  their 
oheervatiOTift  to  the  jury." 
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In  State  i\  Collins,  93  N".  C,  564,  after  the  evidence  had 
closed,  and  one  of  the  counsel  for  James  Collins  had  finished 
addressing  the  jury,  and  when  the  Solicitor  was  partly 
through  lias  remarks  to  the  jury,  but  before  the  last  speech 
of  the  defendant's  counsel  (who  had  the  closing  speech)  was 
made,  his  Honor  told  the  jury  that  the  declaration  of  the  de- 
fendant, rfnlius  Jones,  made  to  the  witness  Southall,  which 
hud  IxH'n  rcveived  in  evidence,  was  inadmissible  and  waa 
nilcd  out. 

In  lirichjcrs  v.  Dill,  97  N.  C,  222,  the  Court  told  die 
jiiry  that  tlio  evidence  of  one  of  the  witnesses'  on  one  point — 
hew  muoli  crop  might  have  been  made  on  a  piece  of  land  but 
for  the  tres])ass — was  to  be  excluded  from  their  consideration. 
So,  in  tlio  castas  of  State  v.  Ellen,  104  K  C,  853;  State  v. 
Crane,  110  X.  C,  630;  Wilson  v.  Mfg.  Co.,  120  N.  C,  94, 
find  Crensham  v.  Johnson,  120  N.  C,  270,  only  one  point  of 
evidence  was  corrected  and  withdrawn  from  the  consideration 
of  the  jury.  But  the  permitting  of  the  introduction  of  the 
i.i competent  (n'^idence  pointed  out  in  this'  case  was  not  a  sim- 
}>le  slip  on  the  part  of  the  Judge,  which  our  trial  judges  can 
correct  at  almost  any  time  before  judgment ;  but  it  was  a  mis- 
coi  ception  of  the  theory  on  which  the  case  should  have  been 
tried.  It  was  a  case  of  privileged  occasion.  His  Honor 
tried  it  as  a  case  of  ordinary  libel,  the  publication  being 
per  se  libelous*. 

The  incompetent  evidence  embraced  nearly  the  whole  of 
the  evidence  offered  to  show  malice.  Indeed,  we  are  not  ab- 
solutely sure  that  there  was  any  evidence  of  malice  offered  in 
tlie  case.  But  we  do  not  undertake  to  decide  that  now. 
There  was  error,  for  which  there  must  be  a 

New  Trial. 

Cl.v^RK,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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(Filed  October  28,  1902.) 

OUAKDIAN   AND   WARD — Ldmitations   of  Actions — Husband   and 
Wife—Acts  18V9,  Chap.  78. 

Wliere,  on  marriage  of  a  ward  in  1865,  the  possession  of  her 
personal  property  by  the  guardian  was  in  law  transferred  to 
j  the  husband,  the  statute  of  limitations  began  to  run  against 

the  right  of  action  against  the  surety  on  the  bond  of  guard- 
ian at  the  time  of  the  marriage. 

Action  by  the  State  on  the  relation  of  Eunice  Fowler  and 
inoilier  against  C.  II.  McLaughlin,  administrator  of  Joseph 
McLaughlin,  heard  by  Judge  Thos.  A.  McNeill,  at  March 
Term,  1902,  of  the  Superior  Court  of  Union  County.  From 
judgment  for  the  plaintiffs,  the  defendant  appealed. 

Redwine  £  Stack,  for  the  plaintiffs. 

Jones  &  Tilleil,  and  Shepherd  &  Shepherd,  for  the  de- 
fendant 

Cl.ujk,  J.     Charity  Hasty  qualified  as  guardian  of  the 
feme  plaintiff,   April,  18G4,  the  defendant's  testator  being 
«nn*ty  on  her  guardian  bond  in  the  sum  of  $300.     The  com- 
plaint alleges  that  she  "took  into  posscs'sion  various  sums  of 
money  and  other  property  of  her  said  ward,"  and  died  21 
Ifoveraber,  1867,  without  having  made  any  return  or  final 
settlement  as  guardian.     LTer  administrator  made  due  adver- 
tisement for  creditors  aiV  settled  her  estate.     The  defendant's 
testator,  surety  on  said  guardian  bond,  died  August,  1893, 
the  defendant  qualified  as  his  executor,  and  on  24  August, 
18J>3,  advertised  according  to  law  for  creditors  to  present 
their  claims,  and  plaintiff's  claim  was  not  presented  within 
k  twelve  months,  nor  within  seven  years  thereof.     The  fejne 
pUintiff  was  married  July,  1866,  before   she   was   sixteen 
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years  of  age,  and  has  been  continuously  ever  since  a  feme 
covert.  The  defendant  pleads  the  various  statutes  of  limita- 
tions. The  plaintiffs,  to  repel  the  bar  of  the  statute,  rely 
upon  the  disability  of  coverture. 

As  the  law  stood  at  the  time  of  the  marriage  (1866),  the 
guardianship  of  the  female  ward  ceased  upon  her  marriage^ 
because  "the  husband  became  the  owner  of  all  her  personal 
property  in  the  hands  of  the  guardian,  and  seized  in  her  right 
of  all  her  real  estate,"  says  Gaston,  J.,  in  Shuit  v,  Carloss, 
36  K  C,    at  page  238.     Tiffany  Dom.  Rel.,  Sec  186  (d), 
and  cases  cited,  note  10.     The  per&X)nalty  became  eo  insta/nti 
his  property,  for  the  possession  of  tlie  guardian  was  the  pos- 
session of  the  ward,  and  the  law  transferred  the  po&"session  to 
the  husband.     It  was  in  law  "reduced  to  possession."     Petti- 
John  V,  Beaslcy,  15  N.  C,  512  ;  Miller  v.  Bingham,  36  N.  C, 
423,  36  Am.  Dec,  58 ;  Stephens  v.  Doah,  37  K  C,  348  ;  Oaf- 
fey  V.  Kelly,  45  K  C,  48 ;  Ferrell  v,  Thompson,  107  N.  C, 
420,  10  L.  R.  A.,  361;  McDaniel  v.  V/hitman,  16  Ala.,  343, 
which  was*  as  to  money  of  the  ward  received  by  the  guardiaxi; 
McGhee  v,  Toland,  8  Porter  (Ala.),  30.    The  husband  could, 
therefore,  at  once  have  brought  his  action  in  1865  to  recover 
the  possession  of  the  property  of  every  description    in  the 
hands  of  the  guardian,  or  the  value  thereof  if  converted,  for 
it  became  absolutely  his  upon  the  marriage,  and  this  action 
has  long  since  been  barred.     In  15  Am.  and  Eng.  Enc.   (2d 
Ed.),  822,  where  the  cases  are  collected,  it  is  shown  that  as 
to  the  possession  of  the  wife's  agent,  trustee,  bailee,  guardian, 
or  any  otlier  person  not  holding  adversely,    such  possession 
became  tlie  possession  of  the  husband,  and  this  rule  applies  to 
money  possessed  by  third  persons',  as  well  as  to  other  chattels ; 
and  such  personalty  goes,  under  the  above  decisions,   if  the 
husband  die  before  recovery  of  possession,  to  his   personal 
representative,  and  not  tx>  his  wife.     But  the  possession  of 
an  executor  or  administrator  was  not  the  posse&'sion    of  the 
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husband  as  to  any  interest  in  the  estate  belonging  to  the  wife. 
That  is  a  chose  in  action  which  belonged  to  the  husband  only 
when  he  reduced  it  to  possession. 

It  has  been  suggested  that  a  part  of  these  assets  in  the  hands 
of  the  guardian  may  have  been  choses  in  action^  and,  if  so, 
the  husband,  not  having  reduced  them,  to  possession,  should 
he  die  before  doing  so  (and  within  three  years  from  the  en- 
actment of  chapter  78,  Laws  1899),  the  wife  could  bring  this 
action.     O'Connor  v.  Harris,  81  N.  C,  279.     To  this,  it 
may  be  observed  (1)  that  this  action  is  necessarily  by  the 
husband  in  his  own  right ;  Morris  v.  Morris,  94  N.  C,  613 ; 
Benbow  v,  Moore,  114  N".  C,  263,  and  is  barred,  whatever 
might  be  the  case  as  to  an  action  by  the  wife  if  the  husband 
has  died  and  the  wife  has  brought  her  action  before  the  ex- 
piration of  three  years  since  the  enactment  of  chapter  78, 
Laws  1899.     (2)  The  complaint  avers  only  the  receipt  by  the 
gnardian  "of  various  sums  of  money  and  other  property  be- 
longing to  her  said  ward,  the  exact  amount  of  which  plain- 
tiffs can  not  state."     Nothing  indicates  that  any  part  thereof 
consisted  of  choses  in  action,  but,  if  it  did,  the  guardian's 
possession  of  them  was/  the  ward's  possession,  which  the  law 
transferred  to  the  husband,  and,  as  against  the  guardian,  the 
husband  and  the  husband  alone  was  and  is  entitled  to  recover 
them,  or  the  value  thereof  if  converted,  and  such  action  is 
barred,  for  thirty-s^even  years  have  elapsed.     If  the  husband 
had  received  possession  of  any  choses  in  action  from  the 
guardian,   then,  as  against  the  debtor  therein,  he  would  bo 
entitled  only  if  he  reduced  the  same  to  possession  by  collection 
thereof,  and  if  he  had  failed  to  do  so  and  had  died,  the  wife 
could  maintain  an  action  thereon,  if  brought  before  sbe  haa 
become  barred  under  the  Act  of  1899,  above  referred  to. 

It  was  error  not  to  hold  upon  the  facts  agreed  that  this  ac- 
tion is  barred  by  the  statute  of  limitations. 
Reversed. 
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Douglas,  J.  I  concur  in  the  result  only,  but  can  not 
concur  in  the  second  part  of  the  opinion,  which  seems  to  me 
unnecessary  to  a  determination  of  the  case. 


MORRIS  V.  LIVERPOOL.  LONDON  AND  GLOBE  INSURANCE  CO. 

(Filed  October  28,  1902.) 

1.  FINDINGS     OF     COURT— Judgment— Excusable     Neglect — The 

Code,  Sec.  27^. 

Upon  a  motion  to  set  aside  a  Judgment  for  excusable  neglect,  tlie 
findings  of  fact  by  the  trial  judge  are  conclusive  where  there 
is  any  evidence  to  support  them. 

2.  JUDGMENTS — Excusable  Neglect — Appeal — The  Code,  Sec.  274. 

On  a  motion  to  set  aside  a  judgment,  whether  the  facts  found 
constitute  excusable  neglect,  is  a  conclusion  of  law  review- 
able on  appeal. 

3.  JUDGMENTS — Excusable  Neglect—Appeal— The  Code,  Sec.  27^. 

Whether  to  allow  a  motion  to  set  aside  a  judgment,  excusable 
neglect  being  shown,  and  so  found  by  the  judge,  is  discre- 
tionary, and  not  appealable  unless  there  has  been  a  clear 
abuse  of  discretion. 

4.  JUDGMENTS — Setting  Aside— Excusable  Neglect— The  Code,  Sec. 

On  a  motion  to  set  aside  a  judgment  for  excusable  neglect,  tbe 
facts  in  this  case  constitute  neglect  on  the  part  of  the  agent 
of  the  defendant,  and  the  neglect  of  the  agent  being  ttie 
neglect  of  the  defendant,  his  principal,  it  was  inexcusable 
and  the  motion  properly  refused. 

Action  by  B.  Morris  against  Liverpool,  London  and  Globe 
Insurance  Company,  heard  by  Judge  Walter  H.  Neal,  at 
Chambers,  in  Laurinburg,  N.  C,  on  24th  day  of  June,  1903. 
From  the  refusal  of  the  Court  to  set  aside  the  judgment,  the 
defendant  appealed. 
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Jones  Fuller,  for  the  plaintiff. 

Einsdale,  Lawrence  &  Hinsdale,  for  the  defendant. 

Tl.vrk,  J.  This  is  a  motion  to  set  aside  a  judgment  for  ex- 
nisable  neglect  under  The  Code,  Sec.  274.  The  findings  of 
fact  by  the  Judge  are  conclusive,  except  when  there  is  no  evi- 
dence to  support  them.  Koch  v.  Porter ^  129  IS.  C,  132 ; 
Clark's  Code  (3d  Ed.),  page  311.  Whether  the  facts  found 
institute  excusable  neglect  is  a  conclusion  of  law  reviewable 
on  appeal.  But  if  there  is'  excusable  neglect,  whether  the 
Judge  shall  then  set  aside  the  judgment  or  not  rests  "in  his 
discretion,"  by  the  terms  of  section  274,  from  which  an  ap- 
peal lies  only  when  there  has  been  a  clear  abuse  of  such  discre- 
tion. Wyche  v.  Ross,  119  N".  C,  174;  Cowles  v.  Cowles, 
121  X.  C,  272.  The  discretionary  power  only  exists  when 
excusable  neglect  has  been  shown.  Stith  v.  Jones,  119  N.  C, 
at  page  341 ;  Brown  r.  TTale,  93  X.  C,  188 ;  Simonton  v.  Lor 
nier,  71  N.  C,  498. 

The  facts  found  in  this  case  are  that  the  summons  was 
served  on  the  local  agent  of  the  defendant  at  Durham,  4  Jan- 
nar\',  1O02,  returnable  to  the  Superior  Court  of  that  county, 
which  bogan  20  January.  Said  agent  was'  a  proper  party 
Tipon  whom  service  could  be  made  (Code,  Sec.  217),  but  ho 
informed  the  Sheriff  that  he  was  not,  and  that  the  service 
Aould  be  made  on  the  general  agent  of  defendant  company 
at  Raleigh,  and,  soon  after  meeting  counsel  for  plaintiff, 
^aid  local  agent  imparted  the  same  legal  information  to  him. 
The  said  counsel  told  the  airent  "he  thanked  him  for  the  in- 
formation"— merely  this*  and  nothing  more. 

At  said  January  Term  a  verified  complaint  was  filed,  and, 
no  defense  being  interpn.-^od  by  the  defendant,  judgment  by 
default  and  inquiiy  wns  ontororl  up.  At  the  March  Term, 
the  inquiry  was  instituted  before  a  jury,  and  a  final  judg- 
ment  rendered  in  accordance  with  their  verdict.     The  de- 
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fendant  had  no  actual  knowledge  of  said  judgment  tiU  Ma7 
Term,  when  this  motion  was  made. 

On  appeal,  every  intendment  is  in  favor  of  the  judgment 
below.  If  the  refusal  to  set  aside  the  judgment  upon  the 
ground  that,  though  there  was  excusable  neglect,  the  Judge, 
"in  his  discretion,"  refused  to  set  it  aside,  his  action  is  nol 
reviewable,  as  section  274  vests  him  with  that  discretion. 

But  if  it  were  conceded  that  the  Judge  held  that  the  fact« 
did  npt  constitute  excusable  neglect,  it  can  require  no  discus- 
sion to  hold  that  he  was  right.  There  was  gross  and  inex- 
cusable neglect  The  agent  should  have  notified  the  company 
that  service  had  been  made  on  him,  and  his  neglect  to  do  so 
was  the  neglect  of  the  principal.  With  the  slightest  atten- 
tion to  the  case,  it  should  have  been  known  that  a  complaint 
was  filed,  and  that  inquiry  before  a  jury  was  to  be  instituted 
at  the  next  term.  As*  calendars  of  causes  fbr  trial  are  usually 
printed  in  the  newspapers  in  a  town  like  Durham  (though 
there  is  no  finding  by  the  Judge  on  this  point),  it  is  strange 
that  the  agent  or  some  one  in  the  employ  of  the  company, 
as  attorney  or  otherwise,  did  not  take  notice  of  the  matter. 
Ilenry  v.  Clayton,  85  N.  C,  371. 

The  nearest  case  upon  the  facts  is  Churchill  v.  Ins.  Co,, 
88  N.  C,  205,  where  the  defendant  supposed  that  in  law  it 
was  not  required  to  answer  till  a  copy  of  the  complaint  was 
served  upon  it.  The  Court  held  that  this  was  inexcusable  neg- 
lect, as  was  here  the  somewhat  similar  error  in  law  of  the 
agent  in  supposing  that  the  summons  could  not  be  served  upon 
him.  Action  founded  upon  a  mistake  in  law  is  not  excusa- 
ble neglect.  White  v.  Snotty,  71  N.  C,  232,  and  Williamson 
V.  Cocke,  124  N.  C,  585,  in  which  cases  the  defendant  mis- 
conceived the  legal  purport  of  a  summons  served  on  hinoL 
In  this  last  case  it  was  said  by  Faircloth,  C.  J.,  at  page  590, 
such  "negligence  can  not  be  held  a  sufficient  ground  for  set- 
ting aside  a  r^ular  judgment,  entered  up  in  consequence  of 
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inattention  on  the  part  of  defendant  to  an  important  duty. 
The  Courts  must  proceed  with  business  in.  a  reasonable  way 
or  forfeit  their  usefuhiess  to  the  public." 

In  DePfiest  v.  Patterson,  85  N.  C,  376,  the  defendant, 
who  was  sick  and  unable  to  leave  home,  told  the  oflBcer  ho 
thought  he  was  serving  the  summons  on  the  wrong  man,  and 
understood  the  oflScer  to  promise  to  ascertain  whether  he  was 
n  not,  and  let  him  know  before  returning;  the  Finnmons,  but 
iKd  not,  and  judgment  was  taken  against  him,  it  was  held 
tfiat  it  was  inexcusable  n^lect  for  the  defendant  not  to  look 
after  the  case,  and  the  judgment  was  not  set  aaide. 

It  was  argued  here  that  the  agent  was  misled  by  the  plain- 
tiffs counsel  thanking  him  for  his  legal  advice.  The  Judge 
<Jo6s  not  find  that  in  fact  he  was  misled,  and  we  can  not 
assume  that  he  was.  He  could  not  have  been  rea&onably  mis- 
led thoroby.  The  duty  of  the  agent  was  to  have  informed 
his  company  of  the  fact,  which  he  knew,  that  the  summons 
had  lioon  served  on  him,  instead  of  advising  the  counsel  of 
tho  '  'icr  side  as  to  a  matter  of  law,  which  he  did  not  Imow. 
r  v.ns?  inexcusable  neglect  to  suppose  that  the  attorney  of  the 
^•j.posite  party  would  be  governed  by  his  (the  agent's)  opin- 
ion on  the  law.  The  agent  "carried  his  coals  to  Newcastle," 
and  his  employer  should  not  be  surprised  that  it  has  now  to 
pay  the  freight. 

No  Error. 
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TARLTON  V.  GRIGGS. 
(Filed  November  5,  1902.) 

1.  DEEDS — Executiorir— Delivery. 

A  deed  is  not  executed  and  will  not  be  enforced  where  the  maker 
has  not  gone  so  far  with  its  execution  that  he  can  not  recall 
or  control  it. 

2.  DEEDS— DeHvcry. 

A  deed  is  only  operative  from  the  time  of  actual'  delivery. 

3.  DEEDS  — Execution  — Delivery  — Acknowledgments  — Presump- 

tions. 

The  delivery  of  a  deed  will  not  be  presumed  from  the  acknowl- 
edgment of  the  husband  and  the  acknowledgment  and 
privy  examination  of  the  wife. 

Action  by  Sarah  J.  Tarlton  against  Mary  A.  Griggs  and 
others,  heard  by  Judge  T,  A.  McNeill  and  a  jury,  at  Decem- 
ber (Special)  Term,  1901,  of  the  Superior  Court  of  Ansoit 
County. 

Plaintiff  is  the  widow  of  Willis  R.  Tarlton,  from  whose 
will  she  dissented  and  filed  her  petition  in  this  special  pro- 
ceeding, praying  to  be  endowed  of  the  land  whereof  he  was 
seized  and  possessed  during  their  coverture,  and  alleges  that 
her  husband  died  seized  and  possessed  of  the  land  in  con- 
troversy, described  in  the  petition.*  Defendants,  who  are  hia 
devisees,  in  their  answer,  aver  that  said  Willis  Tl.  Tarlton 
duly  conveyed  by  deed,  in  which  plaintiff  joined  in  relinquish- 
ment of  her  dower,  the  land  of  which  she  asks  to  be  endowed, 
to  the  defendants,  J.  B.  Tarlton  and  others,  and  plead  the  s'aid 
deed  as  an  estoppel  in  bar  of  her  recovery. 

Plaintiff,  replying,  says  that  the  deed  so  signed  and  ac- 
knowledged before  a  Justice  of  the  Peace  by  her  said  hnsband 
and  herself,  whose  privy  examination  was  taken,  was  never 
dHivcred  by  lier  said  husband,  or  any  other  person  under  hia 
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direction,  to  the  grantees  named  in  said  deed,  nor  to  any  one 
for  them,  and  that  the  same  passed  no  title  to  the  grantees, 
is  of  no  effect  and  void ;  that  her  said  husband  was,  at  the 
time  of  signing  the  same,  and  continued  so  to  be  up  to  and 
at  the  time  of  his  death,  in  possession  of  the  land  described 
diprein,  cultivating  and  paying  the  taxes  on  the  same. 

The  issue  joined  is :  "Is  plaintiff  entitled  to  dower  in  the 
land  described  in  the  complaint  ?"     The  exceptions  relied 
upon  by  plaintiff  are  to  the  refusal  of  the  Court  to  give, 
among  others,  the  following  instructions:  "5.  That  a  deed 
is  not  considered  executed,  and  the  Courts  will  not  enforce  the 
same,  when  the  maker  has  not  gone  so  far  with  its  execution 
that  he  can  not  recall  or  control  it,  and  if  the  jury  shall  find 
from  the  evidence  that  the  maker,  W.  R.  Tarlton,  could  con- 
trol and  recall  said  deed,  thev  will  answer  the  issue  ^No.' '' 
"6.  That  a  deed  is  only  operative  from  the  time  of  actual 
delivers,  and  if  the  jury  shall  find  from  the  evidence  that 
there  was  no  actual  delivery  of  said  deed  until  after  the  de^th 
of  the  maker,  W..  R.  Tarlton,  said  delivery  can  uot  defeat 
the  right  of  the  widow  to  dower  in  said  land,  and  tliov  will 
answer  the  issue  'No.'  " 

The  evidence  relating  to  the  delivery  is  as  follows :  "The 
deed  in  due  form  signed  'W.  R  Tarlton  (Seal)  ;  R.  J.  Tarl- 
Um  (Seal),'  then  follow?  the  aeknowledirmont  and  privy  ex- 
amination of  plaintiff  in  the  statutory  form  taken  before  J. 
T.  Redfeame,  Justice  of  the  Peace,  under  his  seal. 

Z.  T.  Redfeame,  introduced  by  plaintiff,  te&tified:  "Sev- 
eral years  prior  to  the  26th  TsTovember,  1S05,  Shepherd,  a 
•on-in-law  of  W.  R.  Tarlton,  came  to  me  and  j^aid  that  Tarl- 
ton wanted  me  to  go  over  to  his  house  and  fix  up  some  papers. 
I  went  and  drew  several  deeds  for  him,  and  a  will.  The 
Jeedswere  executed  by  him  and  his  wife,  and  the  will  by  him. 
Tarlton  told  me  to  keep  the  deeds'  and  will,  and,  if  not  called 
for  dnrinc:  hi^  life,  to  deliver  them  after  his  death.     Two  or 
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three  years  afterwards   Shepherd   came  far  me  again;  he 
wanted  me  to  go  again  to  Tarlton's  to  fix  up  some  papers.     I 
went,  and  Tarlton  said  that  he  had  deeded  some  of  the  land, 
and  wanted  to  make  some  changes  in  the  papers  that  I  had 
previously  prepared  for  him.     He  then  destroyed  the  first 
deed  prepared  by  me  under  his  direction.     I  drew  a  consoli- 
dated deed  to  all  his'  children,  except  Eliza  Tarlton ;  I  then 
drew  a  deed  for  Eliza  convevinor  fiftv  acres  of  land  to  her; 
then  a  deed  conveying  ten  acres  to  Tarlton's  wife,  Sarah 
Jane  Tarlton;  Tarlton  signed  all  the  deeds;  Mrs.   Tarlton 
signed  the  first,  the  consolidated  deed,  dated  November  26, 
1895,  to  J.  B.  Tarlton  and  others,  and  when  asked  to  sign 
the  deed  to  Eliza,  she  declined  to  do  so.     Then  W.  R.  Tarl- 
ton said,  'If  I  can  not  make  deeds'  to  all  my  children,  I  will 
not  make  deeds  to  any  of  them.'     Mrs.  Tarlton  retired,  and 
Mr.  Tarlton  told  me  that  his  wife  was  out  of  humor  that  day, 
and  for  me  to  carry  them  home  with  me,  and  that  he  thousrht 
she  would  consent  to  sign  them  in  a  few  days,  and  if  she  did 
consent  he  would  carry  her  over  to  my  house  to  sign  them. 
I  ke]>t  the  papers  for  several  years  just  as  they  were.  I  thought 
of  leavins;  the  State,  and  sent  word  to  him  to  know  what  dispo- 
sition he  de^sired  me  to  make  of  his  papers,  and  Shepherd, 
his  son-in-law,  came  for  them  and  I  let  him  have  thefm.      I 
knew  nothing  more  of  them  until  after  Tarlt^in's  deatli.      At 
the  time  of  drawing  them  I  was  an  acting  Justice  of  the 
Peace.'' 

Allen  Wat&on,  introduced  by  the  plaintiff,  testified  :  '*A 
Inmdle  of  papers  was  placed  in  my  hands'  by  Shepherd  some 
time  before  Tarlton's  death.  I  was  requested  to  keep  them. 
I  did  not  know  what  the  bundle  contained  until  after  Tarl- 
ton's death.  I  was  told  to  keep  the  papers  without  further  di- 
rections. After  Tarlton  died,  Mr.  C.  C.  Griggs  c^me  to  me 
and  inquired  if  I  had  any  of  Tarlton's  papers.  I  told  him 
that  I  did,  and  gave  the  bundle  of  papers  to  him.     TarltoH 
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never  spoke  to  me  about  the  papers,  and  I  have  never  re- 
ceived any  instructions  from  him  one  way  or  the  other." 

Frank  Shepherd,  introduced  by  defendant,  testified:     "I 
was  present  at  the  time  the  deed  dated  November  26,  1895, 
wBa  made.     This  was  the  deed  from  Willis  Tarlton  to  J.  D. 
Tarlton  and  others.     Z.  T.  Eedfeame,  Mr.  and  Mrs.  Tarlton 
were  the  only  ones  present.     Mr.  Tarlton  told  Kedfearne  to 
take  the  papers  and  keep  them  till  his  death  and  then  to  de- 
liver them  to  his  executor.     I  married  the  daughter  of  Tarl- 
ton, and  she  and  I  are  parties'  to  this  action.     I  afterwards 
got  the  papers  from  Kedfearne  and  carried  them  to  Watson 
and  he  kept  tliem  until  after  Tarlton's  death.     I  went  after 
Redfeame  at  each  of  the  times  that  he  prepared  papers  for 
Tarlton.     Kedfearne  drew  no  deed  when  he  made  the  will. 
The  will  was  drawn  in  1890.     He  sold  me  a  part  of  the 
land  that  was  divided  in  the  will.     Tarlton  had  this  joint 
deed  drawn,  dated  November  26,  1895,  and  a  deed  to  his 
daughters,  and  one  to  his  wife.     His  wife  signed  the  joint 
deed  and  the  one  to  herself,  but  refused  to  sign  the  deed  to 
his  daughter.     He  never  said  that  he  did  not  want  to  make 
deeds  to  a  part  of  his  children  unless  he  could  make  deeds  to 
them  all.     He  did  not  say  that  his  wife  was  out  of  humor 
that  day  and  that  she  would  get  all  right,  and  that  he  would 
carry  her  over  to  Kedfeame's  to  sign  the  other  deeds.     Tarl- 
ton did  not  destroy  any  papers'." 

C.  C.  Griggs,  introduced  by  defendant,  testified:  "I  am 
aon-in-law  of  Willis  K.  Tarlton,  deceased,  and  one  of  the 
defendants  in  this  action.  Tlie  deed  from  Willis  R.  Tarlton 
to  J.  B.  Tarlton,  dated  November  26,  1895,  conveys  all  the 
land  that  Willis  R.  Tarlton  was'  possessed  of  at  the  time  of  his 
death,  except  about  50  acres'.  I  got  the  deed  from  Allen  Wat- 
wm  on  Saturday  after  Tarlton's  death,  which  was  on  Thurs- 
day before.  The  grantees  have  been  in  possession  of  the 
land  since  Tarlton's  death.     I  went  to  Watson  and  asked 
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him  if  he  had  Tarlton's  papers,  and  he  gave  me  a  bundle  of 
papere;  this  deed  was  found  in  the  bundle.  I  didn't  know 
that  TarltOTi  had  this  deed,  and  didn't  know  at  that  time  that 
it  was  in  this  bundle  of  papers.  I  do  not  know  that  Watson 
was  the  agent  of  Tarlton  or  that  he  held  the  papers  in  th* 
capacity  of  his  agent.  I  brought  the  deeds  to  the  court- 
bouse  and  had  them  recorded,  and  have  had  them  in  my  poa- 
sesaion  since."  Verdict  and  judgment  for  defendants,  and 
plaintiff  appealed. 

Robinson  &  Oattdle,  for  the  plaintiff. 
Jos.  A.  Tjockhart,  for  the  defendantB, 

Cook,  J.,  after  stating  the  case:  PlaintifE  was  clearly 
entitled  to  have  the  instructions  prayed  for  given  to  the  jury. 
Wo  learn  from  the  sages  of  the  law,  Sir  Edward  Coke  and 
Sir  William  Blackstone,  that  no  title  passes  by  deed  unleBi 
it  if  drliverrd.  What  acts  ('(uislitiitc  delivery,  and  when  the 
delivery  becomes  complete,  have  been  the  subjects  of  much 
discussion  in  many  of  the  decisions  of  mir  own  court  as  well 
as  in  those  of  other  jurisdictions.  "No  particular  form  or 
ceremony  is  necessary:  it  will  be  sufficient  if  a  party  teatifiea 
his  intention  in  any  manner,  whether  by  action  or  by  word, 
to  deliver  or  put  it  into  po&wssion  of  the  other  party;  as,  if 
a  party  throw  a  deed  upon  a  table,  with  the  intent  that  it 
may  \^  taken  by  the  other,  who  accordingly  takes  it;  or,  if 
a  t-1ran!i:rr  deliver  it  with  the  assent  of  the  party  to  the  deed, 
1  Phillips  Ev.  (2d  Ed.),  467;  1  Coke  Lit.,  36a.  Where  tide 
deed  was  executed  by  the  donor  in  the  presence  of  the  donee, 
and  then  attested  by  the  witness,  who  immediately  retired 
leaving  the  deed  so  executed  lying  on  the  table  in  the  presence 
of  both  the  donor  and  the  donee  (which  it  seems  was,  after 
his  death,  found  among  tbe  donee's  aunt's  papers,  a  pre- 
Bomption  is  raised  that  the  deed  was  delivered  to  the  donee. 
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Levister  v.  IliUiard,  57  N.  C,  12.     There  must  be  an  inten- 
tion of  the  grantor  to  pass  the  deed  from  his  possession  and 
beyond  his  control,  and  he  must  actually  do  so  with  the  intent 
that  it  shall  he  taken  by  the  grantee  or  by  some  one  for  him. 
Both  the  intent  and  act  are  necessary  to  a  valid  delivery. 
Whether  such  existed  is  a  question  of  fact  tobe  found  by  the 
pry.     Floyd  v.  Taylor,  34  N.  C,  47.     But  if  the  grantor 
did  not  intend  to  pass  the  deed  beyond  his  possession  and  con- 
trol, so  that  he  would  have  no  right  to  recall  it,  and  did  not 
do  so,  then  there  would  bo  no  delivery  in  law ;  the  facts  of 
which  must  likewise  be  found  by  the  jury.  No  presumption  of 
delivery  arises  so  long  as  the  deed  remains  in  the  possession  of 
the  maker ;  but,  per  contra,  the  presumption  is  that  it  had 
not  been  made  and  the  contrary  has  to  be  proved.     Kirk  v. 
Turner,  16  K  C,  14;  Baldwin  v.  Maultsby,  27  K  C,  505 ; 
Newlin  v.  Osborne,  49  N.  C.,157;  67  Am.  Dec.,  269.     No 
title  can  pass  by  the  signing,  sealing  and  attestation  of  a 
deed;  there  must  also  be  a  delivery  which  is  a  necessary 
agency  by  which  by  which  the  title  moves  from  one  person  to 
another.     But  when  the  deed,  properly  executed,  is  found 
ont  of  the  possession  of  the  maker  and  in  the  possession  of 
some  other  person,  then  the  law  presumes  the  fact  to  be  that 
it  was  intentionally  delivered  to  or  for  the  grantee.     Snyder 
V.  Lachenour,  37  N.  C,  360 ;  38  Am.  Dec,  685 ;  Ellington  v. 
Currie,  40  N.  C,  21 ;  Airey  v.  Holmes,  50  K  C,  142 ;  Phil- 
lips V.  Tlotiston,  50  K  C,  302 ;  Bobbins  v.  Rascoe,  120  N. 
C,  70 ;  38  L.  R  A.,  238 ;  58  Am.  St.  Eep.,  774. 

But  if  the  deed  passed  out  of  the  maker's  possession  by 
accident,  fraud  or  mistake,  or  was  not  intended  to  be  delivered 
to  the  grantee  or  any  one  for  him,  then  such  presumption 
of  the  fact  of  delivery  may  be  rebutted.  Love  v.  Harbin, 
87  N.  C,  249 ;  Whitman  v.  Shingleton,  108  N.  C,  193 ; 
Helms  V.  Austin,  116  N.  C,  751. 
In  Snyder  v.  Lachenour,  supra.  Judge  Gaston,  speaking 
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for  the  Court,  says:  **Tlie  deed  of  gift  from  George  Lacke- 
nour  to  the  plaintiff,  was  executed  in  the  absence  of  the  plain- 
tiff, was  attested  in  the  presence  of  the  donor  by  two  wit- 
nesses, and  at  the  request  of  the  donor  was  proved  and  reg- 
istered. We  hold,  therefore,  unhesitatingly  that  the  defense 
set  up  that  it  was  not  delivered,  is  in  law  unfounded."  In 
Phillips  V,  Hotiston,  sttpra^  where  the  donor  handed  the  deed 
to  a  third  person,  signed  and  sealed,  to  have  it  proved  and 
registered  {without  retabmig  any  authority  or  power  to  con- 
trol it)  which  was  returned  to  him,  and  he  then  delivered  it  to 
another  person  in  like  manner  and  for  the  like  purpose,  but 
who  neglected  to  have  it  registered  until  after  the  donor'« 
death,  it  was  held  that  the  delivery  to  the  fir^st  person  to 
whom  it  was  handed,  was  a  complete  delivery,  the  point  being 
that  the  donor  absolutely  parted  with  the  deed  with  no  inten- 
tion of  exercising  any  further  control  over  it. 

But  when  the  grantor  parts  with  the  possession  of  the  deed, 
shoiving  an  intention  that  it  should  not  then  become  a  deed, 
but  delivered  merely  as  a  depository  and  subject  to  the  future 
control  and  disposition  of  the  maker,  then  the  delivery  would 
be  incomplete  and  no  title  could  pass.  Rae  v,  Lovick,  43  N. 
C,  89.     This  case  is  specially  applicable  to  the  case  at  bar. 

In  the  cases  above  cited,  where  delivery  was  made  to  the 
Clerk  of  the  Superior  Court  for  probate,  or  probated  and 
registered,  no  condition  or  purpose  was  expressed  inconsist- 
ent with  an  intent  to  make  a  complete  and  absolute  delivery. 

Our  conclusion  is,  that  there  is  no  deliverv  of  a  deed 
where  the  maker  has  not  gone  so  far  with  its  execution  that 
he  can  not  recall  or  control  it ;  and  if  from  the  evidence  the 
jury  should  have  found  that  Tarlton  intended  that  Redfearne 
•hould  hold  the  deed  subject  to  his  further  direction  and 
control,  then  there  would  have  been  no  delivery.  And  if 
there  was  no  delivery  made  when  he  handed  it  to  Redfeame, 
Aen  no  delivery  could  have  been  made  after  Tarlton's  deatb 
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{Baldwin  v,  Maltsby,  supra),  and  his  Honor  erred  in  not 
giving  the  instructions  prayed  for. 

Defendants,  however,  contend  that  delivery  is  presumed 
from  the  acknowledgment  of  the  husband  and  acknowledg- 
ment and  privy  examination  of  the  wife  (plaintiff)  before 
the  Justice  of  the  Peace.  They  "acknowledged  the  due  execu- 
tion of  the  forgoing  deed,"  and  that  by  "due  execution"  the 
law  presumes  the  fact  to  be  that  it  had  been  delivered.     This 
contention  is  without  merit  and  can  not  be  sustained.     To 
convey  title  free  from  incumbrance,  the  acknowledgment 
and  privy  examination  of  the  wife  is  a  pre-requisite  imposed 
hj  law.     Having  complied  with  the  statute,  the  deed  would 
then  be  ready  for  delivery — not  delivered.     Her  acknowledg- 
ment and  privy  examination  can  not  be  taken  as  an  admission 
that  the  deed  had  been  made,  for,  had  the  delivery  been  made 
lefore  it  was  taken,  the  deed  would  have  been  invalid  as  to 
ber  rights ;  if  so,  why  presume  that  an  invalid  delivery  had 
been  made,  when  the  object  of  taking  it  was  to  make  a  valid 
one  which  would  bar  her  dower  right  ?     Should  the  law  im- 
pose such  a  presumption  as  is  contended  for,  great  hardship 
and  gross  injustice  would  follow.     A  deed  thus  prepared  or 
"executed"  for  delivery,  and  in  fact  not  delivered  on  account 
of  mischance,  awaiting  the  compliance  of  bargainee,  or  an 
opportunity  to  meet  and  perfect  the  agreement,  or  upon  his 
default,  etc.,  and  then  found  in  the  possession  of  the  maker 
famong  his  papers,  perhaps)  after  his  death,  would  impose 
npon  the  widow  and  devis^ees  or  heirs  at  law  the  burden  of 
proving  that  it  had  not  been  delivered.     How  could  this  be 
done?     From  what  source  could  they  get  the  evidence  to 
prove  the  non-occurrence  of  such  a  presumed  fact  ?     No  evi- 
dence showing  that  the  deed  was  ever  out  of  his  possession, 
yet  should  they  be  required  to  prove  that  it  never  was  ?  Then, 
if  such  proof  is  not  made,  she  would  be  debarred  of  her 
dower  and  the  heirs  at  law  or  devisees  deprived  of  their  land. 
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for  wliitb  not  a  dollar  had  been  paid.     Surely  this  can  noc 
be  Ian*. 

We  can  find  no  decision  to  support  sticIi  a  proposition.  We 
are  cited  to  Redman  v.  Graham,  80  N.  C,  231,  where  the 
headnote  says:  "The  execution  of  a  deed  includes  delivery, 
and  Uici'cfore  the  adjudication  of  a  probate  judge  that  the 
execution  has  been  duly  proved  is  a  judicial  determination. 
of  the  fact  of  delivery,  which  can  not  be  collaterally  im- 
peached." (The  italics  are  ours.)  Upon  an  examination  of 
Ihe  case,  we  find  that  it  shows  a  state  of  facta  similar  lx> 
many  of  the  others  above  cited :  "The  deed  for  the  land  was 
prepared  and  executed  by  the  said  defendants  and  their 
wives,  the  latter  being  privily  examined,  and  duly  proved  be- 
fore the  Judge  of  Probate,  and  left  in  his  cusiody"  (italics 
ours),  without  expressing  any  intention  whatsoever  of  exer- 
cising any  further  control  over  it.  Had  defendants  instruct- 
ed the  Judge  of  Probate  to  hold  the  deed  subject  to  their 
order,  could  it  be  held  by  a  court  that  the  delivery  would  bo 
complete,  and  that  title  passed  to  the  grantees  ?  We  think 
not. 

In  the  case  of  Baldwin  v.  Maltshy,  supra,  the  deed  was 
signed  and  sealed  and  attested  by  two  witnesses,  and  the 
maker  declared  to  the  witnesses  that  it  was  "his'  act  and 
deed,"  and  afterwards  told  a  friend,  "I  am  satisfied  with  the 
way  I  have  disposed  of  my  negroes;  the  deed  of  gift  is  in 
my  trunk;  I  wish  you  would  deliver  it  to  Charles  Baldwin 
immerliatcly  after  my  death."  No  presumption  of  delivery 
arose  there.  So,  in  the  case  at  bar,  no  presumption  of  deliv- 
ery arose  from  the  acknowledgment  of  the  hu&band,  or  from 
the  acknowledgment  or  privy  examination  of  the  wife. 
When  ho  handed  the  deed  to  Redfeamp,  it  had  been  duly  pre- 
pared and  properly  "executed,"  according  to  the  forms  and 
requirements  of  law,  and  ready  for  delivery ;  nothing  else  ap- 
pearing, this  would  have  been  a  delivery  in  law.     But  tlierw 
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is  evidence  tending  to  show  that  such  delivery  was  for  a 
temporary  purpose,  and  that  he  intended  to  exercise  further 
control  and  authority  over  it,  and,  if  he  did,  it  did  not  then 
become  his  deed. 
New  Trial. 


PHILLIPS  V.  POSTAL  TELEGRAPH-CABLE  COMPANY. 

(Filed  November  5,  1902.) 

EVIDENCE — Incompetent — Telegraphs — Harmful  Error. 

In  an  action  to  recover  damages  for  the  maintenance  of  tele- 
graph poles  on  land,  the  evidence  of  a  witness,  an  adjacent 
land-owner,  that  he  would  not  have  the  poles  across  his  land 
for  several  hundred  dollars,  was  incompetent. 

Petition  to  rehear  this  case,  reported  in  130  N.  C,  513', 
allowed. 

/.  R.  Mcintosh,  F.  II.  Bushee,  and  Walser  &  Walser,  for 
the  petitioner. 
E,  E,  Raper,  in  opposition. 

FuBCHEs,  C.  J.  This  is  a  petition  to  rehear  this  case,  de- 
cided at  the  last  term  of  the  Court  and  opinion  published  in 
130  K".  C,  513.  There  are  many  errors  assigned  in  the  peti- 
tion, and  while  they  have  all  been  considered,  we  find  but  one 
error,  and  for  that  we  grant  the  petition  and  a  new  trial. 

This  error  was  not  overlooked  on  the  former  hearing,  but 
it  was  then  thought  by  a  majority  of  the  Court  to  be  harmless. 
The  witness  Sink,  introduced  by  the  plaintiff  for  the  purpose 
of  proving  the  amount  of  damage  done  the  plaintiff's  land  by 
reason  of  the  poles  beini^  on  the  land,  testified  that  he  did  not 
know,  but  he  was*  an  adjacent  landowner  to  the  plaintiff,  and 

Vol,  131—15 


226  IN  THE  SUPREME  COURT.  [181 


PiiiLLii'8  V.  Telegraph  Co. 


was  then  allowed  to  testify,  over  the  objection  of  the  defend- 
ant: "I  would  not  have  those  poles  across  me  for  several  hun- 
dred dollars."  The  poles  were  erected  on  the  land  before 
the  plaintiff  became  the  owner  of  it  This  removed  any  idea 
of  damages  for  the  trespass  of  going  upon  the  lands  to  erect 
the  poles',  and  the  only  question  to  be  considered  by  the  jury 
was  that  of  damages  for  the  right  of  the  defendant  to  have 
and  keep  them  there.  For  this,  they  awarded  the  plaintiff 
$180,  which,  in  the  opinion  of  the  Court,  was  excessive.  The 
Court  is  asked  to  grant  the  petition  and  a  new  trial  for  this 
reason,  and  cases  are  cited  to  sustain  this  contention. 

But  whatever  may  have  been  done  by  the  courts'  of  other 
jurisdictions,  we  can  not  grant  the  defendant's  petition  upon 
that  ground  without  reversing  a  long  line  of  decisions  of  this 
Court,  made  with  such  unanimity  that  we  are  unable  to  find 
one  to  the  contrary. 

But  as  the  verdict,  in  our  opinion,  is  excessive,  and  as  there 
is  no  evidence  to  support  it,  except  that  of  plaintiff,  which 
puts*  his  damage  at  $800,  and  this  estimate  seems  to  have  been 
so  extravagant  that  the  jury  disregarded  it,  and,  if  they  did,  it 
only  left  the  erroneously  admitted  evidence  of  Sink  for  them 
to  base  their  finding  upon.     The  Court  did  not  hold,  in  con- 
siderini?  this  case  at  the  last  term,  that  this  evidence  was 
properly  admitted,  but  thought  it  harmless.     But  upon  a  re- 
view of  the  case,  we  think  it  might,  and  probably  did,  in- 
fluence the  jury  in  finding  the  amount  of  damages  tliey  did. 
And  for  this  reason,  and  this  alone,  we  allow  the  petition  and 
award  the  defendant  a  new  trial. 

Petition  allowed  and  a  new  trial  awarded  the  defendant* 
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BAKER  V.  DAWSON. 
(Filed  November  5,  1902.) 

I  EXCEPTIONS  AND  OBJECTIONS— Appeal--Judgment8— Record. 

An  appeal  Is  itself  an  exception  to  the  Judgment  or  any  other 
matter  appearing  on  the  record  proper. 

1  EXECUTORS  AND  ADMINISTRATORS— £fet<Zemen<  of  Estatet 
of  Decedents — Preferred  Debts — The  Code,  Bee,  H16, 

Under  The  Code,  Sec.  1416,  medical  services  rendered  the  wife, 
child  or  tenant  of  the  deceased,  is  not  a  preferred  debt 

a.  EXECUTORS  AND  ADMINISTRATORS— fifcWIemen*  of  Estates 
of  Decedents. 

It  is  error  to  allow  a  claim  against  the  estate  of  a  decedent  for 
medical  services  rendered  his  tenant  if  there  is  no  allega- 
tion and  proof  that  the  services  were  rendered  at  the  request 
of  the  deceased. 

Action  by  Julian  M.  Baker  against  N".  B.  Dawson,  admin- 
istrator of  S.  P.  Jenkins,  heard  by  Judge  Henry  R.  Bryan, 
«t  Spring  Terra,  1902,  of  the  Superior  Court  of  Edgecombe 
County.  From  a  judgment  for  the  plaintiflF,  the  defendant 
appealed. 

John  L.  Bridgets,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Clark,  J.  There  is  no  exception  in  the  record,  but  an  ap- 
peal is  itself  an  exception  to  the  judgment  or  any  other  matr 
tcr  appearing  on  the  face  of  the  record  proper.  ^Y^lson  v. 
Lumber  Co.,  at  this  term. 

The  following  facta  are  admitted :  The  plaintiff,  a  physi- 
cian, rendered  medical  services'  within  twelve  months  just 
prior  to  the  intestate's  death,  as  follows:  (1)  to  intestate  per- 
sonally, $347;  (2)  services  to  intestate's  wife  and  child,  $84; 
to  tenants  of  intestate,  $36.     The  plaintiff  seeks  to  have  all  of 


328  IlSr  THE  SUPREME  COURT.  [131 


Baker  v.  Dawson. 


above  adjudged  to  be  preferred  debts*  under  The  Code,  Sec. 
1416,  which  places  among  the  sixth  class  of  preferred  debts 
"medical  services  within  the  twelve  months  preceding  the 
decease."  This  language,  however,  contemplates  only  ser- 
vices rendered  to  the  deceased  personally,  for  the  indebtednesB 
is  given  priority  if  rendered  twelve  months  prior  to  his  de- 
cease, and  not  within  twelve  months  prior  to  decease  of  his 
wife,  his  child,  or  his  tenant.  As  to  them,  the  physician  ren- 
ders the  services  like  any  other  creditor,  relying  upon  the 
credit  of  the  person  requesting  the  services,  that  he  will  pay  or 
can  be  made  to  pay. 

It  must  be  noted  that  there  is  no  priority  even  for  medical 
services  rendered  the  deceased  personally,  unless  he  dies.     In 
all  other  cases,  the  physician's  bill  is  like  any  other  debt.     If 
the  physician  wishes  to  secure  such  debts,  he  must  exact  secu- 
rity or  proceed  to  collect  by  law.     When  the  patient  is  in  his 
last  illness,  this*  mi2;ht  be  inconvenient  or  indecent,  and  as  sucK 
illness  might  extend  to  twelve  months,  the  law  endeavors  to 
secure  for  the  patient  medical  attention  by  giving  a  legal  pri- 
ority for  such  services,  if  rendered  to  the  patient  within 
twelve  months  preceding  his  decease.     But  such  reason  does 
not  apply  to  services  rendered  his  wife  and  children,   as  to 
which  the  physician  has  extended  credit,  relying  upon   the 
father  or  husband  or  landlord  himself  paying  the  debt  in- 
curred.    There  are  no  words  extending  the  meaning  to  siich 
debts  other  than  personal  services  to  the  debtor,  and  the  lan- 
guage of  the  statute  is  restrictive — "for  medical  services  ^with- 
in twelve  months  prior  to  the  decease" — meaning  the  decease 
of  the  debtor,  not  of  his  wife,  child  or  tenant. 

The  statute  being  in  derogation  of  the  equity  of  a  pro  rata 
distribution,  should  be  strictly  construed  so  as  not  to  confer 
a  priority  over  other  creditors  unless  clearly  called  for.  A. 
somewhat  similar  provision  is  in  class  two  of  this  same  sec- 
tion (141G),  which  clearly  means  the  funeral  expensea  of  the 
debtor,  and  not  of  his  wife,  child  or  tenants. 
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The  defendant  did  not  contest  that  the  first  debt  above 
stated  for  medical  services  rendered  deceased  himself  was  a 
preferred  debt,  and  the  Judge  rightly  disallowed  any  priority 
as  to  medical  services  rendered  the  tenants  of  the  deceased, 
but  erred  in  rendering  judgment  therefor  to  be  paid  pro  rata 
with  other  debts  of  the  intestate,  since  it  is  not  alleged  nor 
proved  nor  admitted  that  the  services  were  rendered  to  the 
teoants  at  the  request  of  the  intestate,  and  without  this,  the 
landlord  is  not  liable  for  such  services. 

The  Judge  also  erred  in  adjudging  that  the  bill  for  medi- 
cal services  rendered  the  wife  and  child  of  the  deceased  was  a 
preferred  debt.  He  should  have  rendered  judgment  for  the 
amount  thereof  to  be  paid  pro  rata  with  the  other  unpreferred 
indebtedness  of  the  defendant's  intestate. 

Error. 


ROBINSON  V.  LAMB. 

(Filed  November  5,  1902.) 

1-  FERRIES — County  Commissioners — Jurisdiction — The  Code,  Seo. 

Where  a  river  lies  wholly  within  a  county,  the  county  commis- 
sioners of  an  adjoining  county  have  no  jurisdiction  to  estalx- 
lish  a  ferry  across  such  river. 

1  COUNTIES — Boundaries — Questions   for   Court — Judicial  Notice, 

Where  a  certain  river  is  made  by  the  legislature  a  boundary  of  a 
county,  the  court  will  take  judicial  notice  that  a  "cut-off" 
of  the  river  is  not  a  part  of  the  boundary. 

1  COUNTIES — Boundaries — Waters  and  Water-courses — 2  Revised 
Statutes,  111. 

Where  an  act  creating  Camden  County,  describes  it  as  all  that 
part  of  Pasquotank  County  lying  on  the  northeast  side  of 
I*asquotank  River,  the  whole  of  said  river  is  in  Pasquotank 
County. 
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Action  by  C.  H.  Robinson  and  others  against  E.  F.  Lamb, 
heard  by  Judge  Geo.  A.  Jones  and  a  jury,  at  Spring  Term, 
1902,  of  the  Superior  Court  of  Camden  County.  From  a 
judgment  for  the  plaintiffs,  the  defendant  appealed. 

G.  W,  Wood,  E,  F.  Aydlett,  and  P.  H.  Williams,  for  the 
plaintiffs. 

Busbee  &  Bushee^  for  the  defendants. 

Clark,  J.     This'  is  a  proceeding  begun  before  the  Commis- 
aioners  of  Camden  County  to  establish  a  ferry  across  Pasquo- 
tank River.     The  same  proceeding  to  establish  the  same  ferry 
at  the  same  spot,  with  the  same  parties-plaintiff  (except  one 
person),  and  the  same  defendant,  was  heretofore  begun  be- 
fore the  Commissioners  of  Pasquotank  County,  and  the  same 
propositions  of  law  presented  by  the  exceptions  in  this  case 
were  decided  in  that,  on  appeal.     Robinson  v.  Lamb,  126  N. 
C,  492.     The  judgment  in  the  former  action  is  pleaded  by 
the  plaintiffs  as  an  estoppel  in  this,  since  no  other  relief  13 
asked  than  the  establishment  of  the  ferry,  at  the  expense  of  the 
plaintiffs,  as  prayed  in  the  former  action.     But  if  the  Com- 
missioners of  Camden  could  give  any  relief  not  already  given 
by  the  Commissioners  of  Pasquotank,  the  judgment  would  not 
be  an  estoppel,  though  the  principles  of  law  there  laid  down 
would  apply  and  be  conclusive  here. 

An  appeal  in  the  present  action  was  before  the  CJourt, 
Robinson  v.  Lamh,  129  N.  C,  16,  in  which  it  is  held  that  the 
Court  below  erred  in  granting  a  motion  to  dismiss  because  of 
Acts  (Private)  1901,  Chap.  72.  When  the  case  went  back, 
the  issues  were  found  in  favor  of  the  plaintiffs,  and  the  law 
applicable  having  already  been  adjudged  in  favor  of  the  plain- 
tiffs' in  the  two  appeals  above  cited,  judgment  was  rendered 
accordingly,  and  defendant  appealed. 

The  defendant  contends  that  Stinking  Gut  is  Pasquotank 
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River,  or  a  part  of  it,  and  that  a  ferry  over  it  would  be  illegal, 
because  over  Pasquotank  River  within  two  miles  of  Lamb's 
ferry,  but  we  can  not  assent  to  the  proposition.  This  gut, 
with  its  malodorous  name,  is  stated  to  be  80  to  100  feet  wide, 
and  150  yards'  in  length.  It  is  a  "cut-off,"  seven  or  eight 
feet  deep,  through  which  boats  sometimes  pa39,  while  what  is, 
and  always  has  been,  known  as  Pasquotank  River  is  very 
much  larger,  being  150  yards  wide,  and  with  a  great  curve 
sweeps  by  Elizabeth  City  where  the  new  ferry  is,  and  then 
bends'  back,  the  peninsula  thus  formed,  and  whose  neck  is 
crossed  by  Stinking  Gut,  being  known  as  Goat  Island.  It  is, 
by  the  evidence,  some  500  yards  across  Goat  Island  from  the 
new  forry  to  where  the  road  will  cross  Stinking  Gut,  Even 
geographically  speaking,  it  is  clear  that  the  broad  stream 
which  flowe  by  the  town  is  Pasquotank  River,  and  the  "gut," 
which  is  one-fifth  of  the  width  of  the  river  or  less,  is  merely  a 
"cut-off,"  like  the  Dutcli  Gap  Canal,  dug  by  General  BuUer 
in  James  River  during  the  war,  or  like  similar  "cut-offs"  ex- 
cavated not  infrequently  by  fioods  in  the  Mississippi. 

But  even  if  it  could  be  shown  that  Stinking  Gut  was  phy- 
sically the  true  river,  and  the  broader  stream  (five  times  as 
broad)  that  flows  by  Elizabeth  City  was  the  subsidiary 
stream,  still  the  latter  has  always  been  known  as  Pasquotank 
River,  and  this  is  the  stream  over  which  the  ferry  was  or- 
dered, and  which,  for  the  century  and  a  quarter  since  the  act 
estjiblishing  Camden  County,  has  lieen  the  county  boundary. 
In  all  that  time,  Goat  Island,  as  is  conceded  and  can  not  be 
denied,  has  been  in  Camden  County.  If  Stinking  Gut  ■were 
Pasquotank  River,  or,  legally  speaking,  a  part  of  it,  then  Goat 
Island  would  be  in  Pasquotank  County,  It  is  physically  and 
legally  impossible  that  Pas'quotank  River,  as  it  flows  around 
Goat  Island,  and  Stinking  Gnt,  which  cuts  across  its  narrow 
neck,  should  both  be  the  boundary  lietween  the  counties,  as 
defendant  contends.     The  Pasquotank  River  is  the  boundary 
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between  the  counties,  and  has  been  since  1777.  AVhen  the 
legislation  nnder  which  the  defendant  claims  was  enacted, 
this  river  was  the  stream  that  flows  by  Elizabeth  City.  It 
could  not  be  at  two  places.  There  has  been  no  legislation  as 
to  Stinking  Gut. 

The  establishment  of  a  road  from  the  eastern  end  of  the 
ferry  and  a  bridge  or  ferry  across  Stinking  Gut  are  matters 
for  the  cognizance  of  the  Commissioners  of  Camden,  since, 
as  we  have  said,  Stinking  Gut  is  Stinking  Gut  and  is  in  Cam- 
den Coimty,  and  is  not  Pasquotank  River,  which  lies'  wholly 
in  the  coimty  of  that  name.  A  ferry  or  bridge  over  Stinking 
Gilt  is  not  a  ferry  or  bridge  over  Pasquotank  River.  If  it 
«mld  be  shown  and  demonstrated  that  Stinking  Gut  is  the 
scientific  boundary,  being  the  true  Pasquotank  River,  it  has 
not  l)een  so  known,  stvled  and  treated,  and  hence  is  not  in  law 
any  part  of  that  stream,  though  it  flows  into  and  flows'  out  of 
the  Pasquotank.  An  act  of  the  legislature  would  be  neces-' 
«aiy  to  make  the  change  in  the  boundary  and  in  the  name  of 
the  stream. 

Doubtless  the  citizens  of  the  prosperous  and  progressive 
city  by  the  Pasquotank  will  some  day  procure  an  act  of  the 
Legislature  to  bestow  some  name  more  euphonious  and  sweet 
smelling  upon  a  stream  which  lies  so  close  to  their  doors  as 
malodorous  Stinking  Gut  But  no  change  of  name,  not  even 
were  that  of  Pasquotank  River  bestowed  upon  it,  would  trans- 
fer the  county  boundary  to  the  "cut-off,"  unless  the  act  clearly 
so  indicated.  Certainly,  neither  the  Court  nor  the  iury  could 
change  a  county  l>oundary,  recognized  as  such  for  a  century 
and  a  quarter,  upon  the  ground  that  another  stream,  bearing 
another  name,  is  the  scientific  frontier,  upon  the  ground  that 
it  is  physically  the  true  Pasquotank,  or  a  part  of  it,  and  that 
what  has  been  known  as  Pasquotank  River  all  thofc  years  is 
phy.sically  not  entitled  to  be  solely  so  designated.  An  isi^ue 
to  that  effect  was  properly  refused,  for  upon  the  facts  admit- 
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ted,  or  of  which  the  Court  takes  judicial  notice  (like  a  county 
boundary),  the  proposition  is  one  of  law,  not  of  fact.  The 
defendant  moved  in  this  Court  for  the  first  time  to  dismiss 
for  want  of  jurisdiction,  in  that  Pasquotank  River  lies  wholly 
in  Pasquotank  County,  and  the  Commissioners  of  that  coimty 
alone  have  jurisdiction.  The  Code,  Sec  2014.  The  Act  of 
1777  (2  Rev.  Stats.,  Ill),  creating  Camden  County,  de- 
scribes' it  as  "all  that  part  of  Pasquotank  County  lying  on  the 
northeast  side  of  said  river  (Pasquotank).'*  This,  of  course, 
leaves  the  river  entirely  in  Pasquotank  County,  and  the  Com- 
missioners of  that  county  have  sole  jurisdiction  to  establisli 
a  ferry  over  it,  and  the  defendant's  motion  to  dismiss  this 
proceeding  for  want  of  jurisdiction  in  the  Commissioners  of 
Camden  County  is'  well  taken  and  must  be  allowed.   * 

But  as  the  ferry  has  already  been  established  by  the  Com- 
missioners of  Pasquotank,  and  their  action  aflSrmed  (126  N. 
C,  492),  and  it  has  been  held  that  the  Act  (Private)  of 
1901,  does  not  affect  a  ferry  already  ordered  to  be  established 
(129  N".  C,  16),  though  the  motion  of  the  defendant  must  be 
granted,  we  do  not  see  that  it  can  in  an;)'^\nse  avail  him  beyond 
a  recovery  of  the  costs  in  this  case. 

Action  Dismissed. 


MOTT    y.    SOUTHERN    RAILWAY    COMPANY. 

(Filed  November  11,  1902.) 

RAILROADS — Negligence — Assumption  of  Risk — Issued— Acts  iPrir 
vate),  1897,  Chap.  56. 

It  is  error  to  submit  an  issue  as  to  assumption  of  risk,  where 
the  cause  of  action  is  for  injury  sustained  in  the  course  of 
employment  by  a  railroad  employee. 
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Action  by  Chas.  D.  Mott  against  the  Southern  Eailway 
Company,  heard  by  Judge  Thos.  J.  Shatu  and  a  jury,  at  May 
Tenn,  1902,  of  the  Superior  Court  of  Ibedell  County. 
From  a  judgment  for  the  defendant,  the  plaintiff  appealed. 

Long  &  Nicholson,  Armfield  &  Turner,  and  W.  O.  Lewis, 
for  the  plaintiff. 
F.  n,  Biishee,  for  the  defendant. 

Clauk,  J.  The  plaintiff  was  injured  while  in  the  employ- 
ment of  defendant  company.  He  was  ordered  by  one  who 
had  a  right  to  command  him  to  aid  a  foreman  to  take  a  tire 
off  an  engine,  which  tire  weighed  800  or  1,000  pounds,  and 
had  to  be  heated  red  hot  to  obtain  the  expansion  necessary  to 
secure  its  removal.  The  plaintiff  alleges  that  while  he  waa 
engaged  in  helping  to  remove  this  tire,  it  slipped,  by  the  neg- 
ligence of  defendant  and  its  servants,  as  specified  in  the 
complaint,  and  fell  upon  the  iron  bar  the  plaintiff  was  using, 
crushing  him  and  injuring  him  seriously. 

The  jury  found,  upon  issues  submitted  to  them,  that  the 
plaintiff  was  injured  by  the  negligence  of  the  defendant,  as 
alleged  in  the  complaint;  that  the  plaintiff  did  not,  by  his 
own  negligence,  co;itribute  to  his  injury,  and  assessed  the 
plaintiff's  damages  at  $500.  The  Court  submitted,  over 
plain tifTs  objection,  another  issue :  "Did  the  plaintiff  assume 
the  risk  of  injury  when  he  accepted  service  of  the  defendant?" 
To  the  submission  of  this  issue,  the  plaintiff  excepted.  The 
jnry  responded  ^TTes"  thereto,  and  by  reason  of  such  response 
the  Judge  rendered  a  judgment  in  favor  of  defendant*,  and 
plaintiff  appealed. 

The  submission  of  the  issue  as  to  assumption  of  risk  was 
error,  the  finding  of  the  jury  thereon  is  immaterial,  and  the 
plaintiff  is  entitled  to  judgment  upon  the  finding  upon  the 
other  issues.     The  cases  of  Coley  v.  Railroad,  128  N.  C, 
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634,  and  same  case  on  rehearing,  129  N.  C,  407,  are  con- 
clusive of  this.  Those  cases  have  been  cited  as  authority  in 
Thomas  v.  Railroad,  129  N.  C,  392;  Cogdell  v.  Railroad, 
Ibid,,  398;  Ansley  v.  Tobacco  Co.,  130  N.  C,  34;  Springs 
V,  Railroad,  Ibid,,  186 ;  besides  other  cases  at  this  term.  In 
CogdelFs  case,  supra,  the  point  was  made,  and  so  ruled,  that 
the  Judge,  under  the  authority  of  Coley's  case,  properly  re- 
fused to  submit  an  issue  as  to  assumption  of  risk  when  the 
cause  of  action  was'  for  injury  sustained  in  the  course  of  his 
employment  by  a  railroad  employee. 

The  act.  ratified  23  February,  1897  (printed  for  some  rea- 
son not  yet  made  public  as  chapter  56  in  the  Private  Laws 
of  that  year),  is  as  follows: 

"Section  1.  That  any  servant  or  employee  of  any  railroad 
company  operating  in  this  State,  who  shall  suffer  injury  to  his 
person,  or  the  personal  representative  of  any  such  employee 
who  shall  have  suffered  death  in  the  course  of  his  services  or 
employment  with  said  company,  by  the  negligence,  carelesa- 
ness  or  incompetency  of  any  other  servant,  employee  or  agent 
of  the  company,  or  by  any  defect  in  the  machinery,  ways  or 
appliances  of  the  company,  shall  be  entitled  to  maintain  an 
action  against  such  company. 

"Sec.  2.  That  any  contract  or  agreement,  expressed  or 
implied,  made  by  an  employee  of  said  company,  to  waive  the 
benefit  of  the  aforesaid  section,  shall  be  null  and  void." 

In  Colcy  V.  Railroad,  128  N.  C,  534,  Furches,  C.  J., 
after  an  able  and  full  discussion  of  the  above  statute  and  ita 
bearing  upon  the  doctrine  of  assumption  of  risk,  says  (at  page 
541 )  :  "The  greater  part  of  the  record,  consisting  of  prayers 
for  instruction  and  the  Judge's  charge,  is  predicated  upon  the 
first  issue,  the  asstimption  of  risk,  which  are  eliminated  by  the 
view  we  have  taken  of  the  case.  *  *  *  The  prayers  of 
the  defendant  mainly,  if  not  all  of  them,  are  addressed  to  the 
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assumption  of  risk,  and  it  is  not  necessary  for  us  to  discuss 
them,  after  taking  this  view  of  the  Act  of  1897." 

After  full  argument,  and  most  careful  consideration  on  re- 
hearing, the  Court  reaffirmed  (Coley  v.  N.  C.  Railroad  Co., 
120  N.  C,  407)  the  view  expressed  by  the  Chief  Justice — 
Douglas,  J.,  saying  (page  409)  that  our  statute  is  "an  urir 
conditional  abrogation  of  the  kindred  doctrine  of  fellow  ser- 
vant and  assumption  of  risk,  as  applied  to  railroad  compa- 
nies"; and  on  page  410,  "We  have,  therefore,  no  hesitation 
in  holding  the  Act  of  February,  1897,  valid  in  its  entiretly, 
and  that  it  deprives  all  railroad  companies  operating  in  this 
State  of  the  defense  of  assumption  of  risk,  whether  resting  in 
contract  express  or  implied,  and  whether  pleaded  directly  or 
under  the  doctrine  of  fellow  servant." 

No  case  has  ever  been  more  thoroughly  argued,  and  more 
carefully  and  deliberately  considered,  than  Coley  v.  Rail- 
road. It  was  argued  before  us  by  able  counsel  three  times; 
first  at  September  Term,  1900,  and  was  carried  over  under 
an  advisari  to  the  Spring  Term,  1901,  when  it  was  re-argued 
by  leave  of  the  Court,  the  opinion  affirming  Judge  Tloko, 
who  tried  the  cause  below,  being  written  by  Chief  Justice 
Furches.  It  was  again  argued  on  rehearing  at  Fall  Term, 
1901,  the  Court  reaffirming  its  former  decision  in  a  well-con- 
wdered  opinion  by  Mr.  Justice  Douglas.  And  these  opinions 
have  since  been  approved  in  several  cases,  as  already  cited. 

It  was*  suggested  here  that  the  Act  applied  only  to  em- 
ployees running  the  trains,  but  the  language  of  the  statute  is 
both  comprehensive  and  explicit.  It  embraces  injuries  sus- 
tained by  "awy  servant  or  employee  of  any  railway  company, 
*  *  *  in  tlie  course  of  his  services  or  employment  with 
said  company/*  The  plaintiil  was'  an  employee,  and  was  in- 
jured in  the  course  of  his  service  or  employment. 

The  issue  and  finding  thereon  as  to  assumption  of  risk 
being  irrelevant  and  immaterial,  the  cause  must  be  sent  back 
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with  directions  to  eater  judgment  in  favor  of  the  plaintiff  in 
accordance  with  the  findings  upon  the  other  issues.     Souse 
V.  House,  at  this  term. 
Reversed. 


(Filed  November  11, 1902.) 


1.  NBQLtGENCK —  Kailroads — Presumptions —  Burden  of  ProoT  — 
Fires. 
Where  propert?  1b  destroyed  by  eparke  from  a  railroad  eOBlns, 
the  burden  of  proof  ts  sbifted  to  tbe  railroad  company  to 
rebut  the  presumption  of  negligence. 

E.  NEGLIGENCE— Railroads— Pireff— Fuel. 

In  an  action  for  damages  caused  by  fire  set  by  an  engine,  It  11 
not  c>Toi  to  refuse  to  instruct,  that  if  tbe  use  ol  anthracite 
coal  would  lessen  tbe  danger  of  fire,  f^lure  to  use  it  is  nee- 
ligence. 

Action  by  the  Raleigh  Hosiery  Company  against  the  Ral- 
eigh and  Gaston  and  Seaboard  Air  Line  Railroad  Companies, 
hoard  by  Judge  0.  II.  Allen  and  a  jury,  at  April  Term,  1902, 
of  the  Superior  Court  of  Wakk  County.  Fi^Dm  a  judgment 
for  the  defendants,  the  plaintiff  appealed. 

Battle  &  Mordecai,  Womack  &  Hayes,  Busbee  &  Bushee, 
and  Shepherd  &  Shepherd,  for  the  plaintiff. 
Day  &  Bell,  and  F.  H.  Bushee,  for  the  defendant. 

Douai-As,  J.  This  was  an  action  originally  brought  by 
the  hosiery  company  to  recover  damages  for  losses  by  fire, 
alleged  to  have  occurred  through  the  negligence  of  the  defend- 
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anta  Upon  their  own  motion,  the  insurance  companies 
were  made  parties-plaintiff  for  the  purpose  of  participating 
in  the  recovery  to  the  extent  to  which  they  may  have  paid  the 
losses.  The  determination  of  this  appeal  practically  depends 
npon  a  single  point :  whether  the  presumption  of  negligence 
arises  from  the  fact,  found  or  admitted,  that  the  defendant's 
engine  set  fire  to  the  property.  This  point  is  directly  de- 
cided in  Manufacturing  Co.  v.  Railroad,  122  N.  C,  881,  fre- 
quently called  the  Ice  Company  case,  where  Furches,  J., 
speaking  for  a  unanimous  Court,  says,  on  page  888 :  '^fVTien 
the  origin  of  the  fire  is  fixed  on  the  defendant,  the  pressump- 
tion  then  arises  that  it  was  guilty  of  negligence,  and  the  bur- 
den rests  upon  it  to  show  that  it  used  approved  appliances'  in 
the  operation  of  its  road  to  prevent  the  emission  of  sparks  and 
cinders,  or  that  the  damage  was  caused  by  some  extraordinary 
cause  over  which  the  defendant  had  no  control."  Citing  2 
Shearman  and  Red.  !N"eg.,  Sec.  676 ;  Lawton  v.  Oiles,  90  N. 
C,  374 ;  Ellis  v.  Railroad,  24  K  C,  138 ;  Aycock  v.  Railroad, 
89  N.  C,  321.  To  these  authorities  may  be  added  Moore  v. 
Parker,  91  K  C,  275;  Ilaynes  v.  Gas  Co,,  114  K  C,  203; 
26  L.  R  A.,  810;  41  Am.  St.  Rep.,  786;  Wood's  Ry.  Law, 
1580;  2  Thomp.  Neg.,  Sees.  2284,  2285;  13  A.  and  E.  Enc 
(2d  Ed.),  408. 

Ellis's  case,  cited  by  the  Court  in  Maniifacinring  Co,  v. 
Railroad,  supra,  is  the  leading  case,  in  which  Gaston,  J.,  for 
the  Court,  lays  down  tho  rule  of  presiimed  neirliirence  as  fol- 
lows: ''We  admit  that  the  gravamen  of  the  plaintiff  is  dara- 
a£^  caused  by  the  neglis^cnce  of  the  defendant.  But  we  hold 
that  when  he  shows  damacje  resulting:  from  their  act,  which 
act,  with  the  exertion  of  proper  care,  does  not  ordinarily  pro- 
duce damage,  he  makes  out  a  prima  facie  case  of  ncglisjence, 
which  can  not  be  repelled  but  by  proof  of  care,  or  of  some  ex- 
traordinary accident  which  renders  care  nseless." 

In  Lawson's  Law  of  Pres.  Ev.,  the  rule  is  thus  stated: 
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"Rule  1 9b. — But  when  the  thing  is  under  the  management  of 
the  defendant,  and  the  accident  is  auch  aa  ordinarily  does  not 
happen  if  those  who  have  ita  manai^enient  use  proper  care,  a 
presumption  of  negligence  arisoa  from  the  happening  of  tha 
accident."  In  subsection  2,  the  author  says:  "A's  property 
is  destroyed  by  aparks  from  the  locomotive  of  a  railroad  com- 
pany. The  presumption  is  that  the  sparks  were  negligently 
emitted."     Numerous  caaos  are  cited. 

The  rule  in  Ellia-'s  case  is  further  strengthened  by  the  prao- 
Hcally  univeraal  acceptance  of  the  principle  that  where  a  par- 
ticular fact,  necessary  to  be  proved,  rests  peculiarly  within  the 
knowledge  of  a  party,  upon  him  rests  the  burden  of  proof. 
Railroad  v.  U.  8.,  139  U.  S.,  5C0,  567 ;  Mitchell  v.  Railroad, 
124  N.  C,  23G;  44  L.  R.  A.,  515 ;  HmHe  v.  Railroad,  12C 
N.  C,  932,  938;  78  Am.  St  Rep.,  G85,  and  cases  therein 
cited.  The  condition  of  the  engine  was  peculiarly,  and  in 
fact  exclusively,  within  the  knowledge  of  the  defendant. 

The  Court  below  charged  the  jury  as  follows :  "If  the  jury 
should  find  from  the  evidence  that  the  fire  originated  from 
the  defendant's  engine,  this*  would  not  of  itself  cast  the  bur- 
den on  the  defendants  to  prove  that  the  engine  was  properly 
equipped  with  spark  arresters,  and  skillfully  operated."  In 
this  there  was  substantial  error,  for  which  a  new  trial  must 
be  ordered. 

There  is  one  other  exception  which  we  will  briefly  notice; 
The  plaintiffs  requested  the  Court  to  charge  as  follows :  "That 
if  the  jury  shall  find  that  the  use  of  hard  or  anthracite  coal  in 
an  engine  lessens  the  danger  of  throwing  sparks  or  fire  from 
the  smoke-ataek,  it  is  negligence  not  to  use  such  coal."  Thla 
instrnction  his  Honor  properly  refused.  The  Courts  have 
no  powers  of  legislation.  Tliey  can  not  say  that  railroads 
shall  use  certain  fuel  or  appliances.  The  most  that  Courts  can 
Ray  is,  that  if  a  railroad  or  any  one  else  fails  to  use  such  rea- 
sonable care  in  the  selection  and  use  of  its  fuel  and  machin- 
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eiy  as  a  man  of  ordinary  prudence,  dealing  with  liis  own 
affairs  and  having  a  due  regard  for  the  rights  and  safety  of 
bis  fellow  men,  would  use,  then  such  failure  becomes  action- 
able negligence.  This  is  but  an  exemplification  of  tlie  ancient 
maxim,  "sic  utere  tuo  ut  alienum  non  laedas,"  We  are  not 
prepared  to  say  as  a  matter  of  law  that  a  man  of  ordinary 
prudence  would,  under  present  conditions,  adopt  the  use  of 
anthracite  coal  if  he  could  conveniently  burn  any  other  kind 
of  fuel. 
Kcw  Trial. 


LAMB  V.  ELIZABETH  CITY. 

(Filed  November  11,  1902.) 

L  EMINENT   DOMAIN — Damages — Towns  and   Cities — Evidence — 
ImT^rovemenis, 

Where  plaintiff  sued  for  wrongful  taking  of  land  and  for  dam- 
ages to  buildings,  and  abandoned  the  claim  for  the  wrong- 
ful taking,  evidence  of  special  benefit  to  property  of  plaintiff 
by  the  improvements  becomes  immaterial. 

2.  EMINENT  jyOyLAl^—Pleadings— Allegata  et  Probata— Damages* 

In  an  action  for  damages  to  buildings  removed  from  land  con- 
demned for  public  use,  there  being  no  allegation  as  to  dam- 
ages for  cost  of  raising  buildings  after  being  removed, 
nothing  can  be  recovered  therefor. 

1  EMINENT  DOMAIN — Damages — Improvements — Set-off. 

In  an  action  for  damages  to  buildings  removed  from  land  con- 
demned for  public  use,  special  benefits  from  the  improve- 
ments can  not  be  used  as  a  set-off  to  such  damages,  if  such 
benefits  were  used  as  a  set-off  in  the  condemnation  pro* 
ceedings. 

Action  hy  E.  F.  Lamb  asjainst  Elizabeth  City,  heard  by 
Judge  O.  II *  Allen  and  a  jury,  at  March  Term,  1901,  of 
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the  Superior  Court  of  Pasquotank  County.     From  a  judg- 
ment for  the  defendant,  the  plaintiff  appealed. 

Busbee  &  Bushee,  and  /.  H.  Sawyer,  for  the  plaintiff. 
E.  F.  Aydlett,  and  0.  W.  Ward,  for  the  defendant. 

Clakk,  J.  In  this  action,  the  plaintiff  asked  damages  (1) 
because  the  defendant  had  wrongfully  entered  and  appropri- 
ated a  strip  of  land  8  feet  at  one  end  and  4  feet  at  the  other 
and  293  feet  long,  taken  off  the  front  of  plaintiff's  lot,  in 
widening  the  street,  which  was  paved  and  otherwise  im- 
proved ;  (2)  because  the  defendant  moved  back  "the  buildingi 
and  improvements  from  said  land  in  a  negligent  and  careless 
manner,  to  the  plaintiff's  damage  $300.'* 

It  appeared  in  evidence  that  the  strip  had  been  regularly 
and  legally  condemned,  the  damages  assessed  and  tendered. 
The  plaintiff  thereupon  obtained  leave  and  amended  his  com- 
plaint by  striking  out  the  allegation  of  wrongful  taking. 
There  was  a  great  amount  of  evidence  tending  to  show  that 
the  special  benefit  to  plaintiff's  property,  separate  from  the 
general  benefit  common  to  others',  was  very  much  greater  than 
the  value  of  the  strip  taken.     In  view  of  the  amendment 
abandoning  the  cause  of  action  for  wi'ongful  taking  the  strip, 
and  the  adjudication  in  the  condemnation  proceedings  (from 
which  no  appeal  was  taken),  and  tender  of  the  damages  as- 
sessed, all  this  evidence  becomes  immaterial  and  irrelevant- 

As  to  the  other  ground  of  damages,  for  removal  of  the  build- 
ings in  a  careles's  and  negligent  manner,  the  plaintiff  testified 
that  the  injury  "to  the  land  and  buildings  was  about 
three  hundred  dollars,"  by  reason  of  such  nes^ligence- 
It  was  in  evidence  that  the  defendant  paid  for  their 
removal,  and  paid  plaintiff  rent  for  the  &*ame  during 
the  time  they  were  necessarily  unoccupied.  The  Court 
rightly  refused  to  instnict  the  jury,  as  prayed  by  plain- 
tiff, to  consider  as  an  element  of  damages  the  cost  of  raising 
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the  houses  after  thej  were  removed,  for  there  was  no  allega- 
tion of  such  damages  in  the  complaint. 

But  the  Court  erred  in  instructing  the  jury  to  deduct  the 
value  of  the  special  benefit  to  the  plaintiff's  land  by  reason  of 
the  improvement  This  was  a  proper  matter  for  considera- 
tion in  the  proceedings'  for  condemnation,  and  in  assessing  the 
amount  of  plaintiff's  damages  therein.  They  were  probably 
80  considered,  as  the  damages  assessed  in  that  proceeding  were 
only  $30.  Such  damages  were  not  a  proper  subject  for  con- 
sideration in  this  action,  which  is,  after  amendment  of  com- 
plaint, solely  for  injury  sustained  in  the  negligent  and  care- 
less manner  of  removal  of  the  buildings,  unless  it  had  been 
affirmatively  shown  that  the  benefit  to  the  plaintiff's  land  by 
reason  of  the  public  improvement  had  not  been  considered  in 
assessing  the  damages  for  taking  the  land. 

Error. 


SINCLAIR  V.  HUNTLEY. 

(Filed  November  11,  1902.) 

L  EJECTMENT — Estoppel— Deedsk— Writs. 

Where  parties  claim  title  from  a  common  source,  a  subsequent 
errantee  is  estopped  to  claim  as  against  a  prior  deed  from  tbe 
same  grantor,  unless  such  deed  is  invalidated  for  fraud  or 
other  cause. 

1  EJECTMENT— Ti«e—Bttrden  of  Proof— Writs, 

Where,  in  ejectment,  the  plaintiff  fails  to  prove  a  valid  title  as 
against  the  defendant,  it  is  not  necessary  for  the  defendant 
to  show  title  in  himself. 

AcTi02^  by  Mary  E.  Sinclair  and  another  against  N.  G. 
Hnntley  and  others',  heard  by  Judge  Thomas  A.  McNeill  and 
a  jury,  at  April  Term,  1902,  of  the  Superior  Court  of  Ansoit 


244  IN  THE  SUPREME  COURT.  [131 


Sinclair  v.  Huntley. 


County.     From  a  judgment  for  the  defendants,  the  plaintiffs 
appealed. 

n.  IT.  McLcndon,  for  the  plaintiffs. 
Jas.  A,  Loclcliart,  for  the  defendants. 

FuRCTTES,  G.  J.  This  is  an  action  of  ejectment,  and  we 
are  not  certain  upon  wliat  right  the  plaintiffs  claim  the  land  in 
controversy.  It  is  admitted  that  hoth  plaintiffs  and  defend- 
ants claim  under  Nancy  Rickets,  who  seems  to  have  been  tho 
mother  of  the  feme  plaintiff,  who,  she  alleges,  died  intestate, 
and  that  she,  the  feme  plaintiff,  "is  one  of  her  heirs  at  law.'* 
But,  in  addition  to  this  allegation,  she  offers  in  evidence  a 
deed  from  her  mother,  Nancy  Rickets,  to  herself  for  the 
land  in  controversy,  dated  the  9th  of  !A[arch,  1ST5.  This 
makes  a  prima  facie  case  for  the  plaintiffs,  as  both  plaintiffs 
and  defendants'  claim  under  Nancy. 

But  the  defendants  offer  in  evidence  a  deed  from  the  snid 
Nancy  Rickets  to  Daniel  Oatcwood,  dated  December  22, 
1873 ;  a  deed  from  Gatewood  to  E.  A.  Edwards,,  dated  Febru- 
ary 10,  1870,  and  a  deed  from  E.  A.  Edwards  to  .the  dofond- 
ant  N.  J.  Huntley  (the  feme  defendant),  dated  October  1, 
1880;  and  the  evidence  tends  to  show  that  Gatewood,  Ed- 
wards and  the  defendant  Huntley  have  had  continuous  pos- 
session under  these  deeds.  And  while  there  was*  much  evi- 
dence as  to  the  possession  of  the  defendants  and  those  under 
whom  they  claim,  and  while  the  Court  below  seems  to  bavo 
considered  that  a  material  question,  we  do  not. 

The  only  title  the  plaintiffs  have  is  derived  from  "NFrs, 
Rickets,  as  an  heir  at  law  or  under  the  deed  dated  the  Otli  of 
Jfarcb,  1875;  and  ^frs.  Rickets  having  convoyed  the  land  to 
Daniel  Gatewood  December  22,  187o,'  she  liad  notliing  to 
convey  to  the  plaintiffs  in  1875,  nor  did  she  have  any  estntc  in 
this  land  to  descend  to  the  feme  plaintiff  as  one  of  her  lieird 
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at  law.  As  the  plaintiffs  claim  to  derive  their  title  from  Mrs. 
Cickcts,  the  deed  to  Gatewood  was  an  estoppel  upon  them, 
and  they  could  not  proceed  without  first  removing  it,  upon 
the  ground  of  fraud  or  some  other  cause.  This  they  at- 
tempted to  do,  but  were  not  successful. 

As  the  plaintiffs'  title  failed,  their  action  failed,  and  it 
was  not  necessary  for  the  defendants  to  establish  their  title ; 
and,  for  that  reason,  it  is  not  necessary  to  discuss  the  question 
of  possession  of  defendants  and  those  under  whom  they  claim. 

The  plaintiffs*  exceptions  have  been  considered,  and,  if  any 
of  them  could  be  sustained,  they  could  not  affect  the  result 
under  the  view  of  the  case  the  Court  has  taken. 

Affirmed. 


BELL  ▼.  WYCOFF. 

(Filed  November  11,  1902.) 

SHERIFFS — Service  of  Process — Summons — Return — Fines — Penal- 
ties^TTie  Code,  Sec.  2079. 

The  facts  in  this  case  are  not  sufficient  to  excuse  a  sheriff  from 
the  penalty  imposed  upon  him  for  failure  to  make  return 
of  process  delivered  to  him  twenty  days  before  the  sitting 
of  the  court  to  which  the  same  is  returnable. 

Action  by  Ida  L.  Bell  against  J.  II.  Wycoff,  heard  by 
Judge  A.  L.  Coble,  at  February  Term,  1902,  of  the  Superior 
Court  of  RocKTNonAM  Countv. 

After  the  failure  of  the  defendant  Sheriff  to  make  due  re- 
turn of  the  summons  issued  to  him  in  the  action  of  Ida  L. 
Bell  V.  Wm.  T.  Bell,  upon  motion  of  the  plaintiff,  jjudgment 
ffiri  was*  entered  against  him  under  section  2079  of  The  Code 
by  the  Court,  and  sci,  fa.  issued.  Upon  a  return  of  the  sci. 
fiL,  his  Honor  found  the  facts,  upon  the  evidence  submitted 
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latter  part  of  July  or  the  first  of  August,  1901,  and  that  if 
the  said  Wooten,  Deputy  Sheriff,  would  hold  said  suraraohs' 
until  said  time,  that  he  could  recover  service  of  the  same. 
That  the  said  deputy,  desiring  to  accommodate  the  plaintiff 
and  secure  service  for  her,  held  said  summons  until  the  first 
of  August,  when  he  learned  that  said  defendant  Bell  was  not 
in  the  county  of  Iredell,  and  that  he  would  not  probahly  be  in 
said  county.  That  the  said  Deputy  Sheriff  held  said  sum- 
mons solely  for  the  purpose,  as'  he  conceived,  of  performing 
his  duty  and  accommodating  the  plaintiff." 

It  is  prescribed  by  section  2079  of  The  Code  that  "Every 
Sheriff,  by  himself  or  his  lawful  deputy,  shall  execute  all 
writs  and  other  process  to  him  legally  issued  and  directed 
within  his*  county,  *  *  *  and  make  due  return  thereof, 
under  penalty  of  forfeiting  one  hundred  dollars  for  each  neg- 
lect, where  such  process  shall  be  delivered  to  him  twenty  days 
before  the  sitting  of  the  Court  to  which  the  same  is  returnable, 
to  be  paid  to  the  party  aggrieved,  by  order  of  the  Court,  upon 
motion  and  proof  of  such  delay,  unless  such  Sheriff  shall  show 
snifiicient  cause  to  the  Court,"  etc. 

From  judgment  for  the  plaintiff,  the  defendant  appealed. 

A.  J.  Burton,  for  the  plaintiff. 
Armfield  &  Turner,  for  the  defendant. 

Cook,  J.,  after  stating  the  case.  We  sustain  his  Honor  in 
holding  that  the  cause  of  his  delinquency,  as  stated  in  the 
facts  found,  was  insufficient  to  excuse  defendant  from  the 
penalty  imposed  by  law.  The  impression  that  the  summons 
was  returnable  at  a  later  date,  to-wit,  the  latter  part  of  Au- 
gust, was  not  made  by  his  reading  the  summons,  as  he  should 
have  done,  for  the  word  "August"  docs  not  appear  therein. 
The  "fifth  Monday  before  the  first  Monday  in  September" 
can  not  come  the  latter  part  of  August,  so  his  impression  waa 
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not  obtained  from  the  summons  which  he  received  and  was 
"commanded"  to  serve. 

Before  undertaking  to  obey  the  precept,  he  should  have 
read  and  learned  its  contents,  and  known  what  he  was  "com- 
manded'^ to  do.  This  he  neglected  and  failed  to  do,  for 
which  he  was  inexcusable,  and  will  have  to  bear  the  burden  of 
his  own  (or  his  deputy's)  carelessness. 

His  diligence  in  undertaking  to  locate  the  defendant  and 
to  serve  the  summons  upon  him  when  he  should  reach  the 
county,  was  incumbent  upon  him,  and  in  doing  so  he  only  dis- 
charged his  duty  to  that  extent.     But  in  holding  the  summons 
after  the  return  day  for  the  purpose,  as  he  conceived,  of  per- 
forming his  duty  and  accommodating  the  plaintiff,  was  a  mis- 
conception of  duty,  and  does  not  protect  him  against  the  pen- 
alty.    To  accommodate  the  plaintiff  was  no  part  of  his  duty. 
An  oflScer  should  discharge  his  duties  faithfully  and  impar- 
tially, and  accommodate  his  acts  and  doings  to  the  require- 
ments of  law  and  his  oath  of  office,  and  not  to  aid  friends  and 
favorites,  or  to  incur  the  favor  of  any  particular  person  or 
persons.     Why  a  case  so  utterly  devoid  of  merit  should  be 
taken  by  appeal  to  this  Court,  we  are  unable  to  conceive. 

Affirmed. 
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PALMER   V.    WINSTON-SALEM   RAILWAY  AND  ELECTRIC  00. 

(Filed  November  11,  1902.) 

1.  ASSAULT  AND  BATTERY^Damages—The  Code,  Sec.  525,  Sub- 

8€C.   Jf. 

In  an  action  for  damages  for  an  assault,  provocation  is  not  a 
defense,  but  may  be  shown  in  mitigation  of  damages. 

2.  ASSAULT  AND  BATTERY— Damages—Carriers-'Street  Railwaya 

— Master  and  Servant. 

In  an  action  against  a  street  railway  company,  for  an  assault  by 
its  mutorman,  to  render  the  company  liable  the  person  in- 
jured must  be  a  passenger  on  the  car  of  the  company  at  the 
time  of  the  assault,  or  still  within  the  sphere  of  its  protec- 
tion, or  the  employe  must  be  acting  at  the  time  within  tliQ 
scope  of  his  employment  on  the  car  of  the  company. 

Action  by  Alfred  Palmer  against  the  Winston-Salem  Rail- 
way and  Electric  Company,  heard  by  Judge  A.  L.  Coble  and 
a  jury,  at  March  Term,  1902,  of  the  Superior  Court  of  Fob- 
SYTHE  County.  From  a  judgment  for  the  plaintiff,  the  de- 
fendant appealed. 

Jones  &  Patterson,  for  the  plaintiff. 

Glenn,  Manly  &  Hendren,  and  Watson,  Buxton  &  Watson, 
for  the  defendant. 

Clark,  J.  The  plaintiff,  while  a  passenger  on  the  street 
car  of  the  defendant  and  somewhat  intoxicated,  used  grossly 
insulting  words  to  the  motorman.  Arrived  at  his  destination, 
the  plaintiff  got  out,  deposited  his  bundles  on  the  sidewalk, 
returned  to  the  car,  again  got  into  an  altercation  witli  the 
motorman,  turned  and  left  the  car,  whereupon  the  motorman 
followed  him  up  and,  two  or  three  steps  from  the  car,  struck 
the  plaintiff  on  the  back  of  the  head  with  the  lever  which 
controlled  the  car,  knocking  him  down. 
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The  fact  that  the  plaintiff  invited  the  assault  by  insulting 
language  or  provoking  conduct  would  not  bar  recovery  in  a 
ci?il  action,  not  even  when  the  parties  fight  by  consent.  Bell 
IT.  Hansley,  48.N.  C,  131 ;  Williams  v.  Gill  122  N.  C,  967; 
Cooley  on  Torts  (2d  Ed.),  pages  183,  187  and  190.  The 
rule  in  criminal  actions  is  that  no  words,  however  violent  and 
insulting,  justify  a  blow,  but  if  a  blow  follows,  both  are 
guilty,  though  the  party  giving  the  insult  strikes  no  blow. 
The  insult  is  not  a  defence,  but  matter  in  mitigation  of  pun- 
ishment. In  a  civil  action,  if  the  provocation  is  great,  the 
jury  will  usually  see  fit  to  return  nominal  or  small  damages, 
and  if  the  amount  is  less  than  fifty  dollars,  the  plaintiff  re- 
covers no  more  costs  than  damages.  Code,  Sec.  525  (4).  In 
the  civil,  as  in  the  criminal  action,  the  provocation  is  a  miti- 
gation, not  a  defence. 

The  only  question  which  remains  is  as  to  the  liability  of  the 
defendant  for  the  assault  upon  the  plaintiff.  If  the  plaintiff 
had  been  a  passenger,  or  his  passage  had  not  been  fully  ter- 
minated, or  if,  when  he  left  the  car  at  his  destination,  the 
<anployee  had  inunediately  followed  the  passenger  up  and 
assaulted  him,  the  defendant  concedes  that  there  would  be  no 
question  as  to  the  liability  of  the  company.  Daniel  v.  Rail- 
road, 117  N.  C,  592;  Williams  v.  Gill  122  K  C,  967; 
Stroiher  v.  Railroad,  123  N.  C,  197. 

Here,  the  passage  had  terminated,  for  the  passenger  had 
deposited  his  bundle  and  then  returned  to  the  car.  Railroad 
If.  Peacock,  69  Md.,  257;  9  Am.  St.  Rep.,  425;  Railroad  v. 
Boddy,  51  L.  R.  A.,  885 ;  Creamer  v.  R.  Co.,  156  Mass.,  320^; 
16  L.  R  A.,  490 ;  Railroad  v.  Bates,  lOS  Ga.,  333.  But  the 
plaintiff  insists,  however,  that  the  defendant  is  liable,  not- 
withstanding, if  the  motorman  assaulted  the  plaintiff  while 
aeiing  in  the  scope  of  his  employment.  The  Court  so 
charged,  and  the  exception  is  that  the  evidence,  as  above 
stated,  did  not  justify  submitting  that  matter  to  the  jury. 
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In  Pierce  v.  Railroad,  124  N.  C,  83 ;  44  L.  E,  A.,  31G ;  tlie 
fireman  threw  a  lump  of  coal  at  a  boy  stealing  a  ride  on  the 
tender  of  a  switching  engine,  in  violation  of  a  town  ordi- 
nance, knocking  him  from  the  engine,  or  frightening  him  so 
that  he  fell,  and  was  nm  over  and  killed  by  the  engine,  which 
was  running  backwards. 

In  Cook  V.  Railroad^  128  N.  C,  333,  a  tramp  was  stealing 
a  ride  under  a  car.  A  flagman  and  a  brakeman  threw  rocks 
at  him,  striking  the  rod  under  him,  frightening  him  and 
causing  him  to  get  off  while  the  car  was  in  motion,  whereby 
his  foot  and  he  was  caught  and  badly  hurt. 

In  Brendle  v.  Railroad,  125  N.  C,  474,  the  plaintiff  was 
watering  his  team  at  a  stream,  the  engineer  on  a  train  passing 
on  a  bridge  above  wantonly  blew  his  whistle  for  the  purpose 
of  frightening  the  plaintiff's  horses,  which  ran  away,  throwing 
the  plaintiff  out  of  his  wagon  and  injuring  him. 

In  none  of  these  cases  was  the  plaintiff  a  passenger,  and  in 
the  first  two  he  was  a  trespasser,  and  in  all  three  the  company 
was  held  responsible.  But  this  was  because  the  servant  of  the 
company  was  "acting  in  the  scope  of  his  employment,"  t.  e^ 
on  duty  as  servant,  when  the  tort  was  committed. 

But  here  the  plaintiff  was  neither  a  passenger  nor  was  th© 
employee  acting  within  the  scope  of  his  employment.  Tli% 
Court  should  have  told  the  jury  that,  taking  the  evidence 
most  strongly  for  the  plaintiff,  they  should  answer  the  first 
issue  *^No.''  The  employee  in  this  case  had  left  the  car,  and 
was  not  engaged  in  any  work  or  employment  for  the  company 
at  the  time  of  the  assault.  He  had,  for  the  time  being, 
abandoned  his  post,  and  was  not  doing  service  for  the  com- 
pany, as  in  each  of  the  three  cases  last  cited.  The  assault 
was  not  made  while  the  motorman  was  in  the  line  or  in  the 
discharge  of  his  duty.  20  Am.  and  Eng.  Enc,  168n,  1G9; 
1  Thompson  Ifeg.,  Sees.  525,  526.  If  the  plaintiflf's*  con- 
tract of  passage  had  not  terminated,  and  the  plaintiff  had  been 
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assaulted  while  on  the  car  or  upon  leaving  it,  by  an  employee, 
tlien  the  company  would  be  liable,  whether  the  employee  was 
acting  within  the  scope  of  his  employment  at^the  time  or  not, 
for,  as  was  said  in  Cook  v.  Railroad,  12S  N.  C,  at  page  33G, 
it  can  never  be  in  the  scope  of  an  employee's  service  to  aS- 
sanlt  any  one  wrongfully.  "Acting  within  the  general  scopo 
of  bis  employment  means  while  on  duty."  Ibid.  This  is 
ibe  Hmitation  upon  the  liability  of  the  company  for  torts  of 
its  employees  towards  those  not  passengers  or  under  the  pro- 
tection of  the  contract  of  safe  carriage  at  the  time  of  the  tort* 

The  law  can  hardly  be  better  summed  up  than  in  the  fol- 
lowing extract  from  the  brief  of  the  learned  counsel  for  tho 
defendant : 

"To  render  the  defendant  liable, 

"(1)  The  plaintiff  must  have  been  a  passenger  on  defend- 
ant's car  at  the  time  he  was  stricken,  or  still  within  the  sphere 
of  its  protection ;  or, 

"(2)  The  employee  must  have  been  acting  at  the  time 
within  the  scope  of  his  employment  on  defendant's  car." 

Kew  Trial. 
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DORSBTT  V.  CLEMENT-ROSS  MANUFACTURING  CO. 

(Filed  November  11,  1902.) 

1.  KEUEASKB— Fraud — Questions  far  Jury— Evidence— Sufflciemcih- 

Qontracis, 

In  this  action  for  personal  Injuries,  a  release  being  set  up  and 
there  being  more  than  a  scintilla  of  evidence  tending  to 
show  fraud,  the  question  of  fraud  in  procuring  the  release 
was  properly  left  to  the  Jury. 

2.  RELEASES  — Consideration  — Inadequacy  — Evidence  — Fraud  — 

Contracts, 

Inadequacy  of  consideration  alone  is  not  sufficient  to  set  aside  a 
release,  unless  such  consideration  is  so  inadequate  as  to 
shock  the  moral  senses,  but  it  may  be  considered  along  with 
other  evidence  as  tending  to  show  fraud. 

3.  EVIDENCE} — Impeachment  of  Witnesses — Releases-— Contracts. 

Where  a  person  seeks  to  avoid  a  release  on  account  of  fraud,  it 
is  competent  to  impeach  a  witness,  to  ask  him  on  cross- 
examination  whether  he  had  not  witnessed  several  other  re- 
leases of  the  same  character  for  the  same  party. 

4.  MASTER  AND  8EKVAST— Negligence— Pleadings — Assumption 

of  Risk — Personal  Injuries, 

In  an  action  for  personal  injuries,  the  defense  of  assumption  of 
risk  must  be  pleaded. 

5.  MASTER  AND  SERVANT— Questions  for  Jury— Negligence. 

Where  there  is  evidence  tending  to  show  that  an  injured  em- 
ployee did  not  have  a  reasonably  safe  place  to  work,  the 
question  whether  the  place  was  reasonably  safe  was  properly 
left  to  the  Jury. 

6.  EVIDENCE — Sufficiency — Master  and  Servant — Negligence. 

In  an  action  by  an  employe  for  personal  Injuries,  evidence  that 
five  other  persons,  working  at  the  same  place  and  at  the 
same  work,  had  been  caught  by  the  same  cog-wheels,  was 
competent. 

Action  by  Arthur  Dorsett  against  the  Clement-Ross  Man- 
ufacturing Company,  heard  by  Judge  Thos.  J.  Shaw  and  a 
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jniy,  at  April  Term,  1902,  of  the  Superior  Court  of  David- 
80N  County.  From  a  judgment  for  the  plaintiff,  the  defend- 
ant appealed. 

Emery  E.  Raper,  for  the  plaintiff. 

P.  H.  C.  Cabell,  and  Glenn,  Manly  &  Hendren,  for  the  de- 
fendant 

FuECHEs,  C.  J.  The  defendant  is  a  corporation  en- 
gaged in  manufacturing  veneering,  and  the  plaintiff  was  an 
employee  of  defendant  at  the  time  he  received  the  injury 
complained  of,  and  this  action  is  brought  for  damages. 

The  plaintiff  alleges  that  his  business  at  the  time  of  the  in- 
jury (as  it  had  been  for  the  past  four  or  five  days)  was  to 
hoist  logs  or  blocks*  by  means  of  a  sweep,  to  which  was  at^ 
tached  a  block  and  tackle ;  that  the  blocks  were  raised  in  this 
way  from  the  floor  of  the  building,  a  distance  of  some  four 
feet,  swung  around  to  the  machine  and  then  fastened ;  that 
it  was  also  a  part  of  his  duty  to  sweep  them  off  with  a  broom, 
which  was  kept  hanging  on  the  post  of  the  sweep  or  crane  for 
that  purpose ;  that  he  had  just  hoisted  a  block,  placed  it  upon 
the  machine,  swept  it  off,  and  was  in  the  act  of  hanging  up 
the  broom,  when  he  was  injured.     This  machine  consisted  of 
a  large  knife  or  blade  that  cut  or  pared  the  veneering  from 
the  blocks  as  they  were  made  to  revolve  by  means  of  powerful 
cog-wheels.     Thes'e  cog-wheels  were  on  a  piece  of  shafting, 
four  feet  and  one  inch  from  each  other,  and  about  17  inches 
in  diameter,  and  worked  by  other  smaller  cog-wheels.     The 
evidence  further  tends  to  show  that  the  space  in  which  the 
plaintiff  had  to  stand  to  do  his  work,  was  about  four  feet  long 
and  about  eighteen  or  twenty  inches  wide,  and  in  this  space 
Btood  the  post  of  the  crane,  on  which  the  broom  hung.     Thes'e 
cog-wheels  were  not  boxed  or  covered,  and  as  the  plaintiff 
turned  and  was  in  the  act  of  hanging  up  the  broom,  his  coat 
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sleeve  was  caught  in  the  exposed  cog-wheels,  which  had  heen 
put  in  motion,  his  arm  drawn  in  and  so  badly  mangled  that  it 
was  necessary  to  amputate  it  near  the  shoulder  joint.  It 
was  no  part  of  the  plaintiflF's  duty  to  start  or  nm  the  machine. 
The  plaintiff  alleges  that  his  injury  was  caused  by  the  negli- 
gence of  the  defendant,  and  without  fault  or  negligence  on 
his  part. 

The  principal  ground  complained  of  as  negligence  on  the 
part  of  the  defendant,  was  the  limited  space  the  plaintiff  had 
to  work  in,  and  the  uncovered  condition  of  the  cog-wheels, 
which,  he  says,  could  have  been  easily  covered  without  affect- 
ing the  running  or  the  efficiency  of  the  machine. 

The  defendant  answered  the  complaint,  and  admits  the 
injury,  and  that  the  cog-wheels  mentioned  in  the  complaint 
were  uncovered,  but  denies  that  it  was  due  to  the  carelessness 
or  the  negligence  of  the  defendant  that  they  were  not  covered ; 
that  it  was  neither  careless  nor  negligent,  not  to  have  tliciti 
covered,  and  alleges  that  the  plaintiff  was  injured  by  reason 
of  his'  own  carelessness  and  negligence. 

The  defendant  also  pleads,  in  discharge  of  any  right  of 
action  the  plaintiff  may  have  had  against  it  on  account  of 
said  injury,  a  release  and  discharge  given  the  defendant  by 
the  plaintiff  since  he  received  the  injury.  To  this  release  tho 
plaintiff  replied,  and  alleged  that  it  was  procured  by  fraud, 
deception  and  undue  influence. 

This  presents  the  first  question  for  our  consideration,  as  it 
is  a  bar  to  the  plaintiff's  right  to  recover,  whatever  the  merits 
of  his  case  may  be,  unless  it  is  set  aside.  And  it  is  not  for 
US'  to  say  whether  it  was  properly  procured  or  not.  This  was 
a  matter  for  the  jury,  if  there  was  such  evidence  as  to  nntlior- 
ize  the  Court  in  submitting  the  question  to  them,  and  as  to 
whether  evidence  was  allowed  to  go  to  the  jury  over  tlic  ob- 
jection of  the  defendant,  that  ought  not  to  have  been  allowed, 
or  that  the  Judge  erroneously  in  structed  the  jury  as  to  tlio 


N.C.]  AUGUST  TERM,  1902.  257 


DoRSETT  V.  Majvitfacturing  Ck). 


law  involved  in  the  trial  of  the  issue,  or  refused  properly  to 
instruct  the  jury  when  requested  to  do  so.  And  it  is  not  our 
dn^  to  undertake  to  reconcile  conflicting  testimony,  nor  to 
say  what  weight  or  credit  should  be  given  to  such  testimony. 
Indeed,  in  considering  this  question  as  to  whether  there  was 
evidence  reasonably  tending  to  establish  fraud  in  procuring 
the  release,  we  can  only  consider  that  which  tends  to  show 
fraud,  as  the  jury  might  have  believed  it  and  not  have  be- 
lieved that  tending  to  disprove  fraud.  But  this  evidence 
must  be  more  than  a  scintilla,  more  than  to  raise  a  suspicion 
or  belief,  but  it  must  be  such,  if  believed,  as  ought  to  satisfy 
a  reasonablv  fair  mind  that  the  release  was*  not  obtained 
fairly,  and  it  was  not  without  consideration.  Ha/rding  v. 
Lmg,  103  X.  C,  1;  14  Am.  St.  Rep.,  775. 

It  therefore  becomes  our  duty  to  examine  this  question  upon 
the  evidence  in  the  case,  which  tends  to  show  fraud  in  its  pro- 
curement.    The  plaintiff  says  it  does  not  have  the  appearance 
of  a  business  transaction,  in  which  parties  are  expected  to 
deal  on  equal  terms ;  that  the  plaintiff  was  not  consulted  as  to 
the  terms  of  this  contract  (release)  ;  that  it  was  prepared  in 
Thomasville  by  the  agent  of  the  defendant  without  his  knowl- 
edge, and  that  the  terms  were  fixed  by  the  defendant  or  its 
agent  without  the  knowledge  or  consent  of  the  plaintiff ;  that 
the  release  being  prepared  on  the  18th  of  March  (the  plaintiff 
having  been  injured  on  the  5th  day  of  February),  the  superin- 
tendent, Finney,  of  defendant's  factory,  and  Dr.  Julian,  the 
physician  of  the  defendant  who  amputated  the  plaintiff's  arm 
and  attended  him  while  sick  from  the  injury  go  to  the  plain- 
tiff's house,  two  and  a  half  miles  in  the  country,  to  get  him  to 
sign  it;  when  they  got  to  plaintiff's,  he  was  at  the  bam,  and 
the  following  is  the  plaintiff's  statement  of  what  occurred: 
"Finney  did  not  ask  me  what  doctor  I  wanted.     I  told  him 
I  wanted  Dr.  Mock.  I  live  two  and  a  half  miles  from  Thomas- 
ville; was  in  the  bam  pushing  back  hay.     Julian  and  Finney 
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came  in  Julian's  buggy.     Julian  spoke,  and  said,  *What  are 
you  doing  up  here  V  and  I  spoke  and  said  a  few  words,  and 
one  of  them  said,  ^Come  down,  I  want  to  talk  with  you,'  and 
I  went  down,  and  we  went  up  to  the  bars,  and  Finney  said, 
^ You  were  up  the  other  day  to  get  money  to  get  clothes  V  and 
I  said  TTes,  sir' ;  and  he  said,  ^ We  have  a  paper  here  for  you 
to  sign,  so  the  doctors  can  get  up  their  money.'     And  Dr. 
J  ulian  said,  'Yes,  Dr.  Hill  is  pushing  on  me,  so  is  Dr.  Bird ; 
you  will  sign  the  paper  so  we  can  get  our  money,  and  they 
will  pay  you  $16  for  your  time.'     I  said  I  would  rather  not 
do  that  now — would  rather  see  Mr.  Clement,  the  man  that 
owned  the  factory,  and  Dr.  Julian  said,  'There  is  Mr.  Finney, 
he  will  do  as  well,'  and  he  did  not  think  Mr.  Clement  would 
do  any  better  than  that,  and  pay  me  my  time  like  he  had  done 
all  the  rest  of  the  boys ;  and  we  talked  on  a  while,  and  I  said, 
'I  would  rather  go  and  see  my  wife.'     Dr.  Julian  said,  'Aren't 
you  twenty-one  years  old  ?     She  has  nothing  to  do  with  it.'  " 
He  says  nothing  was  said  to  him  about  its  being  a  release,  and 
he  thought  it  was  a  paper  to  enable  Dr.  Julian  to  get  his 
money,  and  to  pay  him  $15  for  lost  time  when  he  was  not  able 
to  work.     He  says  the  paper  was  partly  read  over  to  him,  and 
he  will  not  say  it  was  not  all  read ;  but  if  it  was,  he  did  not 
understand  it  to  be  a  release  of  defendant's  liability  to  him 
for  damages ;  that  he  is  an  ignorant  man,  and  can  not  read 
or  write,  except  his  name.     This'  paper  was  not  required  to 
be  probated  and  registered,  but  after  the  plaintiff  had  signed 
it,  and  Finney  and  Julian  had  witnessed  it,  they  would  not 
pay  him  the  $15  until  he  went  before  a  Notary  Public  and 
acknowledged  the  same.     The  release  is  stated  to  be  in  con- 
sideration of  $95  paid  the  plaintiff,  when  it  is  admitted  that 
he  was  only  paid  $15.     This  they  undertake  to  explain  by 
saying  that  the  other  $80  was  paid  Dr.  Julian  for  medical  sier- 
vices  in  amputating  the  plaintiff's  arm  and  attending  him 
while  sick  from  the  injury.     But  Dr.  Julian  says  that  his 
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bill  was  against  the  defendant,  that  plaintiff  owed  him  noth- 
ing, and  he  thought  Finney  would  have  paid  him  any  bill  he 
would  have  presented  to  him. 

Taking  this  evidence  to  be  true,  taking  it  as  uncontradicted, 
as  we  must  do  in  passing  upon  this  question,  we  can  not  say 
it  should  not  have  been  left  to  the  jury  to  say  what  it  proved. 
Cox  V.  Railroad,  123  N.  O.,  604 ;  Harding  v.  Long,  103  N. 
C,  1 ;  14  Am.  St.  Rep.,  775.  We  say  this,  recognizing  the 
law  to  be  as  contended  by  defendant,  that  an  instrument  of 
writing  should  not  be  set  aside  for  fraud,  unless  the  fraud  is 
fully  established.  And  that  where  a  party  to  the  writing 
can  read,  and  has  the  opportunity  and  does  not  do  so,  no 
other  circumstances  occurring  or  connected  therewith,  the 
party  signing  can  not  have  the  instrument  set  aside  upon 
the  ground  that  he  was  deceived  as  to  its  contents ;  and  the 
party  that  can  not  read  and  does  not  a&lc  that  the  paper  be 
read,  is  in  the  same  fix  as  if  he  could  read  and  did  not  do  so. 
But  where  a  party  can  not  read,  and  the  paper  is  read  to  him 
incorrectly,  falsely,  the  signer  may  have  it  set  aside  for  fraud. 
Cutler  V.  Lumber  Co.,  128  N.  C,  477. 

In  this  case,  the  plaintiff  can  not  read,  and,  taking  his' 
evidence  to  be  true,  the  paper  was  not  all  read  to  him,  or  it 
was  not  correctly  read,  as'  he  says  he  heard  nothing  said  about 
a  release,  and  thought  from  what  he  heard  that  he  was  sign- 
ing a  certificate  to  enable  the  doctor  to  get  his  pay,  and  to  get 
tl5  pay  for  the  time  he  had  lost  on  account  of  the  injury. 

The  fact  that  the  release  was  prepared  upon  the  terms 
fixed  by  the  defendant,  without  the  knowledge  or  conc\irrence 
of  the  plaintiff,  and  sent  out  there  by  the  defendant's  acjent, 
Finney,  and  Dr.  Julian,  who  had  so  recently  successfully 
treated  the  plaintiff,  an  ignorant  man  likely  to  be  influenced 
by  the  doctor;  and  the  fact  that  the  doctor  participated  in 
urging  him  to  sign  the  paper  in  order  that  he  might  get  his 
pay,  when  he  admitted  his  bill  was  against  the  defendant^ 


260  IN  THE  SUPERIOR  COURT.  [131 


DoBSETT  V.  Manitfaotubino  Ck>. 


and  he  thought  the  defendant  would  pay  any  bill  that  he 
would  present  to  it,  and  the  fact  that  he  objected  to  the 
plaintiff  seeing  his  wife  before  he  signed  the  paper,  and  that 
they  had  him  to  go  and  acknowledge  it  before  a  Notary  Pub- 
lic before  they  would  pay  him  the  $15 — are  such  things  as  do 
not  ordinarily  take  place  in  open,  fair  and  even-handed  trans- 
actions. And  while  we  are  of  the  opinion  that  written  contracts 
entered  into  with  deliberation,  where  the  parties  are  at  "arm's 
length"  and  on  even  terms'  with  each  other,  should  not  be 
disturbed  upon  slight  evidence,  we  must  hold  (looking  at  the 
plaintiff's  evidence  as  we  should)  that  the  Court  committed 
no  error  in  submitting  this  issue  to  the  jury. 

Nor  do  we  see  that  the  Court  erred  in  its  instructions  to  the 
jury,  nor  in  refusing  to  give  instructions  not  substantially 
given  in  the  charge.  The  Court  charged  the  jury  that  the 
plaintiff  admitted  he  signed  the  release,  and  "unless  the 
plaintiff  has  shown  by  the  greater  weight  of  the  evidence  that 
its  execution  was  fraudulently  procured  by  the  defendant's 
agents,  you  will  find  this  issue  'No.' "  This,  we  think, 
taken  in  connection  with  the  rest  of  the  charge,  was  a  correct 
instruction,  and  substantially  covered  that  part  of  the  defend- 
ant's prayers  upon  this  issue  that  were  proper  and  were  not 
given. 

It  is  true  that  inadequacy  of  consideration  alone  is  not 
sufficient  to  set  aside  a  written  instrument,  "unless  the  con- 
sideration is  so  inadequate  as  to  shock  the  moral  senses  and 
cause  reasonable  persons'  to  say  he  got  it  for  nothing."  But 
it  is  proper  evidence  to  be  considered  upon  an  issue  of  fraud, 
and  may,  in  connection  with  other  evidence  and  circum- 
stances tending  to  show  fraud,  be  sufficient  to  establish  the 
fraud  and  to  set  aside  the  instrument.  McLeod  v,  Bullard, 
84  N.  C.  515.  And  the  rule  to  be  observed  in  cases  -where 
the  validity  of  the  instrument  is  attacked  upon  the  ground 
of  fraud,  is  the  preponderance  or  the  greater  weight  of  the 
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evidence.  Harding  v.  Long,  103  N.  C,  1 ;  14  Am.  St.  Rep., 
775;  where  the  distinction  is  drawn  between  cases  for  the 
refonnation  of  the  instrument  and  those  sought  to  be  set 
aside  for  fraud. 

But  taking  the  plaintiff's  evidence  to  be  true,  it  would  seem 
that  there  was  no  real  consideraiion  to  support  this  release. 
He  says  that  $80  was  to  be  paid  to  Dr.  Julian  for  his  medical 
services ;  and  Dr.  Julian  testified  that  the  plaintiff  owed  him 
no  medical  bill,  tliat  he  was  employed  by  the  defendant,  and 
)d&  bill  was  against  the  defendant ;  and  the  plaintiff  says  that 
the  $15  he  got  w^as  for  the  time  he  lost  on  account  of  the 
injury. 

Dr.  Julian,  a  \vitness  for  the  defendant,  who  participated 
in  procuring  the  release,  was  asked,  on  cross-examination,  if 
he  had  not  witnessed  several  other  releases  of  this  character 
for  the  defendant.  This  question  was  allowed,  and  the  de- 
fendant excepted.  It  was  evidently  intended  as  an  impeach- 
ing question,  and  for  that  purpose  it  was  not  improperly  al- 
lowed. 

This  leaves  the  question  of  negligence  to  be  determined. 
The  Court  refused  to  submit  an  issue,  or  to  give  the  defend- 
ant's' prayer  for  instruction,  as  to  the  voluntary  assumption  of 
risk  by  the  plaintiff,  upon  the  ground  that  it  was  not  pleaded. 
It  has  been  held  by  this  Court  that  the  voluntary  assumption 
of  risk  is  like  contributory  negligence  in  this  respect,  that 
it  is  a  plea  in  the  nature  of  confession  and  avoidance.  Bolden 
t.  Railroad,  123  N.  C,  614.  And  this  being  so,  like  contrib- 
utory negligence,  it  must  be  pleaded,  and  the  burden  of  proof 
to  sustain  it  is  on  the  defendant.  We  do  not  think  this  con- 
flicts with  Rittenhouse  v.  St  Railway  Co.,  120  N.  C,  544. 
It  is  not  held  in  that  case  that  it  was  not  necessary  to  plead 
voluntary  assumption  of  risk,  but  this  defence  niiglit  be  sub- 
mitted in  the  same  issue  with  that  of  contributory  negli2:ence. 
Bnt  this  practice  has  since  1x»on  condemned  bv  the  Court,  with 
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a  suggestion  that  it  is  better  to  submit  a  separate  i&Bue  as  to 
assumption  of  risk,  when  it  is  pleaded.     The  decision  in  Rit- 
tenhouse's  case  upon  this  point  was  only  a  ruling  a&'  to  a  mat- 
ter of  practice,  and  not  as  to  the  substance  of  the  matter  at 
issue.     Only  such  issues  should  be  submitted  as  are  raised  by 
the  pleadings.     And  this  defence  was  not  pleaded,  and  there 
was  nothing  in  the  pleadings  upon  which  to  base  such  an 
issua     If  it  had  been  pleaded,  it  would  have  been  the  duty 
of  the  Court  to  submit  the  issue ;  but  it  can  not  be  error  not 
to  do  so,  when  it  was  not  pleaded.     What  effect  it  would  have 
had  upon  the  trial  if  it  had  been  pleaded  and  an  issue  sub- 
mitted, we  can  not  say,  as  the  Court  charged  the  jury  "that 
when  one  person  enters  into  the  employment  of  another,  he 
assumes'  such  risks  as  are  ordinarily  incident  to  his  employ- 
ment"    All  such  machinery  as  this  was  is  to  some  extent 
dangerous,  but  this  alone  does  not  make  the  owner  and  em- 
ployer liable  for  damages.     But  it  is  the  negligence  of  the  de- 
fendant in  not  providing  safe  machinery  and  a  reasonably 
fe'afe  place  for  the  employee  to  work.     And  the  general  rule 
is  that  if  the  employer  furnishes  such  machinery  as  is  in  gen- 
eral use,  this  is  sufficient.     He  is  not  bound  to  provide  the 
latest  and  most  improved  machinery.     It  was  not  shown  that 
this*  was  such  machinery  as  was  in  general  use,  but  it  was 
shown  that  it  was  a  "standard  machine,"  which  may  mean 
that  it  was  such  as  was  in  general  use.     But  the  question  doee 
not  entirely  depend  upon  this.     Standard  machinery  may 
be  more  than  ordinarily  dangerous,  if  not  properly  or  suit- 
ably located  so  as  to  enable  the  employees  to  do  their  work 
with  reasonable  safety,  and  it  is  the  duty  of  the  employer  to 
do  this.     Myers  v.  Lumber  Co.,  129  N.  C,  252. 

It  is  difficult  for  us  to  understand  this  so  well  as  the  jury 
who  heard  the  evidence  and  tried  the  case.  The  evidence 
discloses  the  fact,  as  we  understand  it,  that  there  was  an  open 
space  some  four  feet  long  and  eighteen  or  twenty  inches  wide 
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for  the  plaintiff  to  stand  in  to  work  a  sweep  or  crane,  to 
which  was  attached  a  block  and  tackle,  by  which  he  was  to 
raise  heavy  logs  or  blocks,  and  to  swing  them  over  and  upon 
the  veneering  machine,  run  by  these  powerful  cog-wheels.  It 
was  in  evidence  that  a  person  could  work  there  without  get- 
ting hurt,  but  it  was  also  in  evidence  that  five  other  persons, 
working  in  this  place  and  doing  the  same  work  the  plaintiff 
was  doing,  had  been  caught  in  these  cog-wheels.  A  man  en- 
gaged in  such  work  can  not  always  be  on  special  guard  against 
8uch  danger.  It  seems  to  us  that  the  five  similar  cases,  which 
had  occurred  before,  would  have  been  sufficient  notice  to  an 
ordinarily  prudent  man  that  there  was  something  wrong,  and 
would  have  caused  him  to  provide  against  it  by  enlarging  the 
space  or  covering  the  cog-wheel.  The  evidence,  we  think, 
tends  to  show  that  it  was  not  a  reasonably  safe  place  to  work, 
with  those  powerful  cog-wheels  uncovered.  And  this  is'  all 
we  have  to  decide,  that  there  was  evidence  tending  to  show 
this,  and  then  it  was  a  question  for  the  jury.  Cox  v.  Rail- 
road, 123  N.  C,  604. 

This  case  is  easily  distinguished  from  Ansley  v.  Tobacco 
Co.,  130  N.  C,  34.  There,  voluntary  assumption  of  risk 
was  pleaded,  and  the  case  is  put  upon  that  ground ;  but  the 
facts  in  that  case  are  entirely  different  from  this.  The  cog- 
wheel in  that  case  was  seven  feet  above  the  floor,  put  there 
by  the  plaintiff,  who  was  employed  to  superintend  and  run 
the  machine.  The  plaintiff  stumped  his  toe  and  fell  on  the 
wheel,  and  it  was  but  an  accident,  if  he  had  not  voluntarily 
assumed  the  risk. 

The  defendant  objected  to  the  question  asked  by  the  plain- 
tiff to  show  that  other  persons  had  theretofore  been  caught  by 
these  cog-wheels,  working  at  the  same  place  and  at  the  same 
work  the  plaintiff  was.  But  we  think  this  evidence  was  com- 
petent for  the  purpose  of  showing  the  dangerous  location  and 
sitnation  of  the  place  furnished  the  plaintiff  to  work  in,  and 
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to  fix  the  defendant  with  notice  of  such  danger.  The  plain- 
tiff says  that  he  had  not  been  there  long,  and  had  not  heard 
of  the  others  being  caught  by  these  wheels  when  he  was  hurt 

It  seems  to  us  that  the  question  of  contributory  negligence 
was  fairly  submitted  to  the  jury,  and  upon  a  review  of  the 
whole  case  we  see  no  error.     The  judgment  is 

Affirmed. 


PARKER  V.   BROWN. 

(Filed  November  11,  1902.) 

AGENCY — Principal    and    Agent — Contracts — Contractor — Declara- 
tions— Evidence — Insufficiency, 

In  this  action  to  recover  from  the  owner  of  a  house  for  lumber 
used  therein,  the  evidence  is  insufficient  to  show  that  tlie 
contractor  was  the  agent  of  the  owner  of  the  house  in  pur^ 
chasing  the  lumber. 

Action  by  S.  W.  Parker  and  L.  R.  Hunt  against  J.  S. 
Brown,  heard  by  Judge  T,  A.  McNeill,  at  April  Term,  1902, 
of  the  Superior  Court  of  Granville  County.  From  a  judg- 
ment of  nonsuit,  the  plaintiffs  appealed. 

//.  J/.  Shair,  and  /.  W.  Gralmmj  for  the  plaintiffs. 
T,  T.  Hicks,  and  .4.  A.  IIicl-s,  for  the  defendant. 

Cook,  J.  The  bare  rep rescntal ions  or  declarations  made 
by  Spencer,  the  contractor,  to  plaintiffs  that  he  was  buying 
the  lumber  for  defendant,  were  not  competent  to  prove  agency 
for  tliat  purpose;  Jennings  v.  Ilinton,  128  X.  C,  214;  Smm^ 
merrow  v,  Banich,  Ibid.,  202;  People  r.  Dye,  75  Cal.,  108; 
Hvbhaeh  v,  Ross,  90  Cal.,  420;  Bergiholdt  r.  Porter,  114 
Cal.,  at  page  080  ;  and  were  therefore  properly  excluded.    So, 
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the  second,,  third,  fourth  and  fifth  exceptions  can  not  be  sus- 
tained. Spencer  was  a  contractor,  and  had  contracted  to  re- 
pair and  remodel  defendant's  dwelling  house  for  a  lump  sum, 
$1  383.50,  and  to  furnish  all  the  material,  so  that  the  single 
fret  that  the  lumber  was  used  in  repairing  the  house  for  de- 
fendant would  not  be  any  evidence  of  a  ratification  of  such 
representations  as  Spencer  may  have  made  to  plaintiffs. 

Whether  the  relation  of  principal  and  agent  had  been 
created  depended  upon  the  authority  or  power  delegated. 
What  that  authority  was',  is  a  question  of  fact;  its  effect  a 
question  of  law;  therefore  the  Court  properly  excluded  the 
plaintiffs'  question  (to  which  the  first  exception  is  taken), 
*T[f  he  (Spencer)  was  the  agent  of  Bro^vni  for  the  purchase 
of  the  lumber?"  The  agency  being  in  dispute,  the  express 
or  implied  authority  to  act  must  be  shown.  The  facts  being 
shown,  then,  whether  the  relation  of  principal  and  agent  is 
created  becomes'  a  question  of  law  for  the  Court  to  declare, 
and  not  for  the  witness. 

We  think  his  Honor  properly  sustained  defendant's  motion 
to  nonsuit  under  the  statute   (to  which  exceptions  six  and 
seven  were  taken).     It  was  a  "turnkey"  job.     Spencer  was 
his  own  principal  in  the  purchase  of  lumber.     He  quit  the 
job  before  completing  it,  leaving  nothing  duo  to  liim  by  de- 
fendant.    No  authority  appears  from  the  evidence  to  have 
been  given  Spencer  to  purchase  lumber  for  Brown.     "Brown 
asked  me  (Spencer)  if  I  (Spencer)  expected  him  to  pay  the 
bills  for  material  which  I  was  buying.     I  replied  that  I  had 
no  money  to  pay  for  the  same,  and  would  expect  him  to  do 
it"     To  which  Brown  made  no  reply.     This  is  relied  upon 
by  plaintiffs*  as  some  evidence  to  show  agency,  but  we  do  not 
think  it  does.     Brown  did  not  consent  to  do  so.     His  silence 
was  not  an  assent.     Neither  party  acted  upon  it,  for  he  com- 
pleted the  job  (except  about  $40  worth  of  work  to  bo  done), 
and  Brown  did  not  buy  or  pay  for  a  single  item ;  nor  was 
he  requested  to  do  so. 
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Parker,  one  of  the  plaintiffs,  testified  that  Spencer  de- 
sired to  u&e  a  cheaper  grade  of  lumber.  Plaintiffs^  from 
whom  he  was  buying,  had  none  of  that  kind  on  hand,  but 
informed  the  defendant  and  Spencer  that  they  had  a  better 
grade  of  the  same  kind  of  lumber,  which  they  would  furnish 
at  an  advanced  price.  Spencer  objected  to  paying  for  the 
better  grade  at  the  advanced  price,  and  Brown  thereupon  put 
his  hand  in  his  pocket,  took  out  some  money  and  tendered 
and  paid  to  plaintiffs  the  difference  between  the  price  which 
Spencer  wanted  to  pay  for  the  lumber  and  the  price  plain- 
tiffs charged  for  lumber  furnished ;  and  this  high-priced  lum- 
ber was  charged  against  Spencer  at  the  price  asked  for  the 
cheap  lumlxir.  This  is*  no  evidence  that  Brown  had  agreed 
to  pay  the  bills  of  lumber,  but  tends  to  show  the  contrary. 

The  conversation  between  plaintiffs  and  Brown  about  the 
bill  in  suit  negatives  the  alleged  agency.  Brown  told  plain- 
tiffs to  get  an  order  from  Spencer  and  he  would  pay  it.  Plain- 
tiffs (Parker)  told  Brown  that  Spencer  was  fractious,  and  he 
did  not  want  to  offend  him ;  that  one  Turner,  a  lumber  man, 
had  followed  Spencer  up  too  closely  with  a  bill,  and  that 
Spencer  had  quit  trading  with  him,  and  that  he  (Parker) 
did  not  desire  to  lose  him  a&'  a  customer. 

Nor  does  it  establish  any  liability  against  Brown  on  ac- 
count of  such  promise.  The  promise  was  to  pay  Spencer's 
order  if  plaintiff's  would  get  one.  This  they  did  not  then  do, 
while  Brown  was  in  debt  to  him,  which  was  in  November. 
But  on  the  28th  of  March  following,  after  Spencer  had  quit 
the  job  and  when  defendant  did  not  owe  him  anything,  they 
got  an  order,  and  this'  defendant  refused  to  pay.  Hia  liabil- 
ity on  this  account,  however,  is  not  seriously  pressed,  and  as 
such  contention  could  not  be  sustained,  we  will  not  discuss  it* 

There  being  no  error  in  the  ruling  of  the  Court  in  excluding 
the  evidence  excepted  to,  and  no  evidence  tending  to  show 
that  defendant  was  liable  for  the  bill  sued  upon,  his  Honor 
properly  sustained  the  motion  to  nonsuit  under  the  statute. 

No  Error. 
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WILLIAMS  V.  IRON  BELT  BUILDING  AND  LOAN  ASSOCIATION. 

(Filed  November  11,  1902.) 

1.  SERVICE  OP  PROCESS— Forci(7n  Corporations— The  Code,  Sec 
87i--Act8  1901,  Chap.  5. 

A  summons  issued  by  a  Justice  of  the  peace  against  a  non-resi- 
dent corporation  need  not  be  served  10  days  before  the  trial, 
where  served  on  the  secretary  of  the  state  corporation  com- 
mission, the  non-resident  corporation  not  having  appointed 
an  agent  in  this  state  upon  whom  service  could  be  made. 

1  LIMITATIONS  OF  AGTlOii^— Usury— Foreign  Corporation— The 
Code,  Sees.  162,  166,  U98,  S836—Acts  1901,  Chap.  5, 

An  action  against  a  foreign  corporation  to  recover  usury  may  be 
begun  within  two  years  from  the  time  there  is  someone  in 
the  state  upon  whom  service  can  be  made. 

Action  by  A.  B.  Williams  against  the  Iron  Belt  Building 
and  Loan  Association  and  J.  S.  Manning,  trustee,  heard  by 
Jndge  Walter  H.  Nealj  at  January  Term,  1902,  of  the  Supe- 
rior Court  of  Durham  County.  From  a  judgment  for  the 
defendants,  the  plaintiff  appealed. 

Winston  &  Fuller,  for  the  plaintiff. 
Manmng  &  Foushee,  for  the  defendants. 

Claek,  J.  If  it  be  conceded,  as  defendant  claims;,  that  all 
previous  proceedings  were  discontinued  by  the  failure  to 
issue  aliasies,  this  action  to  recover  the  penalty  for  usury 
"double  the  amount  of  interest  paid,"  Code,  Sec.  3836,  be- 
gan by  the  issue  of  a  summons  by  a  Justice  of  the  Peace,  25 
Hay,  1901.  This  was  served  in  Durham  County  upon  the 
secretaiy  of  the  Corporation  Commission,  as  provided  by 
Chapter  6,  Laws  1901,  the  defendant  being  a  non-resident 
corporation  doing  business  here  and  not  having  appointed  an 
agent  in  this*  State  upon  whom  service  could  be  made.     This 
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summons  was  returnable  30  May,  1901,  when  the  plaintiff  ob- 
tained judgment  for  $200.  Upon  appeal  to  the  Superior 
Court,  Shaw,  J.,  at  September  Term,  1901,  set  aside  the 
judgment  as  irregular,  because  summons  had  not  been  served 
ten  days  before  trial  (Code,  Sec.  874),  and  remanded  the  case 
to  the  justice,  and  the  plaintiff's  exceptions  were  entered  on 
the  record.  On  4  January,  1902,  the  justice  dismissed  the 
action  "in  deference  to  the  ruling  of  Judge  Shaw,"  and  plain- 
tiff appealed. 

On  30  May,  1901,  the  plaintiff  began  his  action  in  the 
Superior  Court,  alleging  the  judgment  for  $200  he  had  that 
day  obtained  before  the  Justice  of  the  Peace  (as  above 
stated),  that  the  defendant  held  a  mortgage  against  the  plain- 
tiff, claiming  a  balance  due  thereon  of  $150,  under  which  the 
property  had  been  advertised  for  sale,  asking  for  a  cancella- 
tion of  the  mortgage  and  an  injunction.  A  restraining  order 
was  granted. 

These  two  actions  were  consolidated,  and  at  January  Term, 
1902,  a  jury  trial  being  waived  by  consent  of  parties,  the 
facts'  were  foimd  by  Ifeal,  J.,  who  foimd,  in  addition  to  the 
above  recitals  (and  sundry  matters  that  are  immaterial  in  the 
view  we  have  taken)  that  the  defendant  had  collected  usury. 
It  was  admitted  that  the  last  payment  of  interest  was  made 
4  January,  1808,  and  tliat  the  defendant  was  then,  and  has 
been  ever  since,  a  non-resident  corporation  upon  whom  service 
could  not  then,  nor  at  any  time  since,  have  been  made  (it 
having  no  agent  in  this  State)  until  the  enactment  of  Chapter 
5,  Laws  1901,  ratified  15  March  of  that  year.  His  Honor 
being  of  opinion  that  the  action  was  barred,  not  having  been 
begim  within  two  years  from  the  last  payment  of  interest, 
decided  against  the  plaintiff,  and  authorized  a  sale  of  plain- 
tiff's property  for  the  balance  due  under  the  mortgage. 

The  Code,  Sec.  874,  on  its  face,  applies  only  to  cases  in 
which  a  justice's  summons  lias  been  issued  against  a  defend- 
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ant  residing  in  another  county,  and  has  no  application  to  a 
case  like  the  present.  There  was  error  in  the  judgment  at 
Septemher  Term,  1901,  setting  aside  the  judgment  for  irreg- 
ularity, and  remanding  the  case  to  the  justice.  The  plaintiff 
preserved  his  right  to  have  such  judgment  reviewed  by  caus- 
ing his  exception  to  be  noted  on  the  record. 

Under  Chapter  69,  Laws  1895,  action  to  recover  the  pen- 
alty for  usury  may  be  brought  within  two  years  after  payment 
in  full  of  the  indebtedness,  but  this  debt  having  been  con- 
tracted prior  to  that  act,  under  its  terms,  falls'  under  The 
Code,  Sec.  3836,  by  which  action  must  be  brought  within  two 
years  after  the  payment  of  the  usury  complained  of.     Smith 
V.  B.  and  L.  Asso,,  119  N.  C,  257.     But  this  two-years  pre- 
ficription  is  subject  to  the  provisions  of  section  162  of  The 
Code,  that  if,  when  a  cause  of  action  accrues  against  a  person 
he  shall  be  out  of  the  State,  or  shall  thereafter  depart  there- 
from and  reside  out  of  the  State,  "the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  a  part  of  the  time  limited  for 
the  commencement  of  such  action.^'     "The  time  herein  limi- 
ted" means,  and  must  mean,  the  time  prescribed  elsewhere  in 
The  Code,  or  iiv  statutes  amending  or  passed  as  substitutes 
therefor.     The  plain  intent  of  the  statute  is  to  put  non-resi- 
dents on  the  same  footing  as  residents,  and  not  to  protect  them 
from  an  action  unless  they  have  been  for  two  years  exposed 
to  service  of  summons.     Armfield  v.  Moore,  97  N.  C,  34. 

It  was  contended  that  this  was  an  enabling  statute,  and  not 
a  statute  of  limitations.  We  see  no  reason  why  section  162 
does  not  apply  to  this  action  as  to  any  other.  It  is  true  that 
the  statute,  Code,  Sec.  3836,  created  the  liability,  but  that  is 
tme  of  a  great  many  causes  of  action  as  to  which,  as  here, 
the  statute  prescribes  a  term  of  years  within  which  the  ac- 
tion must  be  brought  The  Code,  Sec.  1498,  gives  the  per- 
sonal representative  a  right  of  action  for  wrongful  death  of 
hia  testator   (or  intestate),  provided  the  action  is  brought 


270  IN  THE  SUPERIOR  COURT.  [131 

Williams  v.  Building  and  Loan  Association. 

within  a  year.  In  Meehins  v.  Railroad,  at  this  term,  we 
held  that  this  s'ection  was  subject  to  the  provisions  of  The 
Code,  Sec  166,  authorizing  a  new  action  within  one  year 
after  a  non-suit  By  the  same  reasoning,  the  two  years 
within  which  an  action  may  be  brought  under  The  Code,  Sec 
3836,  is  to  be  construed  in  connection  with  the  provisions  of 
section  162,  which  provides  that  if  the  defendant  departs  from 
or  resides  out  of  the  State,  such  action  may  be  brought  within 
two  years'  after  process  can  be  served  upon  him — otherwise 
the  statute  would  bo  illusory  and  partial  in  favor  of  non- 
residents.    Armfield  v.  Moore,  97  N.  C,  at  page  38. 

Since  the  enactment  of  Chapter  6,  Laws  1901,  will  now  ex- 
pose such  corporations  to  service  of  summons,  cases  like  the 
present  will  very  rarely,  if  ever,  arise  hereafter. 

Error. 
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FINCH  V.  FINCH. 
(Filed  November  18,  1902.) 

1.  EVIDENCE— /ttd^ment   Roll— Record — Title— Ejectment. 

A  judgment  roll  in  an  action  in  which  a  deed  to  a  son  of  one 
defendant  was  set  aside  as  a  fraud  on  creditors  is  competent 
evidence  in  a  subsequent  action  of  ejectment  by  the  same 
plaintiff  to  complete  his  chain  of  title,  though  one  defend- 
ant in  the  ejectment  suit  was  not  a  party  to  the  former  ac- 
tion. 

2.  EJECTMENT— Burden  of  Proof— Deeds. 

In  ejectment,  the  plaintiff  claiming  that  the  deed  was  from  the 
common  source  to  a  son,  and  the  defendant  claiming  that 
it  was  from  the  common  source  to  the  wife,  the  burden  of 
proof  is  on  plaintifC  to  show  that  it  was  made  to  the  son, 
and  if  the  jury  so  find,  they  should  find  that  it  was  not 
made  to  the  wife. 

2.  KJECTMENT— Evidence— Deedth-SherifTs  Deed. 

In  ejectment  a  deed  of  a  sheriff  executed  in  pursuance  of  a  sale 
under  an  execution  against  a  person  not  claimed  by  either 
party  to  have  had  title,  is  not  admissible  in  evidence. 

4.  ESTOPPEL — Evidence — Judgments — Instructions. 

Where  the  wife  of  a  defendant  was  not  a  party  to  a  suit  to  have 
a  deed  to  a  son  of  defendant  set  aside  as  ."  fraud  on  credi- 
tors, in  a  subsequent  action  of  ejectment,  in  which  she  is 
a  defendant,  it  is  proper  to  instruct  that  she  was  not 
"bound"  by  the  judgment  in  the  first  suit. 

Action  by  S.  J.  Finch  against  J.  W.  Finch  and  others, 
heard  by  Judge  Thos.  J.  Shaw  and  a  jury,  at  April  Term, 
1902,  of  the  Superior  Court  of  Davidson  County.  From 
a  judgment  for  the  plaintiff,  the  defendants  appealed. 

Emery  E.  Raper,  for  the  plaintiff. 

Long  &  Niclwlson,  and  Walser  £  Walser,  for  the  defend- 
ants. 

FuBCiTES,  C.  J.     ThiB  is  an  action  of  ejectment,  in  which 


272  IN  THE  SUPERIOR  COURT.  [131 


Finch  v.  Finch. 


S.  J.  Einch  is  plaintiff  and  J.  W.  Finch,  E.  Lee  Finch,  B.  H. 
Finch,  Joshua  Copple  and  Samuel  Copple  are  defendants. 
The  plaintiff  claims  his  title  under  a  deed  from  a  commis- 
sioner appointed  by  order  of  Court  to  stU  the  land,  in  an  ac- 
tion in  which  S.  J.  Finch  and  E.  J.  Finch  were  plaintiffs, 
and  J.  W.  Finch,  B.  H.  Finch  and  H.  F.  Warren  were  de- 
fendants. 

The  defendant  E.  Lee  Finch  is  the  wife  of  J.  W.  Finch, 
and  answers  and  denies  the  plaintiff's  title,  and  claims  that 
she  is  the  owner  of  the  land. 

The  plaintiff  claims  that  the  land  was  once  owned  by  Alvira 
Copple,  wife  of  Joshua  Copple,  and  that  J.  W.  Finch  bought 
it  from  the  Copples,  and  had  the  deed  made  to  his'  minor  son, 
B.  H.  Copple,  for  the  purpose  of  defrauding  his  creditors, 
and,  for  tJiat  purpose,  did  not  probate  and  register  the  deed 
from  the  Copples;  that  S.  J.  Finch  and  E.  J.  Finch,  being 
creditors  of  J.  W.  Finch,  brought  suit  in  the  Superior  Court 
of  Davidson  against  said  J.  W.  Finch,  B.  H.  Finch  and 
H.  F.  Warren,  alleging  said  fraud,  and  asking  that  said 
land  be  sold  to  pay  their  debt.  And  in  that  action  it  was 
found  that  the  land  was  bought  by  J.  W.  Finch,  the  deed 
made  to  B.  H.  Finch  in  fraud  of  the  creditors  of  the  said 
J.  W.  Finch,  and  a  sale  was  ordered,  at  which  the  plaintiff 
bought. 

The  defendant  E.  Lee  Finch  denied  that  the  deed  from  the 
Copples  was  made  to  B.  H.  Finch,  and  alleged  that  it  was 
made  to  her,  and  that  she  was  the  owner  of  the  land,  but  that 
said  deed  had  never  been  registered  and  was  lost.  She  also 
alleged  that  at  an  execution  sale  the  said  land  was  sold  as  her 
husband's  land,  and  that  she  bought  the  same  at  said  sale, 
and  claimed  also  to  hold  under  that*  deed.  And  on  the  trial 
fi^he  offered  in  evidence  the  judgment  and  execution  against 
J.  W.  Finch,  and  a  Sheriff's  deed  in  pursuance  of  a  sale  under 
said  judgment  and  execution. 
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It  was  admitted  that  both  sides  claimed  under  the  Copples, 
as  a  common  source,  and  the  question  was,  who  had  the  Cop- 
pfe  title  ?  On  the  trial,  the  plaintiff  offered  in  evidence  his 
deed  from  the  commissioner,  who  sold  under  order  of  Court. 
He  then  offered  in  evidence  the  judgment  roll  containing  the 
order  of  sale,  in  the  action  of  S.  J.  Finch  and  E.  J.  Finch 
against  the  defendants  J.  W.  Finch,  B.  H.  Finch  and  11.  F» 
Warren,  and  the  defendants  objected,  the  objection  was  over- 
ruled and  the  defendants  excepted.  This  exception  can  not 
be  sustained,  as  this  record  and  judgment  were  competent 
evidence,  and  an  estoppel  as  to  the  defendants*  J.  W.  Finch 
and  B.  H.  Finch,  and  a  link  in  the  chain  of  the  plaintiff's 
title  from  him  to  the  common  source — the  Copples.  It  was 
the  same  in  effect  as  if  he  had  offered  a  deed  from  the  Copples 
to  the  defendant  J.  W.  Finch,  for  the  purpose  of  connecting 
his  title  with  the  Copples — it  was  one  of  the  links  in  his  chain 
of  title. 

The  Court  submitted  the  following  issues : 

1.  Was  the  deed  from  Joshua  Copple  and  Alvira  for  the 
land  in  controversy  executed  to  B.  H.  Finch  ? 

2.  Was  the  deed  from  said  Copple  and  wife  for  said  land 
executed  to  Mrs.  E.  Lee  Finch  ? 

3.  Is  the  plaintiff  the  owner  and  entitled  to  the  possession 
of  the  land  described  in  the  complaint  ? 

The  Judge,  among  other  things  not  excepted  to,  charged  the 
jury  that  the  burden  of  showing  that  the  deed  from  the  Cop- 
ples to  B.  H.  Finch  was  on  the  plaintiff,  and  if  they  so  found 
they  should  answer  the  first  issue  "Yes,"  and  the  third  issue 
**Yes-"  To  this  the  defendants  excepted.  But  we  see  no 
error. 

The  Court  further  charged  the  jury  that  the  burden  was 
on  the  defendants  to  show,  by  a  preponderance  of  evidence, 
that  the  deed  from  the  Copples  was  made  to  the  feme  defend- 
ant, E.  Lee  Finch,  and  if  the  jury  answered  the  first  issue 
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"Yes,"  they  should  answer  the  second  issue  "No" ;  but  if  they 
answered  the  first  issue  "No,"  and  the  second  issue  "Yes," 
they  should  answer  the  third  issue  "No,"  and  the  defendants 
again  excepted.  But  we  see  no  error  in  this  instruction,  ex- 
cept a  repetition  of  what  he  had  just  charged. 

The  Court  further  charged  that  the  jury  should  not  con- 
sider the  Sheriff's  deed  offered  in  evidence  by  the  defendants, 
and  the  defendants  again  excepted.  And  we  see  no  error  in 
this  instruction,  for  the  reason  that  she  acquired  no  title  under 
that  deed,  unless  the  defendant  J.  W.  Finch  had  title.  And 
if  the  contentions  of  the  plaintiff  were  true,  he  had  none,  and 
this  is  equally  so  if  the  contentions  of  the  defendant  E.  L. 
Finch  were  true;  and  there  had  been  no  evidence  offered 
tending  to  show  that  J.  W.  Finch  ever  had  any  title  to  th© 
land. 

The  Court  also  charged  the  jury  that  the  defendant  E.  L- 
Finch,  not  having  been  a  party  to  the  action  of  S.  J.  Finch 
and  E.  J.  Finch  against  J.  W.  Finch,  B.  H.  Finch  and  H.  F. 
Warren,  she  was  not  'T^ound"  by  that  judgment.  We  think 
the  word  "estopped"  would  have  been  better,  but  we  do  not 
think  the  jury  were  misled  or  that  this  affected  the  verdict. 
The  jury  answered  the  first  issue  "Yes,"  the  second  issue 
"No,"  and  the  third  issue  "Yes',"  and  judgment  being  signed 
for  the  plaintiff,  the  defendants  appealed. 

We  have  examined  the  record  with  care,  and  finding  no 
substantial  error,  the  judgment  is 

Affirmed. 
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McLEAN  V,  BULLARD. 
(Filed  November  18,  1902.) 

BOITNDARIES — Question   for  Jury— Wills-— Ejectment. 

In  ejectment,  where  land  is  situated  with  respect  to  a  dividing 
line  between  parties  as  mentioned  in  a  will,  is  a  question 
for  the  Jury. 

Action  by  Mary  B.  McLean  and  others  against  W.  W. 
Bullard,  heard  by  Judge  Thos.  A.  McNeill,  at  March  Term, 
1902,  of  the  Superior  Court  of  Scotland  County.  From 
a  judgment  of  nonsuit,  the  plaintiffs  appealed. 

John  D,  Shaw,  Jr,,  for  the  plaintiffs. 
Jos.  A.  Lochhart,  for  the  defendant 

MoNTooMEKY,  J.  The  testator,  in  his  last  will  and  testa- 
ment, devised  the  whole  of  his  real  estate  to  his  two  sons,  and 
ondertook  to  make  a  particular  division  of  it  between  them. 
The  language  of  that  part  of  the  will  is  in  these  words: 

'TTnto  my  sons  Malcomb  and  Daniel,  I  also  give  and  be- 
queath all  the  lands*  which  I  now  possess,  to  be  divided  be- 
tween them  in  the  following  manner,  to-wit,  Malcomb  shall 
have  the  hundred  acres  granted  to  Daniel  McCay,  lying  be- 
tween the  Big  Bay  and  the  Little  Shoe  Heel,  also  the  50  acres 
called  the  Watson  tract,  together  with  all  the  land  I  own  on 
the  east  side  of  the  branch  rising  in  the  Hoop  Pole  Branch, 
except  eight  acres  of  the  last  mentioned  land,  which  I  hereby 
give  and  bequeath  to  my  said  daughter  Flora,  to  be  located  by 
the  side  of  said  branch. 

^*My  son  Daniel  shall  have  my  home  plantation,  together 
with  all  the  land  I  own  on  the  west  side  of  the  branch,  except 
eight  acres,  to  be  located  on  the  said  branch,  which  I  give  and 
bequeath  to  my  daughter  Isabella." 
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If  the  dividing  line  between  the  brothers  of  a  certain  por- 
tion of  the  testator's  land,  to-wit,  "the  branch  rising  in  tho 
Hoop  Pole  Branch,"  is  to  stand,  then  there  will  remain  a 
considerable  portion  of  the  land  devised  to  Daniel  and  Mal- 
comb  not  embraced  in  the  attempted  partition  in  the  will,  for, 
accordingto  the  evidence  of  the  witnesses  and  from  the  map  in- 
troduced, there  is  no  branch  rising  in  the  Hoop  Pole  Branch. 
There  is  a  body  of  water,  a  little  north  of  the  center  of  tho 
Watson  tract,  called  the  "IIoop  Pole  Pond'*  and  there  is  a 
branch  issuing  out  of  the  pond  and  running  southwardly 
through  another  tract,  called  the  Williams  tract,  upon  which 
was  the  home  settlement  of  the  testator.  If  it  could  be  lield 
that  the  testator  inadvertently  wrote  Hoop  Pole  Branch  for 
Hoop  Pole  Pond,  we  are  met  wMth  the  difficulty  that  with 
such  a  construction  the  Pond  would  be  the  source  of  Hoop 
Pole  Branch,  and  in  that  case  the  land  in  dispute  would  lie 
to  the  north  of  the  branch,  and  not  to  the  west  of  it,  or  touch- 
ing it ;  and  therefore  it  would  not  have  been  allotted  in  the 
partition  attempted  under  the  will  to  Daniel,  but  would  have 
remained  under  the  general  devise,  to  be  partitioned  between 
the  brothers. 

The  plaintiff  represents  Malcomb's  interest,  and  she  conld 
bring  the  action  to  recover  the  whole  of  the  tract  of  land,  for 
the  benefit  of  tlie  tenants  in  common.  There  was  error  in  tho 
judgment  of  nonsuit. 

It  does  not  appear  that  there  is  much,  if  any,  dispute  as  to 
what  are  the  boundaries*  of  the  land,  the  recovery  of  which  is 
sought  in  the  action;  nor  was  there  any  trouble  in  fixinsr  tho 
description  to  the  land  itself.  The  only  question  is,  where 
is  it  situated  with  respect  to  the  dividin^y  line  between  the 
two  brothers,  as  is  mentioned  in  the  will?  and  that  matter  is 
for  the  consideration  of  the  jury  under  instructions'  from  the 
Court. 
Error. 
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KECK  V.  AMERICAN  TELEPHONE  AND  TELEGRAPH  CO. 

(Filed  November  18,  1902.) 

NEGLIGENCE — Evidence  — Sufficiency  — Personal  Injuries  — Tele- 
phones and  Telegraphs. 

Where  a  person  is  injured  while  unloading  telephone  poles 
from  a  car,  and  there  is  evidence  that  the  method  of  un- 
loading was  the  usual  one,  and  it  does  not  appear  that  there 
is  any  lack  of  hands  or  that  the  poles  are  loaded  in  an  un- 
usual way,  a  nonsuit  is  properly  granted. 

Action  by  J.  G.  Keck  against  the  American  Telephone 
and  Telegraph  Company,  and  the  Atlantic  and  Yadkin  Rail- 
way Company,  heard  by  Judge  Walter  H.  Neal  and  a  jury, 
at  February  Term,  1902,  of  the  Superior  Court  of  Guilford 
County.  From  a  judgment  for  the  plaintiff  against  the  Aoncr- 
ican  Telephone  and  Telegraph  Company,  it  appealed. 

Jas.  A.  Barringer,  for  the  plaintiff. 
A.  B.  Andrews,  Jr.,  for  the  defendant. 

Montgomery,  J.  A  judgment  upon  the  verdict  was  en- 
tered in  favor  of  the  defendant  the  Atlantic  and  Yadkin  Rail- 
way Company,  and  the  jury  having  found  the  issues  in  favor 
of  the  plaintiff  against  the  other  defendant,  the  American 
Telephone  and  Telegraph  Company,  judgment  was  rendered 
against  that  company  for  the  amount  of  the  recovery. 

The  circumstances  connected  with  the  incident  or  trans'ac- 
tion  connected  with  which  the  negligence  of  the  defendant,  the 
telephone  company,  was  imputed,  were  substantially  these: 
The  defendant  railroad  company  brought  on  their  cars  a  lot 
of  telephone  poles  from  Wilmino^ton  to  a  point  a  little  north 
of  Greensboro,  shipped  to  the  defendant  tele])hone  company. 
N.  0.  Wood,  alleged  by  the  plaintiff  to  have  been  the  super- 
intendent of  the  defendant  telej)hone  company  (which  was 
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denied  by  the  defendant),  employed  the  plaintiff  to  assist  in 
the  unloading  of  the  cars'.     The  plan  adopted  for  unloading 
was  to  cut  the  standards'  on  one  side  of  the  cars  about  half  way 
through,  and  then  to  send  hands  on  top  of  the  poles  and  cut 
the  wires  which  ran  across  the  top  of  the  poles,  and  fastened 
together  the  standards  on  both  sides  of  the  carsw     Usually  in 
unloading  in  that  way,  when  the  wires  were  cut,  the  poles 
would  give  way  and  easily  roll  off  on  that  side  where  the  stand- 
ards were  cut.     When  the  plaintiff,  however,  had  cut  the  last 
wire  and  had  gotten  back  on  the  other  side  of  the  car,  the 
standards  on  the  opposite  sides  of  those  that  had  not  been  cut, 
as  well  as  those  that  had  been  cut,  gave  way,  and  the  plaintiff, 
together  with  the  poles,  rolled  off  and  was  hurt.     A  witness^ 
Goodman,  testified  that  he  had  had  experience  in  unloading 
poles ;  that  he  was*  employed  at  the  same  time,  and  that  Keck 
stood  where  it  was  usual  to  stand.     He  said  further  that  the 
poles  were  loaded  in  the  usual  way ;  "no  usual  way  to  unload 
them ;  you  can  unload  them  any  way ;  you  can  either  derrick 
them  or  unload  them  with  skids  5     *     ♦     ♦     l)oth  Mr.  Wood 
and  myself  instructed  Keck  how  to  cut  the  wires.''      John 
Rives  testified  that  *Tie  and  Keck  cut  wires  on  the  top  of  the 
standards;     *     ♦     *     that  was  the  usual  way  of  unloading 
poles ;  there  might  have  been  a  little  curve ;  the  side  we  fixed 
for  them  was  a  little  higher  than  the  other."     There  was  no 
evidence  that  there  was  any  lack  of  hands  to  properly  unload 
the  cars,  nor  was  there  any  evidence  tending  to  show  tbat  the 
standards  were  inferior  or  unsound,  or  were  too  small  in  siza 
Everything,  apparently,  was  in  proper  condition,  and  no  mis- 
hap or  danger  anticipated.     It  seems  to  have  been  an  acci- 
dent— "an  event  from  an  unknown  cause,"  and  the  defend- 
ant's motion  for  judgment  of  nonsuit  against  the  plaintifl 
ought  to  have  been  granted. 

Ordinarily  we  would  consider  the  matters  concerning  the 
other  defence  set  up  by  the  defendant,  viz.,  that  the  telephone 
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Jine  of  the  defendant  was  being  constructed  by  an  inde- 
pendent contractor  at  the  time  of  the  accident.  But  as  it 
appeared  in  evidence  that  there  was'  a  Contract  in  writing  be- 
tween the  defendant  telephone  company  and  the  Southern 
Bell  Telephone  Company  concerning  the  construction  of  the 
line  in  the  possession  of  the  defendant,  though  not  before  the 
Court,  it  will  be  better  to  await  the  production  of  that  paper, 
in  case  there  is  another  trial  and  that  defence  is  relied  on. 

The  contents  of  that  contract  were  not  allowed  by  his 
Honor  to  be  given  in  evidence,  but  there  was  evidence  to  the 
effect  that  Wood  was  in  the  employment  of  the  Southern  Bell 
Telephone  Company  at  the  time  of  the  accident,  and  that 
that  company  was  doing  the  work.  In  what  capacity  it  was 
doino^  the  work,  whether  as  agent  or  as'  an  independent  con- 
tractor, must  be  determined  by  the  written  contract. 

New  trial  in  behalf  of  the  defendant,  the  American  Tele- 
phone and  Telegraph  Company,  for  the  error  pointed  out. 

New  Trial. 


WILKES  V.  ALLEN. 

(Filed  November  18,  1902.) 

LIMITATIONS  OF  ACTIONS  —Married  Women  —Free  Traders  — 
Judgment — The  Code,  Sec.  1827. 

The  statute  of  limitations  does  not  run  against  a  married  woman 
who  is  a  registered  free  trader. 

Action  by  Jane  R.  Wilkes  against  T.  W.  Allen  and  others, 
beard  by  Judge  A,  L.  Coble,  at  October  Term,  1902,  of  the 
Superior  Court  of  Mecklenburg  County.  From  a  judg- 
ment for  the  plaintiff,  the  defendants  appealed. 

Burv;elly  Walker  &  Cansler,  for  the  plaintiff. 
Clarhsom  &  Dtils,  for  the  defendants. 
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FuRCiiES,  C.  J.  This  is  an  action  of  debt  upon  a  judgment 
of  the  Superior  Court  of  Mecklenburg  County,  recovered  by 
the  plaintiff  against  the  defendants  at  February  Term,  1886, 
and  tliis  action  was*  commenced  on  the  9th  day  of  March, 
1809,  and  the  defendants  plead  the  statute  of  limitations  in 
bar  of  the  plaintiff's  right  to  recover. 

This  plea  imposes  the  burden  upon  the  plaintiff  to  show 
that  the  action  is  not  barred,  as  more  than  ten  years  had 
elapsed  between  the  taking  the  judgment  sued  on  and  the 
commencement  of  the  action.  This  the  plaintiff  undertakes 
to  do  by  showing  that  she  was  a  married  woman  at  the  time 
the  judgment  was  taken,  and  has  continued  to  be  such  ever 
since.  To  this  the  defendants  reply  by  showing  that  tlio 
plaintiff  has  been  a  registered  free  trader,  under  section  1827 
of  The  Code  continuously  since  March  25,  1875. 

It  is  plain  the  action  is  barred  if  the  statute  runs  against 
the  plaintiff.  But  married  women  are  excepted  from  its 
operation,  and  the  fact  that  the  plaintiff  had  the  right  to  sue 
and  maintain  actions  in  her  own  name,  does  not  put  the  stat- 
ute in  motion  against  her.  Lippard  v,  Troutmarij  72  If.  C, 
551;  Campbell  v.  Crater^  95  N.  C,  556;  Smith  v.  Briggs, 
83  N.  C,  306. 

The  case,  then,  depends  upon  the  fact  that  the  plaintiff  wag 
a  re":istored  free  trader,  and  we  do  not  see  that  this  has  anv 
effect  upon  the  case.  It  is  her  status  that  exempts  her  from 
the  operation  of  the  statute,  and  the  fact  that  she  registered  as 
a  free  trader  does  not  change  her  status.  This  view  of  tlio 
case  is  su])ported  bv  Sluhbh  field  v,  Minzies,  (C.  C.)  11  Fed. 
Rep.,  268,  274,  275;  Asheley  v,  Boclcwell,  2  X.  E.  (Ohio), 
437,  and  many  other  authorities.  But  the  fact  that  the  plain- 
tiff Iwcanie  a  re2:istered  free  trader  did  not  affect  the  rela- 
tions  of  the  parties  to  this  action.  She  had  the  right  to  suo 
the  defendants  before  she  became  a  free  trader,  and  that  is  all 
she  had  after  she  became  a  free  trader.     Neither  did  it  affect 
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the  rights  or  duties  of  the  defendants.  They  were  under  the 
same  obligation  to  pay  they  would  have  been  if  she  had  not 
been  a  free  trader. 

It  is  presumed  that  section  1827  of  The  Code  was  passed 
for  the  benefit  of  married  women  who  wish  to  engage  in  busi- 
ness, in  order  to  give  them  credit,  as  was  the  right  to  sue  alona 
given  as  a  benefit  to  them,  Shuler  v.  MilsapSj  71  N.  C,  297, 
but  it  did  not  change  their  status,  nor  remove  the  exemption 
which  excluded  them  from  the  operation  of  the  statute  of  limi- 
tation. Lippard  v.  Troutman,  supra.  Neither  was  the  right 
of  married  women  to  sue  alone,  nor  to  become  free  traders, 
intended  for  the  benefit  of  their  debtors. 

We  see  no  error,  and  the  judgment  of  the  Court  below  is 

Aflfirmed. 


SHUTB  V.  HEATH. 
(Filed  November  18,  1902.) 


CONTRACTS — Restraint  of  Trade  — Indefiniteness  as  to  Territory 

A  provision  in  a  contract  of  sale  of  a  business  of  manufacturing 
lumber  and  ginning  cotton  that  the  seller  would  not  engage 
in  the  same  business  in  any  territory  in  which  the  seller 
had  secured  patronage,  is  void  for  indefiniteness  as  to  ter- 
ritory. 

Action  by  H.  A.  Shute  and  others  against  W.  C.  Heath 
and  W.  S.  Lee,  heard  by  Judge  T.  A.  McNeill  and  a  jury, 
at  March  Term,  1002,  of  the  Superior  Court  of  Union 
Coiuitj.  From  a  judgment  for  the  defendants,  the  plain- 
tiffs appealed. 

Maxtvell  &  Keerans,  for  the  plaintiffs. 
Arm  field  &  Williams,  and  Adams  &  Jerome,  for  the  de- 
fendants. 
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Montgomery,  J.  Contracts  in  partial  restraint  of  trade 
can  be  made  and  enforced  of  common  right  This  Court  said 
in  Kramer  v.  Old,  110  N.  C,  1 ;  56  Am.  St.  Eep.,  G50;  84 
L.  R.  A.,  389:  "The  modem  doctrine  is  founded  upon  the 
basic  principle  that  one  who,  by  his  skill  and  industry,  builda 
up  a  business,  acquires  a  property  at  least  in  the  goodwill  of 
lijs  patrons,  which  is  the  product  of  his  own  efforts,  and  has 
the  fundamental  right  to  dispose  of  the  fruit  of  his  own  labor, 
subject  only  to  such  restrictions  as  are  imposed  for  the  pro- 
tection of  society,  either  by  expressed  enactments  of  law  or 
by  public  policy." 

An  indefinite  restriction  as  to  duration  will  not  make  such 
contracts  void.     Kramer  v.  Old,  supra.     But  there  must  be 
a  definite  limitation  as  to  space;  and  the  reasonableness'  of 
such  limitation  will  depend  upon  the  nature  of  the  business 
and  goodwill  sold.     A  contract,  for  instance,  for  a  valid  con- 
sideration not  to  engage  in  the  manufacture  and  sale  of  fire- 
arms in  general  use,  would  be  allowed  to  cover  a  larger  extent 
of  territoiy  than  would  a  contract  not  to  engage  in  the  manu- 
facture   of    timber    or    the    ginning    of    cotton.     And    the 
reas'onableness  of  the  limitation  as  to  space  is  a  matter  of  law 
for  the  Court  to  decide.     Chittv  on  Contracts,  738.     And  the 
test  of  that  reasonableness  is  whether  the  space  or  territory  is 
greater  than  is  necessary  to  enable  the  assignee  to  protect 
himself  from  competition  on  the  part  of  his  asBignor,  and 
thereby  to  get  the  benefit  of  what  he  has  bought.     The  aflr 
signee  would  have  the  right  to  freedom  from  the  competition 
of  the  assignor  in  the  whole  territory  from  which  the  assignor 
derived  the  profits  of  his  business.     The  contract  before  us 
is*  silent  as  to  restriction  as  to  time,  but  under  the  decision 
made  in  Kramer  v.  Old,  supra,  that  would  be  construed  to 
be  for  the  lives  of  the  assignors.     The  trouble  in  the  present 
ease  grows  out  of  that  part  of  the  contract  in  respect  to  the 
limitation  as  to  space.     The  defendants,  after  selling  to  the 
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plaintiffs  a  tract  of  land  and  ginning  and  saw-mill  machinery, 
agreed  with  them  that  they  "would  not  erect,  conduct  or  carry 
on  the  business  of  ginning  and  baling  cotton  or  making  brick 
m  any  territory  now  occupied  by  them,  or  from  which  they 
secure  their  patronage,  so  as  to  compete  with  them  or  injure 
their  business  in  any  of  the  lines  of  ginning  and  baling  cotton 
or  making  brick,  either  for  ourselves  or  as  agents  for  another 
or  others/' 

The  defendants  in  this  Court  filed  a  motion  to  dismiss  the 
action  on  the  ground  that  the  complaint  did  not  state  a  cause 
of  action,  in  that  the  contract  set  out  in  the  complain  is  void 
for  indefiniteness  as  to  territory  within  which  defendants 
were  not  to  gin  cotton.  We  think  the  motion  must  be  allowed. 
The  infirmity  of  the  contract  does  not  consist  in  the  reason- 
ableness as  to  the  extent  of  territory  in  which  the  plaintiffs 
were  to  conduct  their  business  free  from  competition  on  the 
part  of  the  defendants,  but  it  is  in  the  indefiniteness  of  that 
territory.  No  rule  can  be  laid  down  by  which  the  area  can 
be  made  certain.  No  instructions  could  be  given  even  to  an 
expert — surveyor — ^by  which  he  could  define  the  bounds*  of  the 
apace.  It  is  without  shape,  without  course  or  distance  from 
any  object  or  pointer.  The  fixing  of  the  bounds  would  de- 
pend upon  the  testimony  of  witnesses,  each  testifying  as  to 
what  he  knew  as  to  who  were  the  patrons  of  the  plaintiffs',  and 
where  they  resided.  The  attempted  enforcement  of  such  con- 
tracts would,  in  the  nature  of  things,  be  likely  to  produce  liti- 
gation between  the  assignor  and  the  assignee  as  to  the  extent 
of  the  territory,  with  the  probability  that  large  numbers  of 
witnesses  would  be  called,  and  great  expense  incurred  both 
by  the  litigants  and  the  public.  A  retrospect  of  the  course 
of  the  law  in  respect  to  contracts  in  restraint  of  trade  confirms 
us  in  the  view  we  have  taken  of  the  contract  in  the  present 
ease  as  to  the  limitation  as  to  space  therein  set  out — that  is, 
that  the  agreement  that  the  limitation  as  to  space  shall  be  so 
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<lefinitelv  set  out  in  the  contract  as  that  the  bounds  must  be 
determined  by  the  same  rules  as  apply  to  the  description  of 
real  estate  in  deeds.  Contracts  in  general  restraint  of  trade 
with  English  speaking  peoples  have  always  been  void;  and 
while  the  doctrine  has  been  in  modern  days  modified  to  the 
extent  of  permitting  such  contracts,  to  operate  in  limited 
territory,  to  be  made  and  enforced,  yet  in  all  the  cases  we  havo 
found  (except  one  hereinafter  referred  to)  the  space  has  been 
definitely  fixed  in  the  contract  with  as  much  certainty  as  is 
required  in  the  description  in  deeds.  The  evil  consequences 
likely  to  flow  from  such  contracts  to  the  parties  as  well  as  to 
the  public,  induce  us  to  construe  the  requirement  of  definite- 
ness  as  to  space,  strictly,  and  that  the  contracts  themselves 
fehall  set  out  such  a  descritpion  as  shall  be  definite  without  the 
aid  of  testimony  de  hors,  except  such  as  is  allowed  in  estab- 
lishing the  boundaries  to  real  estate  conveyances.  An  opin- 
ion in  the  case  oi  Alger  v,  Thacher,  19  Pick.,  51,  is  of  so  much 
interest  on  this  subject  that  we  feel  justified  in  making  the 
following  quotation  from  it: 

"Among  the  most  ancient  rules  of  the  common  law,  we  find 
it  laid  down  that  bonds  in  restraint  of  trade  are  void.  As 
early  as  the  second  year  of  Henry  V.  (A.  D.  1415),  we  find 
by  the  Year  Books  that  this  was  considered  to  be  old  and  set- 
tled law.  Through  a  succession  of  decisions  it  has  been  hand- 
ed down  to  us  unquestioned  till  the  present  time.  It  is  true, 
the  general  rule  has  from  time  to  time  been  modified  and 
qualified,  but  the  principle  has  always  been  regarded  as  im- 
portant and  salutary.  For  two  hundred  years  the  rule  con- 
tinued unchanged  and  without  exceptions.  Then  an  attempt 
was  made  to  qualify  it  by  setting  up  a  distinction  between 
6'ealed  instruments  and  simple  contracts.  But  this  could  not 
bo  sustained  upon  any  sound  principle.  A  diflFerent  distinc- 
tion was  then  started  from  a  general  and  unlimited  (limited) 
restraint  of  trade,  which  has  been  adhered  to  down  to  the 
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present  day.     This  qualification  of  the  general  rule  may  bo 
found  as  early  as  the  eighteenth  year  of  James  I.  (A.  D. 
1621) ;  Broad  v.  Jolyffe,  Cro.  Jac.,  596,  where  it  was  liolden 
that  a  contract  not  to  use  a  certain  trade  in  a  particular  place 
was  an  exception  to  the  general  rule,  and  not  void.     And  in 
the  great  and  leading  case  on  this  subject,  Mitchell  v,  Rey- 
nolds, reported  in  Lucas  27,  81,  131,  the  distinction  between 
contracts  under  seal  and  not  under  seal  was  finally  exploded, 
and  the  distinction  between  limited  and  general  restraints 
fully  established.     Ever  since  that  decision,  contracts  in  re- 
straint of  trade  generally  have  been  held  to  be  void,  while 
those  limited  as  to  time  or  place  or  persons  have  been  regarded 
as  valid  and  duly  enforced.     *     *     *     It  is  reasonable,  salu- 
tary and  suited  to  the  genius  of  our  government  and  the  na- 
ture of  our  institutions.     It  is  founded  on  just  principles*  of 
public  policy,  and  carries  out  our  constitutional  prohibitions 
of  monopolies  and  exclusive  privileges.     The  unreasonable- 
ness of  contracts  in  restraint  of  trada  and  business  is  very  ap- 
parent from  several  obvious  considerations:     1.  Such  con- 
tracts injure  the  parties  making  them,  because  they  diminish 
Jheir  means  of  procuring  livelihoods  and  a  competency  for 
their  families.     They  tempt  improvident  persons,  for  the  sako 
of  present  gain,  to  deprive  themselves  of  the  power  to  mako 
future  acquisitions.     And  they  expose  such  persons  to  impo- 
sition and  oppression.     2.  They  tend  to  deprive  the  public  of 
thescrvicesof  men  in  the  employments  and  capacities  in  which 
they  may  be  most  useful  to  the  community  as  well  as  to  them- 
selves.    3.   They  discourage  industry  and  enterprise,  and  di- 
minish the  products  of  ingenuity  and  skill.     4.  They  prevent 
competition  and  enhance  prices.     5.  They  expose  the  public 
to  all  the  evils  of  monopoly.     And  this  especially  is  applica- 
ble to  wealthy  companies  and  large  corporations  which  have 
the  means,  unless  restrained  by  law,  to  exclude  rivalry,  mo- 
nopolize business,  and  engross*  the  market     Against  evils  liko 
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these,  wise  laws  protect  individuals  and  the  public  by  de- 
claring all  such  laws  void." 

The  plaintiffs'  counsel  referred  to  the  cases  of  Kramer  «. 
Old,  119  N.  C,  1;  56  Am.  St  Rep.,  650;  34  L.  R.  A.,  389, 
and  American  Hardware  Co.  v.  Tower  Hardware  Co.,  6  So. 
Rep.,  43,  as  supporting  the  plaintiffs'  contention  that  the  lim- 
itation as  to  space  was  sufficiently  definite  to  be  enforced.  In 
the  first  mentioned  case,  the  defendants  agreed  not  to  continue 
the  milling  business  "in  or  in  the  vicinity  of  Elizabeth  City/' 
There,  the  defendants  did  not  make,  in  this  Court,  the  con- 
tention that  the  area  was  too  great,  and  therefore  unreason- 
able, or  that  it  was'  too  indefinita     The  contention  was  over 
the  limitation  as  to  time.     The  other  case,  however — ^the 
hardware  case —  is  toward  the  sustaining  of  the  plaintiffs' 
position.     The  contract  there  provided  that  the  defendants, 
upon  a  sale  of  their  business  to  the  plaintiffs,  would  sell  no 
more  "plow  blades'  and  plow  stocks,"  without  stating  any  par- 
ticular or  definite  territory.     The  Court  there  said:  "The 
territory  in  which  the  vendees  obtained  their  trade  was  well 
known  to  the  vendors,  and  therefore  the  contract  is  not  in 
in  general  restraint  of  trade  and  invalid.     A  contract  by 
which  a  partnership  engaged  in  the  business  of  selling  hard- 
ware, sold  out  their  stock  of  plow  blades  and  plow  stocks'  to  a 
rival,  and  agreed  not  to  handle  any  more  plow  blades  or  plow 
stocks,  was  construed  in  connection  with  the  attending  circum- 
stances showing  the  extent  of  country  over  which  the  rivalry 
in  the  business  extended,  is  not  an  unreasonable  restriction  of 
trade."     But  this'  Court  decided  exactly  the  reverse  in  the 
case  of  Hauser  v.  Harding,  126  N.  C,  295,  and  for  the  rea- 
sons given  there,  and  here,  we  will  abide  by  that  decision. 
Motion  allowed,  and 

Action  Dismissed. 


r 
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BBLDING  V.  ARCHER. 
(Filed  November  18,  1902.) 

1.  VENUE  — Change  — Trial  — The  Code,  Sec,  195;  Suo-sec.  £. 

The  removal  of  a  case  from  one  county  to  another  for  the  con- 
venience of  witnesses  is  discretionary  with  the  trial  judge. 

1  PARTIES — Judge — Discretion. 

The  making  of  certain  persons  parties  defenaant  on  motion  of 
the  plaintiff  is  discretionary  with  the  trial  Judge. 

I.  TRUSTS — Trustees — Contracts — Evidence— Merger, 

In  this  action  to  remove  trustees  for  a  breach  of  trust,  all  prior 
contracts  are  merged  in  the  <leed  of  trust  and  memorandum 
thereto  attached  and  evidence  relative  to  matters  embraced 
in  such  prior  contracts  is  incompetent 

4.  TRUSTS — Trustees— Sales. 

The  trust  deed  herein  set  out  authorizes  the  trustees  Jointly  to 
sell  a  part  of  the  lands  at  private  sale. 

5.  EVIDENCE — Trusts— Trustees. 

In  an  action  to  remove  trustees  for  a  breach  of  trust,  a  report 
by  one  of  the  trustees  is  not  competent  against  the  other 
trustee. 

1  TRUSTS — Trustees—Evidence. 

In  a  proceeding  against  trustees  for  a  breach  of  trust,  the 
reason  of  plaintiff  for  entering  into  the  deed  of  trust  is  im- 
material. 

7.  EVIDENCE — Trusts — Trustees — Breach  of  Trust. 

In  an  action  for  removal  of  trustees  for  breach  of  trust,  evi- 
dence of  the  impracticability  of  getting  out  timber,  alleged 
as  one  of  the  breaches,  is  admissible  to  show  good  faith  in 
the  trustees. 

t  EVIDENCE — Torts — Trustees — Breach  of  Trust. 

In  an  action  to  remove  trustees  for  breach  of  trust  for  failure 
to  sell  the  land  for  a  fair  price,  it  is  competent  to  show  by 
a  surveyor  a  decrease  of  acreage  on  account  of  lappages. 
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9.  EVIDENCE — Trusts — Trustees — Breach  of  Trust. 

In  an  action  to  remove  trustees,  letters  written  by  one  trustee 
as  to  the  trust  property  are  Incompetent  as  against  the 
other  trustee. 

10.  EVIBKNCK—Judgment — Trusts — Trustees — Breach  of  Trust, 

In  an  action  to  remove  trustees  for  a  breach  of  trust,  the  records 
in  prior  suits  are  admissible  to  show  that  matters  alleged 
by  the  plaintiff  to  be  unsettled  by  the  prior  contracts  had 
been  determined  and  settled,  and  were  the  matters  referred 
to  in  the  memorandum  attached  to  the  trust  deed,  although 
the  plaintiff  was  not  a  party  to  those  suits. 

11.  TRUSTS — Trustees— Deeds, 

Conveyances  by  a  trustee  and  his  wife  to  himself  and  a  co- 
trustee operates  as  a  valid  conveyance  to  the  ca-trustee. 

12.  EVIDENCE — Trusts — Trustees — Breach  of  Trust. 

In  an  action  to  remove  trustees  for  failure  to  seM  land  at  a  fair 
price,  evidence  of  the  value  of  similar  land  is  competent. 

13.  EVIDENCE — Opinion  Evidence — Trusts — Trustees, 

In  an  action  to  remove  trustees  for  failure  to  make  the  trust 
property  bring  its  full  value  by  selling  land  Instead  of  cut- 
tirg  the  timber,  it  is  admissible  to  show  by  an  ezperiencad 
lumberman  the  impracticability  of  removing  the  timber. 

14.  EVIDENCE— ParoZ— Paper  Writing. 

The  contents  of  a  paper  writing  collateral  to  the  issues  is  proY- 
ab!e  witho'jt  producing  the  paper. 

15.  EVIDENCE — Trusts — Trustees — Breach  of  Trust. 

In  an  action  to  remove  trustees  for  a  breach  oi  trust,  conversa- 
tions between  a  trustee  and  third  psrsons  are  competent  to 
show  an  effort  to  sell  the  land  and  to  show  good  faith. 

16.  ISSUES— /M(f(7e. 

Where  the  Issues  submitted  by  the  court  are  clear  and  cover  the 
case,  it  is  not  error  for  the  court  to  refuse  other  issues  ten- 
dered by  one  of  the  parties. 

17.  TRUSTS — Trustees — Breach  of  Trust — Removal — Questions   for 

Jury. 

In  an  action  to  remove  trustees  for  breach  of  the  trust.  It  is  a 
question  for  the  Jury  whether  the  trustees  acted  in  grocMl 
faith  and  exercised  a  sound  discretion  in  the  performance  of 
the  duties  imposed  upon  them  by  the  deed  of  trust. 


r 
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Action  by  D.  W.  Belding  against  K.  N.  Archer  and  others, 
heard  by  Judge  Oeo,  A.  Jones  and  a  jury^j  at  Fall  Term,  1901, 
of  the  Superior  Court  of  Olay  County. 

On  the  9th  of  November,  1893,  Milo  Belding  conveyed  to 
the  defendant  Archer,  for  the  consideration  of  $25,000,  cer- 
tain real  estate,  saw-mills,  booms'  and  personal  property  at 
and  near  Lenoir  City,  Tennessee,  and  also  certain  timber 
logs  in  Graham  County,  North  Carolina.     Archer,  under  the 
terms  of  the  conveyance,  was  to  conduct  the  business  of  cut- 
ting, sawing  and  selling  lumber,  and  to  do  so  to  advantage, 
it  was  necessary  that  the  mills  and  booms  be  repaired,  and  the 
tributary  streams  cleared  out  that  logs  might  be  floated  to 
the  mills.     Out  of  the  proceeds  of  the  sale  of  the  lumber, 
Archer  was  to  reimburse  himself  the  $26,000  advanced  by  * 
him,  and  all  advances  and  amounts  he  might  make  for  the 
repairing  of  the  mills  and  booms  and  clearing  the  stream  of 
obstructions',  apply  $5,000  per  annum  to  the  payment  of  his 
salary,  and  $6,000  for  his  proportion  of  the  profits ;  the  bal- 
ance of  the  profits  to  go  to  Belding,  and  the  whole  property 
to  be  afterwards  reconveyed  to  Belding. 

On  the  8th  day  of  January,  1895,  the  defendants  entered 
into  a  contract,    Krohn  and   McGarry,   styling  themselves 
trustees  of  the  first  part,  and  Archer  of  the  second  part,  in 
which  contract  the  one  between  Milo  Belding  and  defendant 
Archer,   of  Novemberp   1893,  was  referred  to  and  &^t  out 
fp^ijts^imis  verbis,  and  in  which  contract  of  1895  there  waai 
a  conveyance  to  said  Archer  of  all  the  rights  in  law  and 
equity  of  Milo  Belding  in  and  to  the  property  conveyed  in 
the  contract  of  November,    1893,   and  also  the  timber  on 
47,000  acres  of  land  in  Graham  County,   North  Carolina. 
The  conveyance  was  in  trust,  the  property  to  be  used  in  the 
saw-milling  business  with  entirely  new  features ;  the  business 
to  continue  to  1900,  and  then  the  entire  property  to  be  recon- 
veyed by  Archer  to  the  parties  of  the  first  part  upon  perform- 
ance of  certain  conditions  mentioned  in  the  contract 
Vol.  131—19 
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Afterwards,  Archer  alleged  breaches  of  the  contract  of 
1895,  brought  suit  in  Loudon  County,  Tennessee,  and  also 
in  Graham  County,  North  Carolina,  against  the  other  defend- 
ants, and  others,  and  recovered  a  judgment  in  each  Court  for 
more  than  $100,000.  Afterwards,  on  the  8th  December, 
1899,  the  defendants  entered  into  the  following  agreement: 

* 'Memorandum  of  agreement,  made  in  triplicate,  between 
Robert  N.  Archer,  of  Cincinnati,  Ohio,  party  of  the  fir&t  part, 
of  I.ouis  Krohn,  of  the  same  place,  and  Thomas  i\  ilcGarry, 
of  Grand  Rapids,  Michigan,  as  trustees,  parties  of  the  second 
part,  and  the  Union  Savings  Bank  and  Trust  Company,  of 
Cincinnati,  Ohio,  party  of  the  third  part — Witnesseth: 

"That  whereas,  the  parties  of  the  third  part,  together  vnth 
J.  W.  Cooper,  of  Murphy,  N.  C. ;  the  estate  of  C.  S.  Bragg, 
Henry  Six,  Nathan  Stix  and  I).  W.  Bekling,  of  Cincinnati, 
Oliio;  ]).  Al.Ilyinan,  of  Denver,  ('(rlorado;  Alvali  X.  Braiding, 
of  Rockville,  Connecticut,  and  Milo  M.  Belding,  of  New 
York  City,  New  York,  are  the  owners  and  interested  in  about 
sixty-five  thousand  acres  of  land  in  Graham,  Cherokee  and 
Clay  and  Swain  counties,  North  Carolina,  about  forty-five 
thousand  acres  in  the  county  of  Graham,  the  balance  in  the 
other  counties  above  named ;  and  whereas,  there  has  been  liti- 
gation pending  between  the  said  Archer  and  the  said  Louis 
Krohn,  and  others,  in  the  Chancery  Court  of  Loudon  County, 
Tennessee,  and  in  the  Superior  Court  of  Graham   County, 
North  Carolina,  and  the  said  Archer  claims  to  have  obtained 
judgment  in  his  said  case  in  Tennessee,  and  claims  to  have 
obtained  the  judgment  of  the  Court  in  his  favor  in  the  North 
Carolina  case ;  arid  claims  to  have  a  lien  on  the  timber  rights 
on  the  Graham  County  lands  mentioned,  as  security  to  him 
for  the  amount  due  to  him  in  said  cases,  the  validity  of 
which  is  disputed  by  said  second  parties : 

"Now,  thererfore,  in  order  to  settle  said  matters  and  all 
litigation,  it  is  hereby  mutually  agreed  as  follows : 
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'1.  That  the  amount  due  the  said  Robert  N.  Archer  is 
hereby  settled  and  agreed  upon  as  follows':  at  the  sum  of 
eighty-five  thousand  ($85,000)  dollars. 

"n.  That  the  sum  shall  be  paid  as  follows :   Fifteen  thou- 
sand  ($15,000)    dollars   in  four  months,   fifteen  thousand 
($15,000)  dollars  in  eight  months,  fifteen  thousand  ($15,- 
000)  dollars'  in  twelve  months,  twenty  thousand  ($20,000) 
dollars  in  sixteen  months  from  date,  and  twenty  thousand 
($20,000)  dollars  in  twenty  months  from  date,  with  six  (6) 
per  cent  interest  on  all  of  said  sums.     That  in  addition  there- 
to there  is  due  and  shall  be  paid  the  sum  of  one  thousand 
($1,000)  dollars',  still  due  on  what  is  known  as  the  Boom 
Company  note  at  the  Merchants  National  Bank  of  Cincin- 
nati, Ohio,  with  interest  thereon  to  the  date  of  payment ;  and 
all  costs  in  the  suits  between  said  Robert  N.  Archer  and 
parties  of  the  second  part,  and  others,  in  Loudon  County, 
Tennessee,  and  in  Graham  County,  North  Carolina ;  but  there 
shall  not  be  included  in  said  costs'  any  further  counsel  or 
witness  fees;  all  further  expenses  and  counsel  fees  for  ap- 
pealing and  arguing  the  case  of  Hebard  v.  Archer  et  al.  in  the 
United  States  Court  of  Appeals,  at  Cincinnati,  Ohio,  in- 
chiding  the  cost  of  transcript.  Clerk's*  fees,  and  the  cost  of 
printing  record  thereof;   also  the  just  and  reasonable  ex- 
penses, costs  and  charges  of  handling  said  property,  first  of 
managing  and  conducting  the  affairs  thereof,  under  this  agree- 
ment, and  the  deeds  accompanying  the  s'ame;  and  all  taxes 
which  are  now  or  may  be  legally  levied  and  assessed  thereon ; 
and  all  expenses,  costs,  charges  and  counsel  fees  in  the  prem- 
ises ;  and  a  reasonable  compens'ation  to  said  Robert  N.  Archer 
and  Thomas  F.  McGarry,  trustees,  and  their  successors,  for 
their  services  in  the  premises,  not  exceeding  one  hundred 
($100)  dollars  per  month  to  each,  but  the  s'aid  Archer  and 
McGarry  assume  no  personal  obligation  in  regard  to  the 
sums  mentioned  in  this  paragraph,  but  merely  consent  that 
they  may  he  ultimately  p^id  out  of  said  property. 


292  IN  THE  SUPREME  COURT.  [131 

Belding  V,  Abcheb. 

"III.  As  security  for  the  payment  of  thes^  various  sums, 
the  parties  of  the  second  part  undertake  to  obtain  conveyanoes 
from  the  owners  of  the  timber  in  Graham  County,  North 
Carolina,  fully  set  forth  and  described  in  the  contract  be- 
tween the  parties  of  the  first  and  second  part,  entered  into 
on  the  8th  day  of  January,  1895,  conveying  a  clear  and  un- 
incumbered title  thereto  to  the  said  Robert  N.  Archer,  of  Cin- 
cinnati, Ohio,  and  Thomas  F.  McGarry,  of  Grand  Rapids, 
Michigan,  as  and  hereinafter  called  "trustee,''  under  a  suit- 
able deed  of  trust  prepared  and  agreed  upon  and  executed 
by  the  parties  in  interest  contemporaneously  with  the  signing 
of  this  agreement ;  and  in  case  of  non-payment  to  said  Archer 
of  any  of  the  amounts  when  due,  and  for  sixty  days  thereaf- 
ter, the  s'aid  whole  amount  then  owing  said  Archer  shall  be- 
come due  and  payable  at  once,  and  said  'trustees,'  or  either 
of  them,  in  case  the  other  refuses  to  act,  at  the  option  of  said 
Robert  N.  Archer,  shall  proceed  to  sell  said  Graham  County 
lands,  and  other  lands  hereinafter  mentioned,  or  in  any  part 
thereof,  after  four  consecutive  weeks,  to  parties  in  interest, 
at  public  auction,  and  pay  the  proceeds  thereof  towards  the 
liquidation  of  amounts  unless  the  said  Archer  shall  exercise 
the  option  to  assert  his  original  rights,  as*  specified  in  the 
seventh  paragraph  hereof.     And  said  Archer  or  said  Mc- 
Gtirry,  or  both,  their  successors,    are  authorized  to  bid  on 
said  property,  or  any  part  thereof,  at  any  sale  of  said  prop- 
erty. 

"IV.  Simultaneously  with  the  execution  hereof,  as*  further 
security  for  the  payment  aforesaid,  the  said  parties  of  the 
second  part  undertake  to  be  deeded  from  all  the  owners  of  the 
Graham  County  lands  (except  J.  W.  Cooper  and  the  estate 
of  Caleb  S.  Bragg,  deceased,  deeds  conveying  the  clear  and 
unincumbered  title  thereof  in  fee,  but  in  trust  to  said  Robert 
N.  Archer  and  Thomas  F.  McGarry,  as  trustees,  as  well  as 
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deeds  conveying  the  clear  and  unincumbered  title  thereof  in 
fee^  but  in  trusty  to  about  twenty  thousand  acres  of  land  in 
the  counties  of  Swain,  Clay  and  Cherokee,  North  Carolina, 
owned  by  the  parties  mentioned  in  the  first  recited  clause  of 
this  agreement  (except  said  Cooper  and  said  estate  of  Caleb 
S.  Bragg,  deceased),  imder  and  upon  the  same  expressed 
trust  as  specified  in  the  deed  of  the  timber  in  Graham  County, 
North  Carolina,  aforesaid;  and  also,  as  soon  as  practicable 
thereafter,  to  obtain,  if  possible,  deeds  from  said  Cooper  and 
estate  of  Caleb  S.  Bragg,  deceased,  covering  their  interebt 
.in  the  property  aforesaid,  if  the  same  can  be  done  under  suit- 
able terms  and  arrangements:  Provided,  however,  that  the 
deeds  of  the  twenty  thousand  acres  in  Clay,  Swain  and  Chero- 
kee counties,  aforesaid,  and  the  deed  of  the  fee  of  the  lands 
in  Graham  County,  aforesaid,  shall  subject  said  property  by 
them  conveyed  to  the  payment  of  the  following  parties,  on 
or  before  five  years  from  the  date  hereof,  with  interest  at  the 
rate  of  six  (6)  per  cent  per  annum: 

'^Estate  of  J.  W.  Cooper,  Murphy,  North  Caro- 
lina   $10,536.42 

^'Estate  of  C.  S.  Bragg,  Cincinnati,  Ohio 7,500.00 

'"Henry  Stix,  Cincinnati,  Ohio 20,000. 00 

"Nathan  Stix,  Cincinnati,  Ohio 6,975.00 

*T).  K  Hyman,  Denver,  Colorado 3,500 .  00 

'T/)uis  Krohn,  Cincinnati,  Ohio 25,000.00 

"Ohas.  C.  and  Geo.  H.  Hojykins,  Lansing  and 

Detroit,  Michigan 15,000.00 

''That  with  the  exception  of  the  first  two  sums  of  thog» 
'a«t  above  mentioned,  to  be  paid  to  the  estate  of  J.  W.  Cooper 
and  the  estate  of  C.  S.  Bragg,  which  are  to  remain  liens  only 
^  their  undivided  interests,  respectively,  in  said  lands, 
«nd  are  to  be  paid  only  in  case  said  estate  of  Cooper  and  s'aid 
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estate  of  C.  S.  Bragg^  deceased,  make  the  conveyanoes  afore- 
said, all  other  amounts  shall  be  subordinated  to  the  said 
Archer  for  the  sum  to  be  paid  to  him,  and  of  said  expenses, 
taxes,  counsel  fees,  costs  and  Boom  Company  note ;  and  after 
the  said  Archer's  lien,  said  Henry  Stix  shall  have  priority 
over  the  balance  for  the  sum  of  ten  thousand  ($10,000)  dol- 
lars, and  interest  [on]  one-half  of  the  sum  due  him ;  other- 
wise said  sum  last  above  itemized,  including  the  remaining 
ten  thousand  ($10,000)  dollars,  and  interest,  to  Henry  Stix, 
shall  be  paid  ratably;  which  deeds  of  conveyance  and  the 
amount  due  thereon,  and  the  terms  upon  which  the  same  shall 
be  delivered,  shall  first  be  deposited  in  escrow  with  the  Union 
Savings  Bank  and  Trust  Company,  of  Cincinnati,   Ohio, 
hereinafter  designated  as  the  "depository,"  to  be  delivered 
by  it  to  said  trustee,  when  this  contract  is  signed  and  deliv- 
ered: Provided,  also,  that  the  said  trustees  shall,  prior  to 
final  payment,   have  the  right  to  sell  the  timber  separately 
on  the  said  twenty-thou&and-acre  tract,  to  be  cut  and  removed 
therefrom;  but  no  title  therein  shall  pass  to  or  vest  in  the 
purchaser  of  said  timber  until  the  sum  of  one  dollar  per 
thousand  feet  of  timber  shall  be  first  paid  in  or  deposited  with 
the  said  depository  for  and  on  account  of  the  indebtedness'  of 
the  estate  of  J.  W.  Cooper,  estate  of  C.  S.  Bragg,  deceased 
(provided  they  deed  to  said  trustees,  Henry  Stix,  ITathan 
Stix,   D.   M.   Hyman,   Louis  Krohn   and  Charles    C.    and 
George  H.  Hopkins,  to  whom  the  same  shall  be  disburgfed  by 
said  depository,  preferring  the  estate  of  J.  W.  Cooper  and 
the  estate  of  C.  S.  Bragg,  provided  they  deed  as  aforesaid), 
and  Henry  Stix,  under  the  terms,  priorities  and  conditions 
as  aforesaid ;  but  otherwis'e  in  proportion  to  their  several  and 
respective  indebtedness  aforesaid ;  the  balance  to  be  paid  to 
said  Robert  N.  Archer,  or  sufficient  thereof  to  satisfy  his 
claim  in  full. 

"V.  And  the  said  trustees,  Robert  N.  Archer  and  Thomas 
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F.  McGarry,  are  also  authorized  and  empowered,  at  any  time, 
to  sell  said  properly,  or  any  part  thereof,  at  private  sale,  at 
TOch  price,  in  such  manner  and  upon  such  terms  and  condi- 
tions as  they  deem  proper:  Provided,  however,  that  no  such 
Bale  shall  be  made  of  the  whole  of  said  property  unless  stiflB- 
cient  be  realized  to  satisfy  the  claims  of  the  several  parties 
herein  mentioned,  principal  and  interest,  hereinbefore  sched- 
uled and  set  forth. 

"VL  In  the  event  of  the  death  or  resignation  of  either  or 
both  prior  to  the  termination  of  said  trust,  said  Eobert  N. 
Archer's  place  shall  be  filled  by  the  joint  agreement  of  Frank 
K.  Rodman  and  C  B.  Mathews,  or  their  successors,  of  Cin- 
cmnati,  Ohio,  and  Thomas  F.  McGarry's  place  by  Krohn  and 
D.  W.  Belding,  or  their  .successors,  of  Cincinnati,  Ohio ;  and 
in  case  either  side  fails  to  act  for  ten  days  after  vacancy,  the 
others  shall  make  said  appointment. 

"VII.  In.  consideration  of  the  premises  aforesaid,  and  as 
further  security  for  the  several  amounts  aforesaid,  the  said 
Robert  N.  Archer  agrees  to  legally  execute  and  deposit  with 
said  depository  a  deed  for  the  said  timber  in  Graham  County, 
Xorth  Carolina,  and  his  interest  in  the  boom  and  mill  at 
Lenoir,  Tennessee,  all  his  interest  in  the  Tennessee  Improve- 
ment Company,  conveying  the  same  to  the  said  Robert  N. 
Archer  and  Thomas  F.  McGany,  for  the  purposes  of  the 
trust  herein  specified ;  and  an  absolute  and  complete  discharge 
and  satisfaction  of  the  judgments  obtained  by  him  in  Tennes- 
see and  ITorth  Carolina,  aforesaid;  and  a  release  of  all  per- 
sonal liability  for  the  payments  provided  in  this  agreement, 
to  be   delivered  by  s'aid  depository   to   Louis  Krohn   and 
Thomas  F.  McG^rry  upon  the  payments  of  the  moneys  men- 
tioned above  to  said  Robert  N.  Archer;  and  in  case  of  the 
non-payment  of  the  moneys  above  mentioned  to  said  Robert 
N'.  Archer,  in  manner  and  form  as  above  expressed,  the  said 
Robert  N.  Archer  shall,  for  the  space  of  ninety  days  after  any 
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default,  have  the  option  to  enforce  this  instrument  or  be  re^ 
mitted  to  his  original  rights  under  the  contract  of  January  8, 
1896,  and  the  suits  mentioned  [in]  the  third  paragraph 
hereof,  as  if  this  contract  had  never  been  made,  and  said  dis- 
charge and  satisfaction  and  said  deed  just  mentioned  shall  be 
null  and  void,  and  all  parties  shall  be  returned  to  their  origi- 
nal rights. 

"VIII.  It  is  further  mutually  understood  and  distinctly 
agreed  that,  after  tlie  payments  herein  provided  for  in  this 
contract,  with  interest  thereon,  shall  have  been  made,  the  bal- 
ance or  residue,  if  any,  shall  belong  to  and  shall  be  legally 
conveyed  and  transferred  and  assigned  to'Milo  M.  Belding, 
of  New  Yotk  City,  New  York ;  Alvah  N.  Belding,  of  Rock- 
ville,  Connecticut;  David  W.  Belding,  of  Cincinnati,  Ohio, 
and  Thomas'  F.  McGarry,  of  Grand  Rapids,  Michigan,  their 
heirs,  legal  representatives  and  assigns. 

"IX.  Said  Robert  N.  Archer  further  agrees  to  convey,  at 
the  same  time,  to  said  trustees,  for  the  purpose  of  the  trust, 
the  amount  of  money,  if  any,  now  in  the  hands,  in  the  cus- 
tody and  control  of  or  due  Master  and  Receiver  of  the  Supe- 
rior Court  of  Graham  County,  North  Carolina,  as  well  as  the 
Master  and  Receiver  of  the  Chancery  Court  of  Loudon  Coun- 
ty, Tennessee. 

"X.  It  is  distinctly  understood  and  expressly  agreed  that 
no  authoritv  is  vested  in  said  Robert  N.  Archer  and  Thomas 
F.  McGarry,  tnistees',  to  incur  any  liability  or  debt  against 
the  owners  of  the  said  property  personally,  in  the  use  of  the 
pro])orty  or  otherwise;  and  that  the  trust  imposed 
upon  the  said  Robert  N.  Archer  and  Thomas  F.  McGarry  in 
this  agreement  is  accepted  upon  the  express  condition  that 
said  trustees  shall  not  incur  any  ])ersonal  liability  or  responsi- 
bility whatever,  except  for  their  own  wilful  and  int-entional 
breaches  of  the  tmst  herein  expressed  and  contained. 

"XI.  It  is  further  agreed  that  all  moneys  received  by  said 
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trustees  in  the  matter  of  this  trust  shall  be  deposited  with 
said  depository,  and  that  as'  soon  as  the  sum  of  one  thousand 
dollars  is  on  hand,  applicable  to  the  payment  of  any  of  the 
respective  claims  to  be  paid  under  this  contract,  it  shall  be  so 
applied  by  the  depository,  upon  the  receipt  of  the  joint 
Toucher  or  vouchers  of  said  trustees. 

"XII.  It  is  further  mutually  agreed  that  upon  receiving 
payment  in  full  and  being  relieved  from  all  obligations  in 
premises,  the  said  Robert  N.  Archer's  trusteeship  herein 
shall  cease  and  terminate,  and  that  he  shall  thereupon  execute 
tlie  necessary  deeds  and  conveyances,  without  recourse  to  him, 
to  l^ally  vest  the  property  in  the  successors  or  the  owners, 
as  the  case  may  be. 

"XIII.  It  is  further  agreed,  that  after  the  payment  of  the 
said  Robert  N.  Archer  in  full,  all  the  lands  and  timber  here- 
inabove mentioned  shall,  as  security  for  the  payment  of  any 
of  the  same  due  the  ])arties  mentioned  in  paragraph  four  of 
this  contract,  in  the  order  therein  expressed,  and  said  lands 
shall  be  sold  or  disposed  of,  and  the  avails  in  the  depository 
paid  under  the  terms  and  provisions  of  this  agreement. 

"XIV.  The  trust  herein  created  is  hereby  fixed  and  termi- 
natOxS  five  vears  frfini  the  date  hereof,  but  shall  remain  as 
long  as  any  of  the  funds  herein  provided  for  remain  unpaid ; 
but  no  charges  shall  be  made  for  their  services  by  said  trustees 
after  said  five  years. 

"XV.  Said  Henr>"  Stix  and  Nathan  Stix  are  hereby,  by 
each  of  the  parties  hereto,  absolved,  released  and  discharged 
from  any  and  all  personal  liability  which  may  in  any  manner 
be  claimed  to  exist  against  them,  or  either  of  them,  by  reason 
of  any  of  the  amounts  claimed  or  named  herein  as  being  due, 
or  under  any  judgments  or  suits  or  proceedings  heretofore 
instituted,  to  which  either  of  the  parties'  hereto  are  parties, 
and  all  claims  which  may  or  might  be  asserted  against  them, 
or  either  of  them,  arising  out  of  said  suits  or  any  of  the  pro- 
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ceedings  hereinbefore  referred  to,  or  under  this  contract,  is, 
by  each  of  the  signers  hereof,  expressly  waived  and  released, 
and  all  such  claim  is,  in  consideration  of  the  premises  and  the 
sum  of  one  dollar  paid  by  said  Henry  Stix  and  Nathan  Stix, 
expressly  waived  and  hereby  discharged;  said  Robert  N. 
Archer,  however,  expressly  reserving  the  personal  liability, 
if  any,  of  all  others." 

On  December  9,  1899,  the  parties  in  interest  executed  the 
following  instrument: 

"This  indenture,  made  this  the  9th  day  of  December,  A.  D. 
1899,  between  Milo  M.  Belding  and  Emily  Belding  his  wife, 
of  New  York  City ;  Alvah  H.  Belding  and  Lizzie  Belding  his 
wife,  of  Rockville,  Connecticut ;  David  W.  Belding  and  Jea- 
nette  Belding  his  wife ;  Louis  Krohn,  widower ;  Henry  Stix 
and  Fannie  Stix  his  wife ;  Nathan  Stix  and  Ricka  Stix  his 
wife,  all  of  Cincinnati,  Ohio ;  D.  M.  Hyman  and  Bettie  Hy- 
man  his  wife,  of  Denver,  Colorado:  and  Thomas  F.  MoGarrv 
and  Nettie  B.  McGarry  his  wife,  of  Grand  Rapids,  Michiiran, 
parties  of  the  first  part,  and  Robert  B.  Archer,  of  Cincinnati, 
Ohio,  and  Thomas  F.  McGarry,  of  Grand  Rapids,  Michigan, 
trustees,  parties  of  the  second  part^ — ^Witnesseth : 

"That  the  said  parties'  of  the  first  part,  for  and  in  consider- 
ation of  one  hundred  ($100)  dollars,  to  them  in  hand  paid 
by  the  said  parties  of  the  second  part,  the  receipt  whereof  is 
hereby  confessed  and  acknowledged,  do,  by  these  presents, 
grant,  bargain,  sell,  remise,  release  and  forever  quit-claim 
unto  the  said  parties  of  the  second  part,  and  to  their  heirs, 
successors  and  assigns,  forever,  the  following  pieces,  parcels 
and  tracts  of  land,  situate  in  Graham  County,  North  Caro- 
lina, and  described  as  follows,  to-wit:  (Here  follows  descrip- 
tion of  the  lands).  Together  with  all  and  singular  the  here- 
ditaments and  appurtenances  thereunto  belonging  or  in  any- 
wise appertaining :  To  have  and  to  hold  the  s^me,  and  every 
part  thereof,  unto  the  said  parties  of  the  second  part,  their 
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heirs  and  assigns,  in  trust  for  the  use,  benefit  and  security  as- 
hereinafter  mentioned,  of  the  several  persons*,  their  respective 
executors,  administrators  and  assigns,  and  for  the  purpose  of 
carrying  out  a  contract  of  even  date  herewith  between  Robert 
2f.  Archer,  of  the  one  part,  and  Thomas  F.  McGarry  and 
Louis  Krohn,  trustees,  of  the  other  part,  with  the  preference, 
priority  and  distinctions  herein  mentioned;  nevertheless,  to 
take  immediate  possession  of  the  same,  manage,  control,  safe- 
guard, sell,  dispose  of,  cause  to  be  manufactured  and  sold,  the 
timber  of  said  lands,  in  whole  or  in  part,  or  in  such  maim(»r  as 
the  said  parties  of  the  second  part  shall  deem  best  to  convert 
said  timber  or  lumber  into  money,  in  the  speediest  and  most 
advantageous  way,  but  without  authority  to  incur  any  in- 
debtedness or  liability  binding  upon  grantors,  and  immedi- 
ately deposit  their  proceeds  in  the  Union  Savings  Bank  and 
Trust  Company,  of  Cincinnati,  Ohio.     With  and  out  of  the 
avails  of  such  money,  the  said  Savings  Bank  and  Trust  Com- 
pany, upon  vouchers  duly  approved  by  said  trustees,  shall — 
"1.  Pay  and  discharge  the  just  and  reasonable  expenses, 
costs  and  charges  of  handling  said  property,  and  in  man- 
aging and  conducting  the  affairs  of  the  same,  including  the 
expense  of  any  agent  or  agents  therein  employed ;  to  pay  all 
taxes  which  shall  be  levied  and  assessed  thereon,  and  all  ex- 
penses, costs,  charges;,  counsel  fees  in  the  premises,  and  a  rea- 
sonable compensation  to  the  parties  of  the  second  part,  or 
^eir  successors,  for  their  services  in  the  premisses,  not  exceed- 
ing the  sum  of  one  hundred  ($100)  dollars  per  month  each: 
Provided,  that  no  more  than  this  amount  shall  be  paid  from 
said  trust  for  services,  notwithstanding  a  similar  amount  i» 
provided  in  a  certain  deed  executed  by  David  W.  Belding 
and  wife  and  Henry  Stix  and  wife,  of  even  date  herewith. 

"2.  To  pay  or  deposit  with  the  Union  Savings  Bank  and 
Trnflt  Company,  of  Cincinnati,  Ohio,  the  amount  of  one  ($1) 
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dollar  per  thousand  feet,  for  all  the  timber  or  lumber  hold 
and  removed  from  the  lands  embraced  in  this  conveyance,  in 
the  counties  of  Cherokee,  Clay  and  Swain ;  it  being  the  inten- 
tion of  this  paragraph  of  this*  instrument  that  before  any  title 
shall  pass  to  or  vest  in  the  purchaser  of  said  timber  so  re- 
moved from  tracts  situated  in  the  counties  of  Clay,  Swain  and 
Cherokee,  the  sum  of  one  dollar  per  thousand  feet  shall  be 
first  paid  in  and  deposited  with  the  said  Union  Savings  Bank 
and  Trust  Company,  and  on  account  of  the  indebtedness  of 
J.  W.  Cooper,  estate  of  Caleb  S.  Bragg,  deceased,  Henry  Stix, 
Nathan  Stix,  D.  M.  Hyman,  Louis  Krohn  and  Charles  C.  and 
Gteorge  H.  Hopkins,  to  whom  the  same  shall  be  disbursed  by 
the  said  Union  Savings  Bank  and  Trust  Company,  as  pro- 
vided in  a  certain  contract  or  agreement  entered  into  as  of 
this  date  between  said  Robert  N.  Archer,  as  party  of  the  first 
part,  Louis  Krohn  and  Thomas  F.  McGarry,  as  trustees,  par- 
ties of  the  second  part,  and  the  Union  Savings  Bank  and 
Trust  Company,  of  Cincinnati,  Ohio,  as  party  of  the  third 
part. 

"3.  Pay  and  discharge  in  full  the  amount  due  to  the  said 
Robert  N.  Archer,  at  the  time  and  in  the  manner  menticmed 
in  said  agreement  last  above  mentioned. 

"4.  After  the  payment  of  said  expenses,  cost,  charges  and 
liabilities  as  aforesaid,  to  pay  and  discharge  in  full  the 
amounts  due  estate  of  J.  W.  Cooper,  estate  of  Caleb  S.  Bragg, 
deceased,  Henry  Stix,  Nathan  Stix,  D.  M.  Hyman,  Louis 
Krohn,  Charles  C.  and  George  H.  Hopkins,  at  the  time,  in 
the  manner  and  under  the  terms'  and  conditions  mentioned  in 
the  order  and  under  the  terms  specified ;  the  surplus  or  resi- 
due, if  any  there  be,  shall  be  paid  or  turned  over  to  Milo  M. 
Belding,  Alvah  N.  Belding,  David  W.  Belding  and  Thomas 
F.  McGarry,  their  heirs,  legal  representatives,  nominees  or 
assigns. 

"5.  And  the  g^aid  parties  of  the  second  part  covenant  and 
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agree,  that  upon  the  payments  being  made  as  in  the  first  four 
paragraphs  above  provided,  they  will  execute  and  deliver 
their  deed  or  deeds  to  the  said  Milo  M.  Belding,  Alvah  N. 
Belding,  David  W.  Belding  and  Thomas  F.  McGarry,  duly, 
folly  and  legally  conveying  to  them,  their  l^al  representa- 
tives and  assigns,  all  the  rest,  residue  and  remainder  of  said 
property,  and  every  part  and  parcel  thereof. 

"6.  It  is  further  understood  and  agreed,  however,  that  the 
parties  of  the  first  part  convey  no  other,  further  or  different 
rights  by  this  instrument  than  sufficient  to  place  the  title  of 
suid  lands  in  the  parties  of  the  second  part,  under  and  by 
virtue  of  this  conveyance. 

"8.  The  trust  herein  created  is  hereby  fixed,  and  termi- 
nates five  years  from  the  date  hereof;  but,  however,  said 
lands  and  timber  thereon  shall  be  and  remain  as  security  to 
Robert  N.  Archer  for  the  payments  to  be  made  to  him,  as  set 
out  in  said  contract  at  the  time  therein  specified,  and  shall  so 
remain  as  security  as  long  as  any  part  of  said  payments  re- 
main unpaid;  and  in  case  of  default  in  making  any  of  the 
payments,  as  mentioned  in  the  said  contracts,  said  lands  and 
Ae  timber  thereon  shall  be  sold  by  the  grantees  herein,  and 
the  proceeds  of  said  sales  shall  be  paid  on  account  of  the 
sums  so  due  said  Archer.  And  the  said  lien  hereby  created 
shall  be  paramoimt  to  every  other  lien  or  interest  in  said 
property." 

On  the  29th  dav  of  October,  1900,  the  defendants  Archer 
and  McGarry  entered  into  a  contract  with  Edward  J.  Leigh- 
ton  and  others'  for  a  sale  of  the  land  in  Graham  County,  the 
contract  being  in  the  following  words  and  figures : 

"This  memorandum  of  agreement,  entered  into  this  29th 
day  of  October,  1900,  between  Kobert  N.  Archer,  city  of 
Cincinnati,  Ohio,  and  Thomas  F.  McGarry,  of  Grand  Rapids, 
State  of  Michigan,  trustees,  parties  of  the  first  part,  and  Ed- 
ward I.  Leighton,  Frederick  W.  Bmch,  George  Reeves,  John 
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Matthews,  Benjamin  P.  Bole  and  William  R  Hopkins,  of  the 
city  of  Cleveland,  State  of  Ohio,  parties  of  the  stecond  part — 
Witnesseth : 

"That  the  said  parties  of  the  first  part  hereby  sell  to  the 
parties  of  the  second  part  certain  lands,  situated  in  the 
county  of  Graham  and  the  State  of  North  Carolina,  known  as 
the  Belding  lands,  and  which  are  more  particularly  described 
in  two  certain  deeds'  of  conveyance,  one  dated  on  the  9th  day 
of  December,  1889,  and  the  other  dated  on  the  22d  day  of 
March,  A.  D.  1900,  whereby  Milo  M.  Belding  and  Emily  E. 
Belding  his  wife,  of  New  York  City ;  Alvah  N.  Belding  and 
Lizzie  Belding,  his  wife,  of  Rockville,  Connecticut;  David 
W.  Belding  and  Jeanette  Belding  his  wife;  Louis  Krohn, 
widower :  Henry  Stix  and  Fannie  Stix  his  wife ;  Nathan  Stix 
and  Ricka  Stix  his  wife,  all  of  Cincinnati,  Ohio ;  D.  M.  Hy- 
man  and  Bettie  Hyman,  his  wife,  of  Denver,  Colorado,  and 
Thomas  E.  McGarry  and  Nettie  B.  McGarry  his  wife,  of 
Grand  Rapids,  Michigan,  conveyed  to  the  parties  of  the  first 
part,  as  trustees',  cortain  lands  in  said  Graham  County,  in 
said  deeds  described,  and  all  other  tracts  and  parcels  of  land 
situated  in  Graham,  Clay,  Swain  and  Cherokee  counties,  situ- 
ated in  the  State  of  North  Carolina,  in  which  the  grantors  in 
said  conveyance  were  interested,  jointly  or  in  common,  and 
that  said  lands'  in  Graham  County,  which  were  covered  by  this 
contract  and  sold  by  virtue  of  the  power  conferred  upon  the 
parties  of  the  first  part  by  the  deeds  mentioned  and  by  the 
contracts  known  as  the  trust  agreement,  entered  into  between 
Robert  N.  Archer,  individually,  and  Louis  Krohn,  of  Cincin- 
nati, Ohio,  and  Thomas  F.  McGarry,  of  Grand  Rapids,  Mich- 
igan, trustees,  and  the  Union  Savings  Bank  and  Trust  Com- 
pany, of  Cincinnnati,  Ohio,  dated  respectively  December  9, 
1899,  February  24,  1900,  and  March  15,  1900,  on  deposit 
with  the  said  Union  Savings  Bank  and  Trust  Company,  of 
Cincinnati;  and  the  said  sale  is  upon  the  following  terms 
and  conditions: 


N.C.]  AUGTJST  TERM,  1902.  303 


Belding  v.  Archer. 

"1.  That  the  said  parties'  of  the  second  part  agree  to  pay 
for  said  lands  the  sum  of  one  hundred  and  twenty-five  thou- 
sand ($125,000)  dollars,  in  the  manner  following,  to-wit: 
The  sum  of  fifteen  thousand  ($15,000)  dollars  cash,  upon  the 
individual  claim  of  the  said  Robert  N.  Archer,  and  the  bal- 
mce  of  said  claim,  amounting  to  seventy-five  thousand  ($75,- 
000)  dollars',  in  equal  payments  of  fifteen  thousand  ($15,- 
000)  dollars  each  every  twelve  months.  The  cash  payment 
above  mentioned  to  be  made  and  the  deferred  payments  to 
date  from  the  date  of  the  delivery  of  the  deed  of  the  said 
premises  to  the  said  parties  of  the  second  part,  upon  the  con- 
ditions hereinafter  named.  Said  deferred  payments  are  to 
bear  6  per  cent  interest,  payable  semi-annually,  and  to  be 
>ecured  by  a  first  lien  on  the  lands  in  Graham  County,  above 
named,  and  evidenced  by  notes  of  the  parties  of  the  second 
part. 

"Out  of  the  purchase-price  there  shall  be  allowed  the  par- 
ties of  the  second  part  the  sum  of  $10,536.42,  for  the  acquisi- 
tion of  the  interest  of  the  Cooper  estate  in  the  lands  in  all 
four  of  the  counties  of  Graham,  Cherokee,  Clay  and  Swain, 
in  ^JTorth  Carolina,  and  for  the  acquisition  of  the  interest  of 
the  Bragg  estate  in  the  lands  in  the  same  counties,  the  sum 
of  $7,500;  but  the  interest  obtained  from  these  two  estates 
in  counties  other  than  Graham  County  shall  be  for  the  benefit 
of  the  parties  of  the  first  part ;  but  for  the  purpose  of  accom- 
plishing the  acquisition  of  said  interests,  the  option  to  pur- 
chase the  respective  interests  of  the  Cooper  estate  and  the 
Brag^  estate  shall  be  as'signed  to  the  parties  of  the  second 
part.  If  the  acquisition  of  the  said  interests  requires  more 
than  the  two  sums  last  mentioned,  said  additional  sums  shall 
be  paid  by  the  parties'  of  the  second  part ;  but  they  shall  be 
recouped  out  of  the  Bragg  and  Cooper  interests  in  the  lands 
in  Cherokee  Clay  and  Swain  counties,  so  far  as  said  interests 
are  suflScient    and  there  is  no  personal  liability  on  the  parties 
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of  the  first  part,  or  deduction  from  the  purchas^price  first 
above  mentioned,  other  than  said  sum  amounting  to  $18,- 
036.42.  Six  thousand  ($6,000)  dollars  of  said  purchase- 
price  is  to  be  paid  to  John  G.  Creith,  as  his  compensation 
for  the  sale  of  said  Graham  Coimty  lands.  The  balance  of 
said  purchase-price,  to-wit,  the  sum  of  ten  thousand  nine  hun- 
dred and  sixty-three  dollars  and  fifty-eight  cents  ($10,963.- 
58)  is  to  be  paid  to  the  parties  of  the  first  part,  to  be  distrib- 
uted under  the  terms  of  their  trust. 

"This  sale  is  also  dependent  upon  the  following  further 
conditions :  That  there  shall  not  be  less  than  38,000  acres  of 
land  in  the  purchase,  and  not  less  than  140,000,000  feet  of 
timber,  outside  of  the  hemlock,  of  a  marketable  character,  and 
the  parties  of  the  second  part  are,  by  November  15,  1900,  or 
sooner,  to  verify  the  statement  as  to  the  amount  of  said  tim- 
ber, and  to  proceed  at  once  and  as  rapidly  as  possible  to  verify 
the  statement  as  to  the  title  and  acreage;  as  it  is  understood 
that  the  parties  of  the  second  part,  at  their  option,  need  not 
complete  the  said  purchase  unless  the  above-mentioned  acre- 
age of  38,000  acres'  at  least,  with  the  above-mentioned  amount 
of  timber,  can  be  conveyed  to  them  by  a  good  title,  unencum- 
bered except  with  the  purchase-price  mentioned  in  this  con- 
tract; and  in  case  said  parties  of  the  second  part  complete 
the  said  purchase  and  go  into  possession  of  the  said  property 
in  Graham  Coimty,  North  Carolina,  and  should  cut  more 
than  fifteen  million  feet  of  timber  per  annum,  the  deferred 
payments'  herein  mentioned  shall  be  anticipated  to  the  extent 
of  one  dollar  per  thousand  feet  of  timber  on  the  excess  over 
said  fifteen  million  feet,  to  be  paid  on  said  claims  of  Robert 
N.  Archer,  individually,  and  any  or  all  of  these  deferred  pay- 
ments may  be  paid  at  any  time  after  the  date  of  this  contract^ 
whether  said  payments  are  due  or  not.  The  said  parties  of 
the  second  par  are  to  place  in  the  custody  of  the  Franklin 
Bank,  of  Cincinnati,  Ohio,  a  check  for  $7,500,  to  be  applied 
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to  the  first  payment  to  Eobert  N.  Archer  when  the  deed  for 
the  said  property  is  delivered  in  accordance  with  the  terms 
of  this  contract.  Said  sum  to  be  forfeited  and  paid  to  the 
parties  of  the  first  part  in  case  the  parties  of  the  second  part 
should  fail,  upon  reasonable  notice,  after  compliance  with 
the  terms  of  this  contract  with  the  parties'  of  the  first  part, 
to  accept  the  said  deed  and  carry  out  the  terms  of  the  contract 
to  be  performed  by  said  parties  of  the  second  part,  it  being 
distinctly  agreed  that  this  sum  shall  be  liquidated  damages 
for  the  general  breach  of  the  contract  by  the  parties  of  the 
•econd  part" 

From  a  judgment  for  the  defendants,  the  plaintiffs  ap- 
pealed. 

Merrimon  &  Merrimon,  for  the  plaintiffs. 
T,  F.  Davidson,  T.  A,  Jones,  C.  B.  Mathews,  Dillard  & 
Bell,  and  R.  L,  Cooper,  for  the  defendants. 

Montgomery,  J.,  after  stating  the  facts.  The  cause  of 
action,  as  it  is  stated  in  the  original  complaint  and  in  the 
^hree  amendments,  is  based  upon  alleged  injury  to  the  plain- 
tiff's* interests  growing  out  of  the  alleged  failure  of  the  de- 
fendants to  discharge  their  duties  as  tnistoes,  under  the  trusts 
imposed  upon  them  in  the  several  instruments  of  writing  set 
out  in  the  complaint. 

It  is  alleged  that  the  contracts'  of  November  7,  1893,  Jan- 
uary 8, 1896,  December  9,  1899,  and  the  other  contracts  and 
conveyances  supplemental  to  the  one  of  December  9,  are  all 
to  be  construed  together,  and  tKat  they  disclose  a  trust  on  the 
part  of  the  defendants  Archer  and  McGarry  which  required 
them  to  take  immediate  possession  of  the  land  and  cut  and 
market  the  timber,  and,  with  the  proceeds,  pay,  first,  the  ex- 
penses and  costs  of  such  cutting  and  marketing  the  timber, 
and  then  apply  the  balance  to  the  creditors  named  in  the 
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deeds  of  1899,  and  that  that  not  having  been  done,  a  breach 
of  their  trust  has  occurred. 

Further  specific  breaches  of  the  trust  are  alleged  in  the 
amendments  to  the  complaint,  as*  follows:     First,  that  the 
defendants  Archer  and  McGarry  neglected  and  failed  to  proa- 
eeute  or  defend  certain  civil  actions  pending  in  the  counties 
of  Graham  and  Cherokee,  involving  the  title  to  portions  of  the 
land  in  question,  and  in  neglecting  and  failing  to  keep  off  tres- 
passers and  squatters  from  the  land,  and  preventing  them 
from  cutting  and  removing  timber  from  the  same.     Second, 
til  at  they  failed  and  neglected  to  pay  the  taxes'  upon  said  land 
to  the  county  of  Graham,  and  suffered  the  same  to  be  sold  for 
taxes.     Third,  that,  as  plaintiff  is  informed  and  believes, 
they  have  suffered  a  large  number  of  logs,  which  had  been 
cut  previous  to  the  9th  of  December,  1899,  and  left  upon 
said  land,  to  remain  there  unprotected  from  the  weather,  and 
that  the  same  have  decayed  and  are  greatly  damaged,  if  not 
entirely  Tvorthless,   to  the  great   damage  of  the  plaintiff. 
Fourth,  that  prior  to  the  commencement  of  this'  action,  as  the 
plaintiff  is  informed  and  believes,  they  professing  to  act  as 
trustees,  and  in  violation  of  the  trust  imposed  upon  them, 
oiitrred  into  a  contract  with  cert^ain  parties  in  said  contract 
named,  whereby  they  undertook  to  bind  themselves  to  sell  and 
convey  the  lands'  in  Graham  County,  and  that,  upon  informa- 
tion and  belief,  the  amount  to  be  realized  from  said  sale  is  not 
one-half  the  value  of  said  land,  and  said  contract  shews  that 
said  trustees  have,  in  their  said  negotiations,  calculated  nicely 
the  amount  that  would  be  required  to  pay  the  claims  of  the 
said  Archer,  and  provide  for  the  purchas^e  of  the  Cooper  and 
Bragg  interest,  and  pay  $6,000  to  one  Creitch,  and  tlie  bal- 
ance to  be  distributed  to  said  trustees  and  in  payment  of 
counsel  fees,  leaving  nothing  whatever  to  the  real  o^mers  of 
said  land." 

The  judgment  prayed  for  by  the  plaintiff  is  that  the  de- 
fendants reconvey  to  the  plaintiff  his  interest  in  the  property 
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mentioned  in  the  complaint,  that  they  be  removed  from  their 
trusteeship,  and  be  restrained  and  enjoined  from  any  further 
control  of  the  property,  and  for  such  other  and  further  relief 
as  the  plaintiff  may  be  entitled  to. 

The  defendants  answered,  and  the  plaintiff  made  replica- 
tion, and  his  Honor  submitted  the  following  issues : 

1.  Did  the  defendant  Robert  J^.  Archer  negligently  fail  to 
discharge  the  duties  imposed  upon  him  in  respect  to  the  trust 
property  by  the  memorandum  of  agreement  and  deed  of  trust, 
dated  as  of  December  9,  1899,  and  the  deed  and  agreements 
supplementary  thereto  ? 

2.  Did  defendant  Thomas  F.  McGarry  negligently  fail  to 
discharge  the  duties  imposed  upon  him  in  respect  to  the  trust 
property  by  the  memorandum  of  agreement  and  deed  of  trust, 
dated  as  of  December  9,  1899,  and  the  deed  and  agreements 
supplementary  thereto  ? 

3.  Was  the  price  at  which  the  &*aid  defendants  undertook 
to  sell  said  land  in  Graham  County  a  fair  price  for  the  same? 

The  record  in  this  case  contains  nearly  six  himdred  pages. 
A  considerable  portion  of  it  has  been  of  no  service  to  the 
Court,  bnt  has  served  rather  to  embaiTa&B  and  perplex  us. 
There  are  ninety-six  exceptions  brought  up  for  review,  one 
eonceming  venue,  one  concerning  a  motion  to  make  new  par- 
ries, fifty-six  on  matters  of  evidence,  one  concerning  the  issues 
tendered  by  the  plaintiff,  and  the  remainder  in  respect  to  his 
Honor's  charge,  and  his  failure  to  give  instructions'  asked  by 
the  plaintiff. 

A  motion  was  made  bv  the  defendants  to  remove  the  case 

« 

from  Cherokee  County  to  Graham  County,  for  the  conven- 
iencfi  of  the  witnesses,  and  it  was  announced  by  the  Court  that 
the  removal  would  be  made  to  Graham  County.  Upon  objec- 
tion being  made  by  the  plaintiff,  his  Honor  said  that,  in  order 
that  a  speedy  trial  might  take  place,  he  would  remove  it  to 
dither  Graham,  Macon  or  Clay,  and  stated  to  the  plaintiff  that 
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he  might  select  either  of  those  counties.  Whereupon  the 
plaintiflF's  counsel  said  he  would  "take"  Clay  County,  if  he 
was  eonipolled  to  clio<xse,  and  the  case  was  removed  to  that 
county.  Whatever  irregularity  there  may  have  been  in  the 
proceeding  was  cured  by  the  action  of  the  plaintiff  himself. 
His  Honor  had  the  power,  under  the  statute,  Code,  Sec.  196, 
subsection  2,  to  remove  the  case  to  Graham  for  the  conven- 
ience of  the*  witnes*ses.  The  plaintiff,  instead  of  submitting, 
chose  Clay  County  instead  of  Graham,  and  he  can  not  com- 
plain. 

The  plaintiff,  a  few  days  before  the  trail,  served  a  notice 
'on  the  defendants  that  he  would  move  to  make  Leighton  and 
others,  the  would-be-purchasers  of  the  land,  parties-defendant 
to  the  action,  and  before  entering  upon  the  trial  the  plaintiff 
moved  for  the  order,  and  the  same  was  refused.  The  mat- 
ter was  discretionary  with  the  Court.  The  plaintiff,  when  he 
issued  the  summons  and  drew  his  complaint  knew  the  relation 
of  those  persons,  whom  he  sought  to  make  parties,  to  the  sub- 
ject-matter of  the  suit  and  their  interest  in  the  controversy, 
as  well  as  he  did  when  he  made  the  motion.  If  the  motion 
had  been  made  by  the  defendants  themselves  to  become  par- 
ties', the  case  would  have  been  different. 

Exceptions  3  and  4  were  made  to  the  refusal  of  his  Honor 
to  admit  evidence  concerning  matters  which  were  embraced 
under  the  contract  of  1893  and  1895.  Together  with  these 
exceptions  we  may  consider  the  refusal  of  his  Honor  to  sub- 
mit tlie  third  issue  tendered  by  the  plaintiff,  which  was  in 
these  words*:  "Did  the  defendant  Robert  N.  Archer  negli-  ' 
crently  fail  and  refuse  to  perform  his  covenants,  obligations, 
stipulations  and  duties  under  the  contracts  of  1893  and  1895, 
as  the  same  were  consolidated  by  the  contract  of  the  8th  Janu- 
ary, 1895,  in  breach  of  trust  contained  in  last  named  s'aid 
contract?"  And  also  that  part  of  his  Honor's  charge,  ex- 
cepted to  by  plaintiff,  which,  in  substance,  was  that,  by  the 
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terms  of  the  judgment  of  Loudon  County,  Tennessee,  the 
judgment  of  the  Superior  Court  of  Graham  County,  North 
Carolina,  and  the  memorandum  and  agreement  and  deed  of 
trust,  of  date  December  9,  1899,  the  contract  of  November, 
1893,  and  the  one  of  January  8,  1895,  were  annulled  and 
mailed  into  the  said  memorandum  and  agreement  and  deed 
of  trust  dated  December  9,  1899,  and  that  they  £;hould  not 
consider  the  contracts  of  1893  and  1895  in  making  up  their 
verdict ;  and  that  the  duties  and  powers  and  responsibilities  of 
the  defendants  Archer  and  McGarry  are  set  forth  in  the  mem- 
orandum of  agreement  and  deed  of  trust  of  the  19th  of  De- 
cember, 1899,  and  the  supplemental  agreements  thereto,  and 
these  diiferent  instruments  should  be  construed  together  as 
one  instrument  in  determining  the  rights  of  the  parties  in 
this  action.     We  think  his  Honor  committed  no  error  either 
in  refusing  the  evidence,  in  refusing  to  give  the  instruction 
asked,  or  in  giving  the  instruction  which  he  did  give.     The 
record  in  the  Tennessee  and  North  Carolina  suits',  and  the 
agreement  and  trust  deed  of  December  9,  1899,  show  upon 
their  face  that  the  ends  and  objects  for  which  the  contracts 
of  1893  and  1895  were  executed  were  concluded,  that  they' 
had  ended  disastrously  to  all  the  parties  concerned,  and  with 
a  very  large  debt  due  to  the  defendant  Archer  under  the  terms 
of  those  contracts' ;  that  the  agreement  between  the  defendants 
of  December,  1899,  referred  to  the  litigation  concerning  the 
contracts  of  1893  and  1895,  and  the  parties,  to  put  an  end 
to  all  tho5»e  matters  and  litigations,  stated  and  fixed  the  debt 
due  to  thp  defendant  Archer  at  $85,000,  and,  as  far  as  could 
be  done,  a^rreed  upon  the  manner  and  method  of  payment  of 
that  debt  by  a  sale  of  the  property  mentioned  in  the  agree- 
ment ;  and  the  parties  in  interest,  the  plaintiff  and  the  others, 
in  December,  1899,  undertook  to  carry  out  the  agreement 
and  meraoraiidum.     That  part  of  the  property  embraced  in 
the  contracts  of  1893  and  1895  which  was'  conveyed  by  the 
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agreements  and  deeds  of  December,  1899,  is  dedicated  to  dif- 
ferent purposes  entirely  from  those  for  which  it  was  used 
under  the  contracts  of  1893  and  1895.  There  is'  not  a  Btipu- 
lation  in  the  contracts  of  1893  and  1896  like  any  one  in  the 
agreement  and  deed  of  1899  ;  in  fact,  there  is  nothing  left  in 
law  or  in  fact  of  the  contracts  of  1893  and  1895. 

It  was  contended,  however,  for  the  plaintiff  that  the  con- 
tract of  1895  was  still  in  force,  and  to  be  construed  with  the 
other  written  contracts  bearing  on  the  case,  because  of  the 
last  clause  of  article  seven  of  the  memorandum  and  agree- 
ment of  December,  1899,  reference  w  made  to  the  contract 
of  1895.     That  reference  is  in  these  words:  "And  in  case 
of  the  non-payment  of  the  moneys  above  mentioned  to  "Robert 
N.  Archer,  in  manner  and  form  as  above  expressed,  the  said 
Robert  N".  Archer  shall,  for  the  space  of  90  days  after  any 
default,  have  the  option  to  enforce  this  instrument  or  be 
remitt^  to  hi&'  original  rights  imder  the  contract  of  January 
8,  1895,  and  the  suits  mentioned  in  the  third  paragraph  here- 
of, as  if  this  contract  had  never  been  made,  and  said  deed  just 
mentioned  shall  be  null  and  void,  and  all  parties  shall  be 
returned  to  their  original  rights."     Now,   if  that  section 
seven  of  the  memorandum  and  agreement  of  December,  1899, 
had  been  the  only  power  given  in  that  instrument,  by  which 
Archer  and  his  co-defendant,  McGarry,  could  have  sold  the 
property  mentioned  in  the  agreement  for  the  payment  of 
Archer's  debt,  then  the  contract  of  1895,  together  with  the 
suits  referred  to,  would  have  been  in  force,  and  the  agree- 
ment and  deed  of  trust  of  December,  1899,  would  have  been 
void  and  of  no  effect.     But  there  is  another  clause  or  section 
in  the  agreement  and  memorandum  of  1895,  which  confers 
upon  Archer  and  McGarry,  trustees,  the  power  to  sell  the 
property  for  the  payment  of  Archer's  debts,  and  also  for  die 
payment  of  other  debts  mentioned  in  the  agreement ;  and  the 
power  is  in  these  words :  "And  the  said  trustees,  Eobert  N. 
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Archer  and  Thomas  F.  McGarry,  are  also  authorized  and 
empowered,  at  any  time,  to  sell  said  property,  or  any  ])art 
thereof,  at  private  sale,  at  such  price  and  in  such  manner, 
and  upon  s-iich  terms  and  conditions  as  they  d(Mim 
proper;  provided,  however,  that  no  such  sales  shall  be  made 
of  the  whole  of  said  property  unless  suflBicient  be  realized  to 
satisfy  the  claims  of  the  several  parties  herein  mentioned, 
principal  and  interest,  hereinbefore  gteheduled  and  set  forth." 
The  reasonable  oonstruct  ion  of  the  two  distinct  powtTs  iriven 
to  the  trustees  to  make  payment  of  the  debts  mentioned  in 
the  agreement,  is  this :  Under  section  five  of  the  agreement, 
the  power  was  conferred  upon  both  Archer  and  McGarry  to 
make  sale  of  the  property  privately ^  according  to  their  best 
judgment,  at  any  time  they  may  s^ee  fit  during  the  five  years 
of  the  life  of  the  agreement ;  in  section  seven  of  the  agree- 
ment an  additional  power  was  given  to  Archer  himself  and 
alone,  without  the  co-operation,  or  even  assent,  of  McGarry,* 
the  other  trustee,  to  sell  publicly,  at  auction,  and  after  adver- 
tisement of  the  sale,  the  entire  property,  provided  he  would 
do  80  within  90  days  after  any  default  in  the  several  amounts 
dne  to  him ;  and  further,  it  was*  intended  by  the  agreement 
and  memorandum  of  1899  that  if  Archer  preferred  not  to 
proceed  under  section  seven  and  sell  the  property  at  jniblic 
auction,  he  should  have  the  option,  the  privilege,  of  proceed- 
ing under  his  contract  of  1895,  and  the  suits  in  London 
CJounty,  Tennessee,  and  Graham  County,  North  Carolina. 

Under  section  seven  of  the  agreement  of  1899,  Archer  had 
no  right  to  make  sale  himself  for  the  purpose  of  payinir  bib' 
debt  with  the  proceeds  after  90  days  from  the  time  the  first 
default  occurred ;  and  he  alone  made  no  effort  to  sell  at  public 
sale.  He  therefore  had  the  option  to  proceed  under  his 
judgments  based  on  the  contract  of  1895,  but  he  did  not  do 
that-  He,  together  with  the  other  tnistee,  McGarry,  pro- 
ceeded to  make  the  sale  privately  under  article  five  of  the 
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agreement  and  memorandum.  The  power,  the  authority, 
for  Archer  and  McGarry,  when  acting  together,  to  make  sale 
of  the  property  privately,  under  siection  five  of  the  agree- 
ment and  memorandum  of  December,  1899,  is  not  denied  in 
the  plaintiff's  complaint,  nor  in  his  replication,  but  is  admit- 
ted. The  insufficiency  of  the  price  agreed  to  be  paid  for  the 
property,  going  to  show  a  breach  of  trust,  is  the  gravamen 
of  the  plaintiff's  complaint,  and  that  is  clearly  to  be  seen 
from  a  reading  of  the  ninth  of  the  plaintiff's  tendered  issued, 
viz. :  "Was  the  price  at  which  the  said  defendants  under- 
took to  sell  said  land  in  Graham  County  a  full  price  for  the 
same,  as  alleged  in  the  defendants'  answer?" 

The  defendants,  triistee&',  Archer  and  McGarry,  having 
the  power  to  sell  the  property  privately,  have  entered  into 
an  agreement  with  certain  persons  called  the  Cleveland  par- 
ties for  that  purpose.  Exception  is  made  by  the  plaintiff  to 
'the  terms  of  that  agreement,  the  contention  being  that  upon 
its  face  it  is  beyond  the  power  of  the  defendants  to  make. 
We  have  examined  it  carefully,  and  are  of  the  opinion  that 
the  defendants  have  not  exceeded  their  power  in  the  execu- 
tion of  it. 

The  fourth  exception  was  to  the  refusal  of  the  Judge  to 
allow  a  report  concerning  the  property,  made  by  McGarry 
alone  in  April,  1900,  to  be  used  as  evidence  against  Archer. 
Clearly  the  paper  was  inadmissible  against  Archer.  Archer 
could  not  be  deposed  from  his  trust  because  of  any  conduct 
on  the  part  of  McGarrv  not  known  or  approved  by  Aroher. 
His  Honor  was  correct  in  overruling  exceptions'  5  and  6,  in 
which  his  Honor  refused  to  allow  the  plaintiff  to  give  his 
reason  why  he  entered  into  the  deed  of  trust  of  December, 
1899.  However,  the  evidence  substantially  got  in,  because^ 
on  the  question  of  the  value  of  the  timber,  his  Honor  al- 
lowed the  plaintiff  to  testify  as  follows':  "It  was  reported  by 
McGarry  that  he  would  get  some  $260,000  for  the  standing 
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timber  on  the  49,000  acres  of  land,  or  thereabout,  that  was 
originally  transferred  to  Archer,  leaving  the  land  and  what- 
ever minerals  there  were  in  the  original  owners'  hands."  A 
witness,  Cobnm,  was  introduced  by  the  plaintiff,  who  gave 
testimony  tending  to  show  that  logs  could  be  cut  and  floated 
down  the  streams  in  Tennessee  to  certain  mills  in  that  State, 
operated  by  the  Crosby  Lumber  Company,  the  same  mills 
that  the  defendant  Archer  had  been  operating  under  the  con- 
tract of  1895.  That  witness  was  asked  by  the  defendant,  on 
OTossrexamination,  if  the  Crosby  Lumber  Company  did  riot 
fail  in  their  operations,  and  that  they  quit  insolvent.  The 
question  was  a  proper  one.  The  plaintiffs  were  seeking  to 
hold  the  defendants  responsible  for  not  getting  out  their 
1^  to  market  under  the  agreement  of  1899,  and  the  defend- 
ants had  a  right  to  show  that  those  pers<ms  who  had  em- 
barked in  that  enterprise  had  failed,  as  evidence  of  their 
good  faith;  that  was  the  seventh  exception.  The  answer 
which  was  in  response  constituted  the  eighth  exception.  The 
ninth  exception  was  directed  to  the  permitting  of  a  question 
^0  be  put  to  an  expert  witnes's,  Harrell,  as  to  how  he  spent 
his  time  while  he  was  prospecting  the  property.  We  see  no 
objection  to  the  question,  but  the- witness  made  no  answer. 

Excetions  10,  22,  2.3,  24,  25,  26,  27  and  28  refer  to  lap- 

pa^sres  of  other  surveys  of  land  upon  those  mentioned  in  the 

complaint  and  answer.     The  contention  of  the  defendants' 

on  this  question  was  that  the  acreage  of  the  land  mentioned 

in  the  pleadings  had  been,  to  a  considerable  extent,  reduced 

V  a  discovery  of  various  lappages  of  other  surveys  and  tracts 

^*{  land  over  those  mentioned  in  the  pleadings,  and  that  that 

fact  onirht  to  be  considered  by  the  Court  on  the  question  of 

the  value  of  the  land  contracted  to  be  sold  by  Archer  and 

McGarrv  to  the  Cleveland  people.     A  surveyor,  acquainted 

^*tb  the  land  and  who  had  done  surveying  in  reference  to 

these  lands  and  the  lappages,  was  introduced  for  the  purpose 


314  IN  THE  SUPREME  COURT.  [181 


Beldinu  V,  Archer. 

of  showing  these  lappages  and  the  extent  of  them.  So  far  as 
we  can  see,  the  witness*  testified  to  nothing  except  what  he 
had  practical  knowledge  of  and  definite  information  about, 
in  reference  to  the  lappages.  He  did  not  have  particular  sur- 
veys of  these  lappages,  hut  he  had  other  surveys  connected 
with  the  adjoining  tracts  that  gave  him  such  information  as 
that  he  would  reasonably  make  estimates'  of  the  lands  em- 
braced in  the  lappa^s,  and  that  he  did.  The  exceptions  are 
therefore  without  merit. 

'Exceptions  from  11  to  16,  inclusive,  relate  to  letters  and 
communications  made  by  McGarry  individually  to  the  owners 
of  the  property,  without  the  knowledge  of  Archer.  They 
were  not  admitted  as  evidence  against  Archer,  and  there 
was  no  eiTor  in  his  Honor's  ruling. 

Exceptions'  16,  17,  18,  19,  20,  20a  and  20b,  relate  to  the 
rec/>rds  of  the  suits  in  Graham  County,  North  Carolina,  and 
in  Tendon  County,  Tonne^vsee.  The  evidence*  was  ]>roperly 
received.  Tt  does  not  make  any  difference  %vhether  the  plain- 
tiff was  a  party  to  those  suits  or  not,  so  far  as  the  introduction 
of  the  records  was'  concerned  in  this  case,  for  the  memoran- 
dum and  agreement  entered  into  between  the  defendants  in 
December,  1899,  referred  -to  these  suits,  and  while  it  was 
said  that  the  judgments'  were  disputed  as  to  their  validity, 
yet  the  recital  in  that  memorandum  and  agreement  of  De- 
cember, 1 899,  after  referring  to  the  suits  and  judgments,  fur- 
ther recited,  "Now,  therefore,  in  order  to  settle  suid  matr 
ters  and  all  litigation,  it  is  hereby  mutually  agreed  as  follows: 
1.  That  the  amount  due  to  s'aid  Tlobert  "N".  Archer  is  her<^by 
settled  and  agreed  upon  as  follows,  at  the  sum  of  $86,000." 
The  plaintiff  in  his  deed  of  trust,  made  in  December,  1899, 
pursuant  to  the  memoranda  and  agreement  of  the  &»ime  date, 
recognized  the  terms  of  the  memorandum  and  agreement  and 
the  settlement  made  therein.  Tlie  records  of  the  Court  then 
were  admissible  to  show  that  the  matters  which  the  plaintiff 
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alleged  were  still  open  and  unsettled  by  the  contract  of  1895| 
had  been  determined  and  settled,  and  w^^re  the  matters  re- 
ferred to  in  the  memorandum  and  agreement  of  1899. 

The  defendants  offered  in  evidence  the  deed  from  Archer 
and  wife  to  Thomas  F.  McGarry  and  Eobert  N.  Archer,  as* 
trustees,  and  also  a  bill  of  sale  from  the  same  to  the  same. 
It  is  not  stated  in  the  record  what  property  was  conveyed  in 
these  instruments,  nor  for  what  purpose  they  were  made ;  and 
the  instruments  themselves  are  not  in  the  record.  But  if  they 
were  before  us,  we  can  not  see  why  the  property  xionveyed 
therein  did  not  vest  in  the  other  trustee,  McGarry,  even  if  the 
objection  on  the  grounds  stated,  to-wit,  that  Archer,  ss  an  in- 
dividual, could  not  convey  to  himself  as  trustee,  could  be 
maintained.  We  think  exception  29  can  not  be  sustained  for 
the  same  reason  given  in'  the  discussion  of  exceptions  10, 
22,  etc. 

Exception  30  is  about  a  harmless  matter.  A  question  was 
put  to  a  witness'  as  to  whether  he  had  heard  of  any  large  sales 
of  land  in  Graham  County.  He  answered  that  he  had  only 
known  of  them  through  hearsay.  Nothing  further  was  said, 
and  no  harm  was  done. 

Exceptions  31,  32,  33,  34,  37,  38,  39  and  40  relate  to  the 
value  of  lands  in  Graham  County,  as  evidence  of  the  value  of 
the  lands  described  in  the  pleadings  in  this  case.     The  de- 
fendants were  undertaking  to  prove  tho  value  of  the  land  in 
Graham  County,  which  they  had  contracted  to  sell  to  the 
Cleveland  people,  by  showing  the  value  of  other  mountain 
lands  in  Graham  County  similarly  situated  and  of  similar 
character.     We  think  the  evidence  was  competent.     In  War- 
^en  V.  Makely,  85  N.  C,  12,  it  was  undertaken  to  show  the 
value  of  a  certain  tract  of  land  by  proof  of  the  value  of  a 
certain  tract  of  land  by  proof  of  the  value  of  an  adjoining 
tract      There,  there  was  no  evidence  of  similarity  in  the 
diaractor  of  the  soil,  quality  of  the  land,  or  of  anything 
going  to  ahow  that  the  two  tracts  were  alike,  and  the  evidence 
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was*  not  allowed.  But,  in  discussing  that  case,  Smith,  C.  J., 
said:  "The  question  is  simple  and  absolute,  unaccompanied 
with  any  suggestion  that  the  two  tracts  possessed  the  same  or 
similar  qualities'  in  soil,  culture,  location  or  improvement,  or 
possessed  in  common  the  elements  that  enter  into  the  esti- 
mate of  their  respective  values.  *  *  *  As  presented  to 
us  in  the  record,  and  without  any  explanatory  circumstances, 
the  question  was  properly  excluded  as  irrelevant  and  mis- 
leading." Those  very  matters  are  presented  here  in  our  rec- 
ord, and  we  are  of  the  opinion  that  they  make  the  evidence 
competent. 

Exceptions  41,  54  and  55  relate  to  the  practicability  of 
removing,  manufacturing  and  selling  the  timber  from  the 
lands  of  the  defendants.  A  witness,  who  testified  that  he  was 
52  vears  old,  that  he  had  been  in  the  lumber  and  timber  busi- 
ness*  for  35  years,  that  he  had  worked  in  lumber  in  all  capac- 
ities, in  the  woods,  part  of  it  from  a  chore  boy  up  to  scaler, 
foreman  and  superintendent,  and  that  he  had  tried  to  keep 
posted  .in  every  location  where  there  was  timber  manufac- 
tured and  for  &*ale,  and  that  he  took  the  best  lumber  journals, 
etc.,  and  who  further  testified  that  he  took  charge  of  the 
property  with  a  view  to  make  a  sale  of  it  for  the  defendants, 
and  that  he  became  acquainted  with  the  timber  and  location, 
the  rivers  and  the  roads,  and  the  general  character  of  the 
country;  was  asked  whether  or  not,  from  his  knowledge  of 
that  country,  the  location  of  the  timber,  his  experience  as  a 
lumber  man  and  timber  man,  if  it  would  have  been  practi- 
cable for  these  trustees  to  have  undertaken  to  have  that  tim- 
ber manufactured  and  sell  it  profitably,  he  answered,  "No, 
I  do  not."  The  plaintiff's  exception,  upon  objection  to  the 
question  and  answer,  was'  that  it  was  not  competent  for  the 
witness  to  give  his  opinion  upon  the  question  presented,  and 
that  it  was  undertaking  to  give  the  witness  the  opportunity  to 
decide  what  is  the  province  and  duty  of  the  Court  and  jury 
to  pass  upon,   and  therefore  incompetent.     It   is  comnion 
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learning  that  opinion  evidence,  as  a  rule,  ought  not  to  be 
received.  But  there  are  exceptions  to  the  rule,  and  it  seems 
to  us  that  this  is  a  proper  instance  in  which  an  exception 
ought  to  be  allowed.  And  the  witness  may  not  be  treated  as 
an  expert,  but  as  an  ordinary  witness  who  is'  entitled  to  an 
opinion  based  upon  facts  within  his  own  knowledge,  the  cir- 
comstanced  from  which  that  opinion  is  deduced  being  such  as 
can  not  be  made  palpable  to  others.  There  are  so  many  con- 
tingencies and  diflSculties',  inherent  and  extraneous,  about  the 
timber  business,  especially  in  mountainous  sections  lacking 
facilities  for  transportation,  nearness  of  markets,  etc.,  that 
it  would  be  almost  impossible  for  the  ordinary  jury  to  arrive 
at  a  just  estimate  of  the  expense  attending  such  a  business, 
without  the  aid  of  the  judgment  and  opinion  of  those  persons 
who  have  experience  in  the  same. 

Exceptions  42  and  43  can  not  be  sustained.  The  paper- 
writing  introduced  as  evidence  was  collateral  to  the  issues, 
and  its  contents  provable  without  producing  the  paper.  Car- 
den  V.  McCormell,  116  K  C,  875. 

Exceptions  44,  46  and  46  relate  to  interviews  between 
Archer  and  C.  R.  Palmer  and  Ridder,  in  reference  to  a  sale 
of  the  land  and  an  option  to  purchase.  It  was  competent  to 
show  efforts  to  sell  the  property,  good  faith,  etc. 

Exception.  47  was  to  the  permitting  of  Archer  to  give  evi- 
dence of  a  conversation  between  himseK  and  a  chemist  on  an 
analysis  of  some  samples  of  mineral  earth  submitted  to  him 
for  examination.  The  Court  admitted  it  only  for  the  pur- 
pose of  showing  good  faith,  and  not  on  the  question  of  the 
value  of  the  land. 

The  forty-eighth  exception  relates  to  the  exception  of 
Archer  to  the  effect  that  the  plaintiff,  through  McGarry,  who 
represented  him,  wished  to  pay  the  first  instalment  of  the 
debt  due  to  Archer,  and  had  offered  to  raise  his  part  of  it. 
We  see  no  error  in  its  admission. 
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The  forty-ninth  exception  was  entered  to  the  permission  of 
his  Honor  for  Archer  to  state  how  the  debts  due  to  the  Cooper 
and  Bragg  estates,  mentioned  in  the  agreement  of  December 
9,  1899,  were  arrived  at  If  it  was  not  material,  it  was 
harmless. 

Exceptions  50  and  60  refer  to  the  ruling  of  the  Court  on 
the  matter  of  the  issues.  The  plaintiff  tendered,  in  the  first 
place,  nine  issues,  which  were  all  refused,  and,  later  on  dur- 
ing the  course  of  the  trial,  tendered  another  one  as  to  the 
damages  the  plaintiff  might  be  entitled  to  on  account  of  any 
breach  of  the  trust  It  is*  not  stated  what  became  of  the  last 
issue  tendered,  but  as  it  was  not  submitted  to  the  jury,  his 
Honor  must  have  declined  it  for  the  reason  that  no  evidence 
had  been  offered  to  show  damages.  We  have  seen  that  his 
Honor  committed  no  error  in  refusing  the  third  issue  ten- 
dered, and  he  committed  none  in  refusing  the  other  eight, 
for  they  simply  particularized  the  alleged  breaches  of  trust, 
and  the  ones  submitted  covered  the  case  and  were  clear. 

Having  treated  the  exceptions  to  the  evidence  and  those 
concerning  the  issues,  we  come  to  a  consideration  of  the  law 
of  the  case. 

The  defendants,  Archer  and  McGarry,  were  charged  with 
the  execution  of  the  most  responsible  trusts  concerning  very 
valuable  property.  That  property  was  to  be  utilized  by  them 
for  the  payment  of  a  very  large  indebtedness  in  the  way  of 
incumbrances  upon  the  same.  A^  we  have  already  said,  in 
the  discussion  of  one  of  the  matters  of  evidence,  the  defend- 
ants had  the  power,  under  the  agreement  and  deed  of  Decem- 
ber, 1890,  to  make  a  private  sale  of  the  property,  in  whole  or 
in  part,  and  at  any  time  they  saw  fit  In  the  memorandum 
and  agreement  of  December,  1899,  there  was  no  provision 
made  for,  nor  any  suggestion  of,  the  manufacture  and  sale  of 
the  timber  separate  from  the  land  itself.  But  the  deed  made 
by  the  plaintiff  and  others  to  the  defendants.  Archer  and 
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McGarry,  in  1899,  contains  this'  provision  (quoted  literatim 
et  piLnctucUim  from  the  pleadings  and  from  the  instructions 
given  by  the  Court  to  the  jury)  :  '^Nevertheless  to  take  im- 
mediate possession  of  the  same,  manage,  control,  safeguard, 
sell,  dispose  of,  caufee  to  be  manufactured  and  sold  the  timber 
off  said  lands  in  whole  or  in  part,  in  such  manner  as  the  said 
parties  of  the  second  part  shall  deem  best  to  eonvert  said  tim- 
ber or  lumber  into  money,  speedily  and  in  the  most  advan- 
tageous' way,  but  withoiit  authority  to  incur  any  indebtedness 
or  liability  upon  grantors."     In  addition  to  what  we  have 
already  said  on  the  power  of  Archer  and  McGarry  to  sell  the 
property,  it  may  not  be  amiss  to  add  that,  if  the  language 
just  quoted  was  all  that  was  used  in  the  agreement  and  mem- 
orandum and  deed  of  1899  on  the  subject  of  the  sale  of  the 
land  itself,  we  would  have  grave  doubts  about  the  power  of 
the  defendants  to  sell  the  land,  which  thcv  have  contracted  to 
sell  to  the  Cleveland  people.     But  the  deed  of  1899,  as  we 
have  seen,  refers  to  the  memorandum  and  agreement  of  the 
same  month  and  year,  and  the  makers  declare  it  their  purpose 
to  carrv'  out  the  memorandum  and   agreement,  that  latter 
agreement  giving,  as  we  have  seen,  full  power  to  sell  the  land 
itself.     And,  besides,  the  deed  itself,  in  the  last  clause,  reads, 
**and  in  case  of  default  in  making  any  of  the  payments,  as 
mentioned  in  the  said  contracts,  the  said  land  and  the  timber 
thereon  shall  be  sold  by  the  grantees  herein,  and  the  proceeds  * 
of  said  sale  shall  he  paid  on  account  of  the  sums  so  due  said 
Archer." 

In  the  discharge  of  their  duties'  as  trustees,  it  was  in  their 
sound  and  honest  discretion,  in  making  provision  for  the  pay- 
ment of  the  indebtedness,  to  take  choice  between  a  sale  of  the 
land  itself  for  that  purpose  and  the  undertaking  of  the  cut- 
ting and  manufacturing  of  the  timber  or  lumber,  separate 
from  the  land.  They  were  not  required  to  test  the  experi- 
n»ent  nf  the  latter  plan,  if  they  honestly  and  reasonably  be- 
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lieved  that  it  ought  not  to  have  been  tried.  If  thej  thought 
the  best  plan  to  relieve  the  indebtedness  was  by  a  sale  of  the 
land  itself,  they  had  the  power  to  sell  it,  and  it  was  their  duty 
to  do  so.  They  were  given  that  discretion  in  the  memoran- 
dum of  agreement  and  in  the  deed,  and  all  they  were  required 
to  do  was  to  exercise  it  conscientiously  and  with  reasonable 
care. 

But  the  plaintiff,  in  this  connection,  insists  that  it  is'  not 
in  the  power  of  the  defendants  to  make  the  sale  they  pro- 
posed to  make  to  the  Cleveland  people,  for  tjie  reason  that 
there  is  a  proviso  in  the  sale  to  the  effect  that  no  such  sale 
shall  be  made  of  the  whole  of  the  said  property,  unless  suffi- 
cient money  be  realized  to  satisfy  the  claims  of  the  several 
parties  therein  mentioned,  principal  and  interest — ^that  is, 
that  the  trustees  shall  not  have  the  power  to  sell  all  of  said 
property,  whether  they  sell  the  same  as  a  whole,  or  the  whole 
by  parcels,  unless  sufficient  money  could  be  realized  to  pay 
all  the  claims  secured  by  the  contract;  and  that  there  was 
evidence  offered  tending  to  show  that  the  balance  of  the  value 
of  the  land,  lying  in  Cherokee,  Clay  and  Swain  counties, 
added  to  the  amount  of  the  contract  price  of  the  Graham 
County  land,  would  not  equal  the  whole  of  the  indebtedness 
provided  for  in  the  deed  of  1899.  That  contention  can  not 
}\e  sound.  Of  a)urse,  if  all  the  land  had  hevn  contracted  to  1k.» 
sold  for  less  than  the  entire  debt,  the  plain  words  of  the  dee<l 
would  prevent  such  a  sale.'  But  the  object  in  view  was  the 
payment  of  the  indebtedness  by  a  sale  of  the  property,  and, 
under  the  contracts,  the  defendants,  Archer  and  McGarry, 
had  the  right  to  sell  any  part  of  the  property  at  such  price, 
in  such  manner  and  upon  such  terms  and  conditions  as  they 
deemed  proper.  If,  therefore,  they  sold  any  part  of  the 
property  less  than  the  whole,  in  good  faith  and  for  fair  value, 
the  true  intention  of  the  deed  would  be  carried  out.  The 
proviso  in  the  deed  doubtless  was  put  there  to  prevent  an  im- 
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pnyvident  sale  of  the  whole,  and  to  subject  the  conduct  of  the 
defendants  to  scrutiny,  and  to  compel  them,  if  they  sold  the 
property  in  parts  or  lots,  to  procure  a  fair  price  for  .such  lote. 
If  it  could  be  shown,  however,  that  the  contemplated  sale  of 
Ae  Graham  County  land  affected  injuriously  the  value  of  the 
land  lying  in  the  other  counties  because  of  the  separate  sale, 
then  the  trustees  would  not  be  allowed  to  consummate  the  sale, 
even  though  the  price  for  the  Graham  County  land  was  its 
full  value.     It  was  the  duty  of  the  defendants  to  use  their 
best  business   judgment  and  reasonable  skill  to  raise  the 
money  to  pay  the  indebtedness  out  of  the  property,  and  if 
they  failed  to  do  so  they  were  guilty  of  a  breach  of  trust ;  and 
they  were  to  guard  and  preserve  the  interest  of  each  benefici- 
ary under  the  trust  in  choosing  between  a  sale  of  the  property 
and  the  manufacture  of  lumber ;  and  also  in  making  any  sale 
of  the  property,  if  they  chose  that  way.     And  also,  if  it  was 
for  the  best  interest  of  all  parties  under  the  trust,  for  the  de- 
fendants to  have  manufactured  and  sold  the  lumber,  or  that 
they  could  have  found  out  tJiat  that  was  the  best  way  of 
raising  the  funds  to  pay  the  indebtedness,  and  failed  to  do 
so,  they  would  have  been  guilty  of  a  breach  of  trust.     The 
defendants  themselves  were  not  required  to  go  upon  the  prop- 
Mtv,    if  thev  used   a  sound   discretion  in   the  selection   of 
Creith,  their  agent,  who  did  take  possession  for  them. 

The  memorandum  and  agreements,  as  we  have  seen,  bear 
date  for  the  9th  of  December,  1899, but  there  was  evidence  that 
they  were  not  executed  or  delivered  until  February,  and 
Creith,  as  agent,  took  possession  in  the  early  days  of  March 
following. 

The  reasonableness  of  time  elapsing  between  the  execution 
irf  the  pay>ers  and  the  taking  possession  of  the  property  by 
the  defendants'  agent,  was  submitted  to  the  jury,  and  under 
proper  instructions. 

As  we  have  already  said,  in  discussing  the  evidence,  all 
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the  agreements  and  contracts'  concerning  the  plaintiff  and 
defendants,  made  prior  to  December,  1899,  were  merged  into 
the  latter,  and  they  were  not  for  the  consideration  of  the 
jury.  His  Honor  charged  fully  along  all  these  lines,  and 
as  we  have  decided  the  law  to  be  in  the  matter,  and  onr  dis- 
cussions have  Ix^on  based  on  the  Judge's  charge,  and  the  in- 
structions asked  by  the  plaintiff  and  refused  by  his  Honor. 
The  plaintiff's  fifth,  sixth,  seventh,  eighth  and  twelfth  pray- 
ers for  instructions  have  not  been  considered  in  what  we 
have  said,  and  we  will  now  take  them  up. 

The  fifth  concerned  the  evidence  in  relation  to  some  non- 
suits suffered  by  the  defendants  in  actions'  brought  by  others, 
concerning  the  trust  property.  Ou  that  instruction,  the  Court 
told  the  jury  that  the  trustees  were  bound  to  prosecute  the 
actions  if,  in  their  reasonable  judgment,  the  prosecution  of 
such  actions  was  to  the  interest  of  the  trust  estate,  and  if  they 
should  find  from  the  evidence  that  the  nonsuits  were  negli- 
gently had  after  December  8,  1899,  the  date  of  the  trust  deed, 
and  by  reason  of  the  nonsuits  injury  came  to  the  estate,  the 
defendants  would  be  guilty  of  a  breach  of  trust — ^n^ligence 
being  the  want  of  that  degree  of  care  that  an  ordinarily  pru- 
dent man  would  use  in  the  same  or  similar  circumstances. 

The  sixth  ])rayor  for  instructions  was  in  relation  to  depre- 
dations by  squatters  and  trespassers  on  the  property.  His 
Honor  told  the  jury,  in  reference  to  that  matter,  that  the 
defendants  should  have  used  due  diligence  and  care  in  keep- 
ing trespassers  off,  and  if  they  should  find  from  the  evidence 
that  the  defendants,  through  their  agent,  did  not,  after  De- 
cember 8,  1899,  use  such  care  and  diligence  as  an  ordinarily 
careful  business  man  would  have  used  in  his  own  business 
under  the  same  circumstances,  then  that  would  have  been  a 
breach  of  trust,  and  that  they  should  so  answer;  and  if  such 
precaution  was  taken  and  such  diligence  exerted,  then  they 
did  not  commit  a  breach  of  trust  in  failing  to  keep  oflF  the 
trespassers. 
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The  seventh  prayer  was  concerning  the  failure  of  the  de- 
fendants to  pay  taxes  on  the  land.  His  Honor  told  the  jury 
that  if  they  should  find  from  the  evidence  that  the  defendants 
failed  to  use  their  best  judgment  and  reasonable  skill,  a&*  it 
was  their  duty  to  do,  to  raise  money  out  of  the  trust  funds, 
and  by  reason  of  such  failure  the  trust  property,  or  any  part 
thereof,  was  sold  for  taxes,  then  they  should  find  that  the 
defendants'  had  committed  a  breach  of  trust,  and  they  should 
80  answer. 

The  eighth  prayer  for  instructions  was  directed  toward  the 
alleged  loos  of  a  quantity  of  felled  timber  and  logs  belonging 
to  the  trust  property,  and  which  were  alleged  to  have  been 
injured  and  lost  by  the  negligence  of  the  defendants.     In 
reference  to  that  matter,  his  Honor  said  that  if  the  jury 
should  find  from  the  evidence  that  if  the  defendants,  after 
December  9,  1899,  the  date  of  the  trust  deed,  suffered  the 
same  to  remain  there  unprotected,  and  allowed  them  to  decay 
and  become  worthless,  they  had  made  a  breach  of  trust  in  tliat 
respect,  and  the  jury  should  so  answer.     But  that  it  was  not 
incumbent  on  the  defendants  to  take  charge  of  the  logs,  if  the 
jury  should  find  that  they  were  worthless,  or  if  the  defend- 
ants, in  their  honest  and  best  judgment,  were  of  the  opinion 
that  the  logs  were  so  damaged  that  it  was  not  for  the  best  in- 
terest of  the  trust  for  them  to  take  charge  of  them.     We  see 
no  error  in  the  instructions  given,  and  such  parts  of  the  ones 
asked  by  the  plaintiff  that  were  proper  were  given,  and  those 
parts'  not  proper  were  rejected. 

The  instructions  of  his  Honor,  given  on  the  fifth,  sixth  and 
eighth  prayers  were  excepted  to  by  the  plaintiff  on  the  ground 
that  there  was  no  evidence  to  support  these  instructions.  We 
take  a  different  view  of  the  evidence. 

The  twelfth  special  prayer  for  instructions  has  been  con- 
sidered in  our  treatment  of  the  sixth  prayer.     The  jury  an- 
swered the  first  and  second  issues  "No,"  and  the  third  "Yes." 
We  see  no  error  in  the  trial,  and  the  judgment  is 
Affirmed. 
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JOYNER  V.  SUGG. 
(Filed  Noyember  25,  1902.) 

1.  HUSBAND  AND  WIFE— Deed*— Tnt«f«. 

Where  the  husband  buys  land  and  has  the  deed  made  to  his 
wife,  the  land  becomes  the  property  of  the  wife,  as  against 
the  heirs  of  the  husband. 

2.  HOMESTEAD — Exemption — De€d9— Husband  and  Wife. 

A  deed  of  land  in  trust,  by  the  husband,  in  which  the  wife  does 
not  Join,  reselling  the  homestead  therein  to  the  grantor, 
passes  the  entire  land,  except  |1,000  worth  thereof.  (By 
Douglas  and  Cook,  J.J.) 

3.  HOMESTEAD — Exemptions — Deeds — Husband  and  Wife, 

A  deed  of  land  in  trust,  by  a  husband,  in  which  the  wife  does 
not  join,  reserving  the  bomestead  of  the  grantor  therein, 
conveys  no  interest  in  the  land  therein  named.  (By  Fcib- 
CHES,  C.  J.) 

4.  HOMESTEAD — Exemptions — Deeds — Trusts — Husband  and  Wife. 

A  deed  in  trust,  by  the  husband,  in  which  the  wife  does  nol 
Join,  reserving  the  homestead  of  the  grantor  therein,  passes 
the  entire  land  therein  conveyed,  subject  only  to  the  de- 
terminable exemption  in  $1,000  worth  thereof  from  the  pay- 
ments of  the  debts  of  the  grantor  during  his  life.  (By 
Clark  and  Montgomery,  J.J.) 

Action  by  J.  H.  Joyner  and  others  against  Mary  A.  Sugg 
and  another,  heard  by  Judge  F.  D.  Winston  and  a  jury, 
at  April  Term,  1902,  of  the  Superior  Court  of  Pitt  County. 
From  a  judgment  for  the  defendants,  the  plaintiffs  appealed. 

SJcirmer  &  Whedbee,  for  the  plaintiffs. 

Jarvis  &  Blow,  and  Cormor  £  Son,  for  the  defendants. 

Douglas,  J.  Blaney  Joyner,  in  1893,  executed  a  deed  of 
trust  to  Allen  Warren  to  secure  creditors;,  in  which  was  in- 
cluded the  land  in  controversy,  which  was  conveyed  '^subject 


^K.  a]  AUGUST  TERM,  1902.  326 


JOYNBB  V.   SUGO. 


to  and^reBeiTing  however  his  (Blaney  Joyner's)  homestead 
rights  therein  as  secured  by  the  laws  of  !N'orth  CaroliBa." 
After  due  adyertis^ement,  according  to  the  terms  of  the  trust, 
the  land  was  sold  "subject  to  the  reserved  homestead  right  of 
Blaney  Joyner,"  and  was  bought  by  R.  L.  Davis,  with  whom 
Blaney  Joyner  had  arranged  that  it  should  be  bought  for  his 
benefit,  and  the  deed  thereof  was  made  by  Allen  Warren, 
trustee,  to  said  Davis,  "subject  to  the  homestead  right  of 
Blsney  Joyner,"  and  coupled  with  a  parol  trust  to  convey  the 
same  to  whomsoever  Blaney  Joyner  might  direct,  and,  by  di- 
rection of  Blaney  Joyner,  said  Davis  did  convey  the  land, 
"subject  to  said  Blaney  Joyner's  homestead  right,"  to  his 
wife,  J.  A.  E.  Joyner.  Blaney  Joyner  and  his'  wife  united 
in  a  mortgage  to  secure  said  Davis  the  purchase  money, 
which  was  subsequently  paid  ofF  entirely  by  Blaney  Joyner, 
his  wife  paying  no  part  thereof.  Blaney  Joyner  died  with- 
out issu^,  and  the  plaintiffs  are  his  heirs  at  law.  J.  A.  E. 
Joyner  died  subsequently,  in  1901,  having  devised  the  land 
^o  her  two  nieces,  the  defendants,  who  are  in  possession  of 
the  premises. 

The  plaintiffs  seek  by  this  action — 

1.  To  establish  that  J.  A.  E.  Joyner  took  the  land  upon 
the  parol  agreement  that  she  would  hold  the  naked  legal  title 
for  the  use  of  Blaney  Joyner  in  fee,  and  that  he  having  paid 
off  the  mortgage  for  the  purchase  money,  the  plaintiffs,  as 
hiB  heirs  at  law,  are  entitled  to  recover  the  premises. 

But  the  evidence  set  out  in  the  record  shows  no  agreement, 
nor  any  acknowledgment  of  a  parol  trust  by  J.  A.  E.  Joyner. 
Hie  parol  trust  by  R.  L.  Davis  in  favor  of  Blaney  Joyner 
was  performed  by  his  execution  of  the  conveyance  to  J.  A.  E. 
Joyner,  as  directed  by  Blaney  Joyner.  The  mere  payment 
of  the  purchase  money  by  the  latter  gave  the  plaintiffs  no 
ri^ts  as  his  heirs  at  law  as  against  his  wife,  to  whom  he  had 
t  right  to  give  the  property,  except  as  to  creditors,  and  the 
creditors  are  all  paid  off. 
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2.  The  plaintiffs  contend  that,  if  they  can  not  establish  tlie 
parol  trust,  the  original  deed  in  trust  to  Allen  Warren,  "sub- 
ject to  the  homestead  right  of  Blaney  Joyner,"  is  void  for 
uncertainty  in  both  the  quantity  and  quality  of  the  estate^ 
or  at  least  the  reservation  included  the  reversion  of  iihe 
homestead,  the  wife  not  having  joined  in  the  deed ;  and  that 
Blaney  Joyner  being  dead,  the  plaintiffs,  as  his  heirs,  can  re- 
cover the  land  once  covered  by  his  homestead,  or  which  would 
have  been  so  covered,  if  it  had  ever  been  actually  allotted. 

We  may  as  well  frankly  say  that  we  find  it  impossible  to 
fully  reconcile  all  the  decisions  of  this  CJourt  upon  the  sub- 
ject. We  will  not  try  to  do  so,  but  will  attempt  simply  to 
present  those  principles  necessury  for  the  determination  of 
this  case  in  the  view  we  take  of  it. 

This  is  the  first  time  that  this  question  has  come  directly 
before  this  Court  as  now  constituted.     We  do  not  regard  tibe 
case  of  Williams  v.  Scottj  122  N".  C,  545,  as  directly  a5ectr 
ing  the  case  at  bar.     In  that  case  the  homesteader  neither 
sold   nor   atteinpted   to  sell   the   so-called   reversion   of   the 
homestead.     It  was  sold  in  bankruptcy  proceedings,  and  re- 
ferring thereto,  this'  Court  says,  on  page  549 :  "The  decree 
of  the  District  Court  ordering  a  sale  of  the  reversionary  in- 
terest in  the  land,  not  having  been  appealed  from  by  the  bank- 
rupt, concluded  him  and  binds  the  defendants  who  claim 
under  him,  and  are  privies  in  blood  and  estata"     Again,  the 
Court  says,  in  the  sentence  immediately  preceding:  "It  (the 
decree)  was  not  open  to  collateral  attack,  and  the  decision  of 
the  District  Court  in  the  matter,  where  it  had  sole  jurisdic- 
tion, was,  and  is,  binding  on  our  Courts."     This  was  the  law 
of  that  case. 

Our  earlier  decisions  seem  based  upon  the  idea  that  the 
homestead  is  an  estate.  This'  is  apparent  from  the  very  sen- 
tence quoted  from  Jenhins  v.  Bobhitt,  77  N.  C,  385,  iipcm 
which  the  defendants  rely,  and  in  which  Judge  Pearson 
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peatedly  uses  the  terms  'Tiomestead  estate''  and  "estate  in 


reversion." 


Another  quotation  is'  as  follows :  "But  a  sale  by  the  owner 
of  a  homestead  of  his  estate  in  reversion  stands  as  at  common 
law,  and  the  owner  has  full  power  to  sell  it.''  With  the 
highest  respect  for  the  great  Chief  Justice,  who  evidently  re- 
garded the  homestead  as  a  particular  estate  carved  out  of  the 
fee,  we  are  unable  to  find  that  the  ^^omestead  estate"  had 
any  standing  at  common  law.  If  an  estate  at  all,  it  would 
aeem  to  be  a  life  estate  in  the  homesteader,  with  a  contingent 
remainder  for  an  uncertain  term  of  years  to  his  children,  and 
an  ultimate  remainder  or  reversion  back  to  himself  if  the 
land  remains  ung;old,  or  to  his  grantee  if  sold. 

One  thing  at  least  seems  clear :  A  homestead  is  either  an 
estate  or  it  is  not  an  estate.  If  it  is  not  an  estate  in  itself, 
but  is  merely  "a  quality  annexed  to  the  land  whereby  an 
estate  is  exempt  from  sale  under  execution  for  debt,"  as  was 
aaid  in  Littlejohn's  case,  then  there  must  be  some  estate  to 
rapport  the  exemption.  A  naked  right  of  exemption  is  worth- 
less, unless  the  debtor  has  &"ome  property  that  he  can  retain 
under  the  exemption,  and  he  can  not  retain  that  which  he 
does  not  possess.  This  exemption  gives  him  nothing,  but 
simply  keep6*  that  which  he  already  has  from  being  taken 
away  from  him. 

The  idea  that  the  homestead  exemption  was  an  estate  has 
been  loni?  since  abanrloned.  The  theory  now  of  universal 
acoeptance  was  first  clearly  enunciated  by  Bynum,  J.,  speak- 
ing for  the  Court,  in  Bamk  v.  Oreen,  78  IS.  C,  247,  where  he 
says,  beginning  on  page  252:  "There  is  s'ome  misconception 
as  to  the  nature  of  the  homestead  law.  The  homestead  is  not 
the  creation  of  any  new  estate,  vesting  in  the  owner  new 
rights  of  property.  His  dominion  and  power  of  disposition 
over  it  are  precisely  the  same  after  as  before  the  assignment 
of  homestead.     The  law  is  aimed  at  the  creditor  only,  and  it 
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is  upon  him  that  all  the  restrictions  are  imposed;  and  the 
extent  of  these  restrictions  is  the  measure  of  the  privilegBi 
secured  to  the  debtor ;  and  these  restrictions  imposed  on  the 
creditor  are  that,  in  seeing  satisfaction  of  his  debt,  he  shall 
leave  to  the  debtor  untouched  $600  of  his  perscmal,  and 
$1^000  of  his  real  estate.  *  *  *  The  homestead  hu 
been  called  a  determinable  fee,  but  as  we  have  a&ea  that  no 
new  estate  has  been  conferred  upon  the  owner^  and  no  limita- 
tion upon  his  old  estate  imposed,  it  is  obvious  that  it  would 
be  more  correct  to  say  that  there  is  conferred  upon  him  a  de^ 
terminable  exemption  from  the  payment  of  his  debts  in  re- 
spect to  the  particular  property  allotted  to  him." 

It  is*  needless  to  cite  the  numerous  cases  in  approval.  A 
brief  quotation  from  one  or  two  will  be  sufficient : 

In  Simpson  v.  Wallace,  83  N.  C,  477,  the  Court  says: 
"The  assignment  of  a  homestead  creates  no  new  estate  in  the 
exempted  land ;  it  simply  ascertains  and  sets'  apart  a  portion 
of  what  the  debtor  owns,  of  limited  value,  and  relieves  it  of 
liability  for  his  debts  during  a  specified  period,  leaving  in 
him  the  estate  already  possessed  unimpaired." 

In  Markka m  r.  Ilicks,  90  N.  C,  204,  this  Court  says: 
"The  argument  in  support  of  this  contention  (that  the  Sheriff 
could  sell  the  land  subject  to  the  homestead  exempticoi)  pro- 
ceeds' upon  the  misconception  that  there  is  a  divided  estate  in 
the  debtor,  produced  by  the  separation  and  setting  apart  of 
the  exempt  from  the  remaining  land,  one  enduring  for  his 
own  life  and  prolonged  for  the  benefit  of  his  wife  and  minor 
children,  the  other,  the  residue  of  his  previous  estate*" 

The  Court  then  held,  citing  with  approval  Bank  v,  Oreen, 
supra,  that  the  estate  can  not  be  so  divided,  and  that  the 
SheriflF  can  not  sell  the  reversion,  even  in  the  abetenoe  of  statn- 
tory  prohibition.  Therefore  it  is  not  an  estate.  We  can  not 
have  a  shadow  without  something  to  cast  the  shadow ;  neither 
e^n  we  have  a  quality  of  exemption  without  something  to  be 
exempted. 
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Some  confusion  may  have  arisen  from  the  indiseriminate 
086  of  the  word  ^Tiomestead,"  as  applying  either  to  the  right 
of  exemption  or  the  land  exempted.  As  used  in  the  Gonstitu- 
tioBy  it  is  evident  that  the  homestead  is  the  land  itself.  The 
homestead  right  is  the  right  to  hold  and  use  the  land  free  from 
axeeution  for  debt.  In  other  words,  the  homestead  is*  the 
land  itself ;  the  homestead  right  is  the  right  of  the  owner  to 
hold  the  land  exempt  from  execution ;  while  the  homestead 
exemption  is  a  quality  attached  to  the  land  by  virtue  of  said 
right.  The  homestead  right  may  exist  as  a  pure  abstraction ; 
Hut  there  can  be  neither  homestead  nor  exemption  without  the 
land.  While  the  exemption  follows  from  the  homeetead 
right,  it  seems  that  when  once  attached  it  follows  the  land 
into  the  hands  of  the  purchaser,  while  the  homestead  right 
remains  in  the  vendor.  This  is  no  longer  an  open  question. 
So,  whatever  doubts  some  of  us  might  have  as'  to  its  logical 
correctness,  must  yield  to  what  has  become  a  rule  of  property. 
Stare  deci^isi.     Tn  any  event,  it  is  not  involved  in  this  case. 

For  the  homestead  right  to  be  of  any  benefit  to  a  man,  it 
iff  evident  he  must  own  some  estate  in  land  to  which  it  can 
apply.     This  is  clearly  the  meaning  of  the  Constitution.     In 
Article  X,  section  2,  it  says:  "Every  homestead,  and  the 
dwellings  and  buildings  used  therewith,   not  exceeding  in 
value  one  thousand  dollars,  to  be  selected  by  the  ovmer  there- 
of, CfT  in  lien  thereof,    *     *     *      any  lot  in  a  city,    *     *     ♦ 
OH^ed  and  occupied  by  any  resident  of  this  State,     *     ♦     * 
shall  be  exempt  from  sale  under  execution."     *     »     *     ^^(j 
again,  in  section  3,  it  says :  "The  homestead,  after  the  death 
of  the  ov^ner  thereof,  shall  be  exempt,"  etc.     And  in  section 
5  it  savs:  "If  the  owner  of  a  homestead  die,"  etc.  (the  italics 
are  oiirs).     Section  8  provides'  how  the  owner  of  a  homestead 
may  sell  it.     Throughout  this  entire  Article  appears  an  insep- 
arable connection  between  ownership  and  exemption. 

The    assignment  of  the  homestead  adds  nothing  to  the 
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owner's  title.  It  merely  locates  that  part  of  the  land  which 
is'  exempt,  and  which  he  continues  to  hold  under  his  former 
title.  We  do  not  see  how  he  can  sell  his  land  and  retain  a 
mere  quality  annexed  to  the  land.  We  do  not  say  that  he 
can  not,  by  a  proper  deed,  convey  his  land  -with  a  reservation 
to  himself  of  a  life  estate.  This  would  be  in  effect  the  con- 
veyance of  the  remainder  after  the  life  estate.  Perhaps  he 
could  further  extend  his  reservation  for  the  life  of  hie  wife 
and  the  minority  of  his  children,  but  none  of  these  questions 
is  involved  in  this  case. 

The  deed  of  trust  to  secure  creditors  under  a  consideration 
oxpressly  states  that  the  land  in  controversy  is  conveyed  "sub- 
ject to  and  reserving,  however,  his  (Blaney  Joyner's)  home- 
stead rights  therein,  as  secured  by  the  laws  of  North  Caro- 
lina,"    He  does  not  pretend  to  convey  the  so-called  reversion 
of  his  homestead.     On  the  contrary,  he  exprefisly  reserves  all 
that  the  law  would  allot  to  him  as  a  homestead  if  he  had  made 
no  deed.     The  object  of  an  assignment  for  the  benefit  of 
creditors  is  not  to  give  the  creditors  the  right  to  resort  to  the 
land  for  the  payment  of  their  debts,  as  that  right  they  al- 
ready have  or  can  obtain  by  means  of  a  judgment.     Its*  ob- 
ject is  to  prevent  the  lien  of  subsequent  judgments,  and  to 
regulate  the  distribution  of  his  assets,  either  by  preferring 
such  creditors  as  he  wishes,  or  preventing  any  preference: 
Assignments  are  usually  made  in  an  emergency,  when  there 
is  no  time  to  lay  off  the  homestead.     All  that  the  debtor  can 
do  is  to  reserve  the  homestead  right  allowed  by  law.     What  is 
that  right?     This'  Court  has  said  in  Bank  v.  Oreen,  supra, 
that  it  is  a  "restriction  imposed  on  the  creditor;     ♦     •     ♦ 
that  in  seeking  satisfaction  for  his  debt  he  E^hall  leave  to  the 
debtor  untouched  five  hundred  dollars  of  his  personal  and 
one  thousand  dollars  of  his  real  estate.*'     This  Court  hafl 
s'aid  in  Simpson  v,  Wallace,  supra,  that  it  ^leaves  in  him  the 
estate  already  possessed  unimpaired**     It  is  held  that  tha 


N.  C]  AUGUST  TERM,  1902.  381 


JOTNEB  V,   SXTGO. 


reversion  of  the  homestead  can  not  be  sold  under  execution, 
because  there  is  no  reversion.  Marcom  v.  HickSj  supra.  In 
fact,  no  part  of  the  land  can  be  sold  under  execution  until 
the  homestead  is  laid  off.  Upon  such  allotment,  the  home- 
stead— the  land  itself — is  still  held  by  the  owner  under  his 
former  title,  and  can  not  be  touched,  that  is'  interfered  with, 
in  any  manner.  The  sale  of  the  fee  in  reversion  would  of 
course  interfere  with  it,  and  would  seriously  impair  the  home- 
steader's former  estate.  If  he  owns  the  land  in  fee,  he  is 
entitled  to  any  rise  in  value  subject  to  the  liens.  A  thou- 
sand dollars  worth  of  land  near  one  of  our  growing  towns  may 
in  a  few  years  become  so  valuable  as  to  pay  off  all  incum- 
brances and  leave  a  handsome  surplus.  But  if  the  reversion 
bag  been  sold,  he  has  no  incentive  to  improve  the  property,  or 
render  it  more  salable,  as  the  result  of  his  labor  and  thrift 
would  go  to  the  speculator  who,  perhaps,  has  bought  the  fee 
for  a  nominal  price.  Therefore,  not  only  the  letter  of  the 
Constitution,  and  the  decisions  of  this  Court,  but  public 
policy,  favor  the  retention  of  the  title  in  the  man  who  alone 
can  develop  the  property. 

When  Blaney  Joyner,  in  executing  his  deed  in  trust,  re- 
served his  homestead  rights,  he  reserved  one  thousand  dollars 
Worth  of  the  land.  Assuming  the  land  to  he  worth  $4,000, 
in  lesral  effect  he  oonveved  to  the  tnistee  only  three- 
fourths  of  the  land,  reserving  to  himself  a  fourth  undivided 
intereet,  to  which  he  retained  the  legal  title.  To  that  ex- 
tent he  was  a  tenant  in  common  with  the  trustee.  This*  unity 
<rf  possession  could  have  been  severed  by  the  assignment  of 
the  homestead,  which  would  have  been  equivalent  to  partition. 
This  the  trustee  does  not  s'eem  to  have  done,  as  he  sold  the 
land  in  its  entirety ;  but  he  could  not  convey  any  greater  title 
(ban  he  held.  Therefore,  the  undivided  fourth  interest  re- 
mained in  Blaney  Joyner,  as  it  would  have  done  in  the  case 
<xf  any  other  tenant  in  common. 


i 
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Under  the  facts  as  developed  in  this  case,  we  are  of  opinKm 
that  the  plaintiffs,  as  heirs  at  law  of  Blaney  Joyner,  are  the 
owners  of  an  interest  in  the  land  in  controversy  of  the  value 
of  one  thousand  dollars,  to  be  estimated  as  of  the  time  of  the 
execution  of  the  deed  of  trust  by  Blaney  Joyner  to  AUea 
Warren. 

We  are  further  of  opinion  that  the  remainder  of  said 
land  passed  by  said  deed  from  said  Joyner  to  said  Warren, 
and  from  him  to  Mrs.  Joyner,  by  whom  it  was  devised  to  the 
defendants. 

Error. 

FuRCHEs.  C.  J.,  concurring.  On  the  6th  day  of  Septem- 
ber, 1893,  Blaney  Joyner  made  and  executed  a  deed  of  trust 
to  one  Allen  Warren,  upon  the  land  in  controversy,  containr 
ing  about  460  acres,  and  worth,  according  to  the  evidence, 
somewhere  about  $4,000.  Blaney,  at  the  time  of  making  the 
trust,  was  a  married  man,  Jackey  Ann  Eliza  Joyner  being 
his  wife,  who  did  not  join  in  the  making  of  said  deed  of  trust, 
and  never  signed  nor  acknowledged  the  execution  thereof. 
This  land  was  afterwards  sold  under  the  deed  of  trust  bv  the 
trustee  therein  named,  and  was  bought  by  one  Davis,  in  trust 
for  Blaney,  who,  at  the  instance  of  Blaney,  conveyed  the  same 
to  J.  A.  E.  Joyner,  and  she  and  her  husband  Blaney  joined  in 
a  mortgage  to  said  Davis  to  secure  the  purchase  money.  Bla- 
ney did  not  live  long  after  this  transaction,  and  since  then 
the  said  J.  A.  E,  Joyner  has  died,  leaving  a  last  will  and 
testament  devising  said  land  to  the  defendants',  who  are  her 
nieces — ^neither  she  nor  said  Blaney  leaving  children  or  lineal 
descendants  surviving  them. 

The  debt  secured  by  the  mortgage  of  Blaney  and  wife  to 
Davis  has  been  paid,  mostly  before  the  death  of  Blaney,  and 
the  residue  before  the  death  of  Jackey  Ann  Eliza. 

The  deed  in  trust  to  Warren  was  in  form  a  deed  in  fee  sim- 
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plOy  with  this  provision :  ^'Subject  to  the  homestead  exemp* 
tioB  of  Blaney  Joyner." 

The  plaintifiFs  are  the  heirs  at  law  of  Blaney  Joyner,  and 
daim  that  as  said  land  belonged  before  the  deed  to  Warren, 
belongs  to  Blaney,  and  a6*  said  deed  conveyed  nothing,  the 
land  belonged  to  Blaney  at  the  time  of  his  death,  at  which 
thne  it  descended  to  them,  and  this  action  is  brought  to  re- 
oover  possession  thereof. 

The  plainti£Fs  claim,  firsts  that  Davis  bought  the  land  for 
Blaney  at  the  trust  b'ale  of  Warren,  and  therefore  held  the 
same  in  trust  for  him.  I  do  not  think  this  is  denied  by 
the  defendants,  but  they  say  that  said  trust  was  discharged 
when  Davis  made  the  deed  to  J.  A.  E.  Joyner  at  the  request 
and  direction  of  Blaney ;  and  no  new  trust  was  declared  when 
this  deed  was  made,  nor  when  the  mortgage  was  made  back 
to  Davis  to  secure  the  purchase  money  he  had  paid  for  the 
land  at  the  trust  sale  made  by  Warren.  I  agree  with  the  con- 
tention of  the  defendants,  and  with  the  opinion  of  the  Court 
as  to  this  transaction  between  Davis  and  Mrs\  Jovner. 

But  as  to  the  other  point  presented  by  the  case  on  appeal, 
as  to  whether  the  deed  of  trust  from  Blaney  to  Allen  Warren 
ormveyed  the  land  therein  named  and  now  in  controversy,  I 
differ  from  the  opinion  of  the  Court.     In  my  opinion,  Blaney 
could  not  convey  this  land  without  the  joinder  of  his  wife, 
and  the  fact  that  he  inserted  the  following  clauE^  in  said 
deed  of  trust,  "Reservinsr,  however,  his  homestead  right  there- 
in, as  secured  by  the  laws  of  North  Carolina,"  makes  no 
difference  in  the  rifi;ht  of  said  Blaney  to  make  said  convey- 
ance.    This  consideration  of  the  case  involves  the  mnch  dis- 
cussed question   of  the  homestead,   so  mnch   discussed   in 
Thomas  v.  Fvlford,  117  K  C,  667.     The  Court  differed  so 
mnch  in  its  views'  at  that  time — every  member  of  the  Court 
filin?  a  separate  opinion,  which  my  friend,  Col.  Edwards, 
styled  ''five  dissenting  opinions  in  one  case,"  that  I  was  in 


334  IN  THE  SUPREME  COURT.  [131 

JoYNER  V.  Sugg. 

hopes  it  would  not  return  to  trouble  the  Court  again^  at  least 
while  I  was  a  member  thereof.  But  it  is  here,  and  I  mvst 
meet  it  with  the  best  thought  I  am  able  to  give  it 

Where  a  question  has  been  "settled,"  if  a  question  can  be- 
come settled,  that  is,  where  a  question  has  received  for  a  con- 
siderable length  of  time  a  uniform  construction,  it  is^  often 
better  not  to  disturb  it,  even  if  erroneous.     ^^Stare  decisis." 

a 

But  this  question  was  not  considered  settled  in  Hughes  v. 
Hodges,  102  N.  C,  236,  which  was'  by  a  divided  Court,  and 
which  overruled  and  construed  away  many  of  the  former 
opinions  of  this  Court.  It  was  not  considered  settled  in 
Vanstory  v,  Thornton,  112  "N".  C,  196,  which  was  by  a  di- 
vided Court,  and  overruled  a  good  portion  of  Hughes  v. 
Hodges,  and  many  other  decisions.  It  was  certainly  not  set- 
tled in  Thomas  v.  Fxdford,  117  INT.  C,  667,  which  settled 
nothing,  except  the  rights  of  the  parties  to  that  action,  and 
there  has  been  nothing  since  Thomas  v.  Fulford  to  settle  it 
I  know  it  is  claimed  in  the  opinion  of  the  Court  that  it  is 
settled  by  Jenkins  v.  Bohbitt,  77  N.  C,  385,  and  Wtlliam>s  v. 
Scott,  122  "N.  C,  545.  But  upon  an  examination  of  those 
cases,  T  am  satisfied  it  will  be  found  they  do  not  do  so.  It 
is  known  to  every  lawyer  who  has  any  practice  in  bankruptcy, 
that  when  the  bankrupt  claimed  his  homestead,  the  Federal 
Court  held  that  the  homestead  did  not  pass  to  the  register  by 
the  adjudication,  nor  to  the  assignee  by  his  general  assign- 
ment, and  he  could  not  sell  it  under  said  assignment  But 
upon  a  petition  filed  in  the  cause  by  creditors  where  the  bank- 
rupt was  a  party,  the  Court,  unless  cause  was  shown  to  the 
contrary,  would  decree  a  sale  of  the  reversion  and  appoint  a 
commissioner  fwho  was  usually  the  assignee)  to  make  sale 
of  the  reversion,  subject  to  the  homestead  right  under  the 
State  law,  and  to  report  said  sale  to  Court.  This  was  the 
kind  of  sale  at  which  the  plaintiff  bought,  in  Williams  v. 
Scott.     A  6'ale  made  under  a  decree  of  the  Federal  Court,  to 
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which  the  homesteader  was  a  party,  is  claimed  as  a  prece- 
dent and  as  settling  the  case  now  under  consideration.  But 
it  does  not  do  so,  and  has  no  application  to  this  case,  and  our 
Court  has*  decided  the  same  thing  in  principle.  Minor  chil- 
dren are  entitled  to  a  homestead,  but  this  Court  has  held  that, 
in  an  application  to  sell  real  estate  for  assets  by  the  personal 
representative,  where  the  minors  are  properly  made  parties 
to  such  application  and  make  no  defence,  and  a  decree  of  s'ale 
is  entered  against  them,  and  the  land  sold,  they  are  estopped 
from  afterwards  claiming  a  homestead. 

This  brings  me  to  a  consideration  of  the  main  question — 
Did  the  trust  deed  of  Blaney  Joyner  to  Allen  Warren  convey 
the  estate  in  the  land  in  controversy,  no  homestead  having 
ever  been  laid  off  or  allotted  to  him  or  his  wife,  and  his  wife 
not  having  joined  him  in  the  deed  t 

It  seems  to  me  that  if  it  were  not  for  the  many  conflicting 
opinions  as  to  whether  it  does  or  not,  there  would  be  but  little 
trouble  about  it.  If  Article  X,  section  8,  of  the  Constitution, 
which  says,  "Nothing  contained  in  the  foregoing  sections'  of 
this  Article  shall  operate  to  prevent  the  owner  of  a  homestead 
from  disposing  of  the  same  by  deed,  but  no  deed  made  by 
the  owner  of  a  homestead  shall  be  valid  without  the  voluntary 
airnature  and  assent  of  his  wife,  signified  on  her  private  ex- 
amination according  to  law,"  I  say  if  this  section  of  the  Con- 
stitution was  now  to  be  construed  for  the  first  time,  in  my 
opinion  it  would  be  held  that,  in  such  cases  as  this*,  the  wife 
should  join  in  the  deed,  or  it  would  be  invalid.  The  Consti- 
tution says  it  shall  'Tbe  void"  if  she  does  not  sign  the  deed 
and  is  not  privately  examined.  And  the  trouble  arifites  now 
from  the  fact  that  the  Court  has  undertaken  to  construe  the 
plain  words  of  the  Constitution,  which  were  so  plain  that  they 
were  not  susceptible  of  construction.  Until  the  homestead 
«  hid  off  and  allotted,  all  the  lands  the  debtor  owns  are  in 
lav.-  his  homestead,  and  are  protected  from  sale  by  this  provi- 
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sion  of  the  Constitution,  which  is  self-executing.  The  allots 
ment  is  not  to  crecde  the  homestead ;  this  is  done  by  the  Con- 
stitution ;  but  to  restrict  and  define  its  location  and  boundary, 
if  the  homesteader  owns  more  than  $1,000  wortb  of  land. 
But  no  sale  of  any  part  of  it  can  be  made  by  creditors?  until 
this  allotment  is  made.  These  propositions  are  so  well  estab- 
lished that  I  do  not  encumber  the  opinion  with  a  citation  of 
authorities. 

No  homestead  had  been  laid  off  here,  and  until  that  was 
done,  every  part  of  Bkuwy  Joyner's  land  was  his  homestead, 
and  any  deed  of  his*  attempting  to  convey  it  without  his  wife's 
joining  him  was,  in  the  language  of  the  Constitution,  void. 
This  argument  has  not  and  can  not,  it  seems  to  me,  be  an- 
swered. 

But  it  is  attempted  to  be  answered  by  spying  that,  in  the 
deed  of  trust  to  Warren,  Blaney  reserved  his  homestead  right 
under  the  Constitution  and  laws  of  North  Carolina.  What 
were  these  rights,  and  where  was  the  homestead?  It  has 
never  been  laid  off  and  located,  and  if  his'  deed  was  valid  to 
convey  the  fee  simple  estate  in  the  whole  tract,  as  is  claimed 
in  the  opinion  of  the  Court,  such  reservation  was  void,  as  it 
was  reserving  the  right  to  have  a  homestead  located  on  War- 
ren's land.     This  he  could  not  do. 

Section  2,  Article  X,  of  the  Constitution  provides  that  the 
"owner"  of  the  land  shall  select  the  homestead,  when  his 
land  is  worth  more  than  $1,000 ;  that  he  shall  be  a  resident 
of  the  State  and  the  ''owner  and  occupier"  of  the  land  so  al- 
lotted to  him  as  a  homestead.  So,  it  is  seen,  if  Blaney's  deed 
to  Warren  was'  valid  and  carried  the  title  to  Warren,  Blaney 
had  no  land  out  of  which  he  could  have  a  homestead.  If  the 
homestead  had  been  laid  off  and  located  by  metes  and  hounds, 
his  deed  to  Warren  would  have  probably  conveyed  the  estate 
outside  the  homestead  boundary,  for  the  reason  that  the  home- 
stead had  been  located,  and  Mrs.  Joyner  had  no  homestead  in- 
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terest  in  the  land  outside  the  homestead  boundary.  See  my 
opinion  in  Thomas  v.  Fulford,  117  N.  C,  667.  If  Blane/s 
homestead  had  been  laid  off  and  assigned  to  him  before  the 
deed  to  Warren,  and  it  had  contained  no  reservation,  would  it 
ke  contended  that  his  deed,  in  which  his  wife  did  not  join, 
would  have  conveyed  this  allotted  homestead  ?  And  if  not, 
how  can  it  be  contended  that  it  conveyed  the  whole  tract  be- 
fore the  homestead  was  laid  off,  when  the  whole  tract  was*  his 
homestead  until  it  was  reduced  by  assigning  him  a  part  of  it, 
less  than  the  whole. 

Hut  it  is  contended  in  the  opinion  that  it  is  settled  by  the 
decisions  of  this'  Court  that  the  deed  from  Blanev  to  Warren 
was  a  valid  deed,  and  conveyed  the  title  to  Warren.     To  this 
proposition  I  dissent.     The  earlier  decisions  of  this  Court 
upon  the  subject  of  homestead,  made  soon  after  the  Constitu- 
tion of  1868,  are  full  of  inaccuracies,  as  the  more  recent  de- 
•isions  will  show.     In  the  early  decisions  it  will  be  seen  that 
iie  homestead  was  treated  as'  an  "estate,"  and  that  part  that 
lemained   after  the  determination   of   the  honiestead    was 
treated  as  a  remainder.     But  this  doctrine  has  long  since  been 
abandoned.     In  B<mk  v.  Green  (Bynum,  J.),  exploded  this 
Joctrine,  and  showed  that  was  no  estate  of  any  kind,  but  only 
m  determinable  exemption  from  sale  imder  execution.     Thia 
was  approved  in  Marcom  v,  Hichs,  90  N.  C,  204,  and  numer- 
ous other  cases  since,  until  it  has  become  the  settled  doctrine 
in  this  Court. 

This  is  a  very  important  modification  of  the  law  of  home- 
stead. Under  the  doctrine,  treating  it  as'  an  estate  with  a 
remainder  over,  it  was  logical  to  hold  that  the  "reversion," 
as  it  was  generally  called,  could  be  sold  under  execution  or  by 
Ihe  homesteader  without  selling  his  particular  estate,  called 
the  homestead;  or  to  sell  the  fee,  subject  to  his'  homestead 
estate,  without  his  wife's  joining  with  him  in  the  conveyance, 
as  the  homestead  estate  was  not  affected  by  such  sale:     It  was 
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then  treated  as  an  estate  that  the  homesteader  had  acquired, 
distinct  from  the  original  estate,  and  was  treated  as  a  new 
estate,  as  an  estate  in  dower  or  curtesy  is  treated.     Under  that 
ruling  of  the  Court  it  became  necessary  to  pass  the  Act  of 
1 870,  to  prevent  the  sale  of  the  remainder  or  "reversion,"  as 
it  was  generally  called.     This  act  to  prevent  sales  of  the 
*'reversion/'  was  not  brought  forward  in  The  Code  of  1883, 
and  all  acts  not  brought  forward  in  that  compilation  were 
rej)oale(l.     And  creditors  cx^mmenced  to  enforce  their  execu- 
tions against  the  ^'reversions."     But  in  Markham  xk  Hicks, 
00  ]S^.  C,  204,  which  was*  after  tlie  repeal  of  the  Act  of  1870, 
the  Court  held  that,  under  the  new  doctrine,  the  homestead 
was  not  an  estate,  but  only  an  exemption,  and  the  estate  and 
tile  homestead  were  but  one  entirety,  and  the  "reversion,"  as 
it  was  called,  could  not  be  sold.     And  while  the  Court  recog- 
nizes that  the  homestead  is  not  an  estate,  it  s^^ms  to  me  that 
it  fails  to  recognize  the  results  that  follow  from  this  change, 
in  its  opinion. 

Tt  would  make  but  little  difference  whether  it  was  called 
an  estate  or  an  exemption,  if  they  were  both  the  same  in  all 
except  the  name.  So  it  will  not  be  safe  to  put  a  decision  upon 
these  early  decisions  without  considering  the  fact  that  when 
they  were  made,  the  homestead  was  ccmsidered  an  estaie,  but 
is  now  considered  only  an  exemption ,  and  a  part  of  the  entire 
estate,  and  can  not  be  sold,  although  the  Act  of  1870  has*  been 
repealed.     Markham  v.  Tlicks,  supra. 

We  are  so  often  influenced  by  a  comparison  of  cases,  which 
are  not  analogous  to  the  one  under  consideration,  and  when 
we  are,  it  is  likely  to  lead  us  into  error.  So,  it  will  not  do 
to  compare  the  homestead  with  dower,  and  reason  from  the 
analogy.  Dower  is  an  estate  given  to  the  wife,  and,  under 
the  Act  of  1867,  establishing  the  common  law  right  of  dower 
in  this  State,  gives  to  the  wife  one-third  of  all  the  lands  of 
which  the  husband  wae^  seized  during  coverture,  while  the 
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homestead  is  not  an  estate,  and  can  only  be  claimed  by  the 
owner  of  the  land.  But  the  opinion  of  the  Court  says  "the 
question  is  settled  that  the  deed  to  Warren  passed  the  title," 
and  cites  Jenkins  v.  Bobbitt,  77  N.  0.,  385 ;  Hinsdale  v.  WiU 
liams,  75  N.  C,  430;  Murphy  v,  McNeill,  82  K  C,  221; 
Castlebui'y  v,  Maynardj  95  IT.  O.,  281 ;  Jones  v,  Britton,  102 
N.  C,  184;  4  L.  R  A.,  178 ;  Hughes  v.  Hodges,  102  K  C, 
236;  Yanstory  v.  Thornton,  112  K  C,  196 ;  34  Am.  St.  Rep., 
483 ;  Thomas  v.  Fulford,  117  K  C,  667,  and  Williams  v, 
Scott,  122  N.  C,  545.  I  have  already  commented  on  Thomas 
V.  Fulford  and  Williams  v.  Scott. 

Jenkins  v,  Bobbitt  and  Bruce  v.  Strickland  are  cases  where 
the  marriage  took  place  and  the  land  was  bought  before  the 
Constitution  of  1868,  and  fell  under  Sutton  v.  Askew,  66  N. 
C,  172.     Murphy  v.  McNeill  is*  put  on  Jenkins  v.  Bobbitt, 

Jenkins  v.  Bobbitt  is  one  of  the  cases  most  strongly  reliefl  , 
on  by  the  Court  as  settling  the  opinion  of  the  Court  in  this 
case.  But  it  does  not,  as  I  think.  It  falls  under  the  doctrine 
of  Sutton  V.  Askew,  and  anything  said  in  discussing  the  case 
<»ut8ide  of  that  is  but  obiter.  But  if  it  were  not,  it  is  clearly 
•fistinguishable  from  this  case,  as  the  homestead  in  that  case 
was  laid  off  before  the  sale. 

Tn  Castlebury  v.  Maynard,  the  homestead  had  been  allotted 
to  the  plaintiff  before  the  sale,  upon  his  own  petition,  and  the 
Court  held  that  he  could  not  make  a  good  title  to  the  land 
K'ithout  his  wife's  joining  him  in  the  deed.  It  is  true  that 
the  Court  held  that  he  could  make  a  good  title  to  that  part 
not  included  in  the  homestead.  See  my  opinion  in  Thomas 
tr.  FvUford,  supra. 

Huffhes  V.  Hodges  was  by  a  divided  Court,  and  I  do  not 
think  it  sustains  the  opinion  in  this  case.  And  while  I  can 
not  cite  the  dissenting  opinion  of  Judge  Merrimon  in  that 
case,  which,  in  my  opinion,  was  unanswered  and  is  unanswer- 
able, yet  I  wish  specially  to  call  the  attention  of  the  profes- 
fion  to  it. 
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What  Jones  v.  Britton  and  Vanstory  v.  Thornton  have  to 
do  with  the  validity  of  the  deed  from  Blaney  to  Warren,  I  am 
unable  to  see.  And  if  these  cases  do  not  outweigh  reason  and 
authority,  I  do  not  think  "it  is  settled"  that  the  deed  to  War- 
ren conveyed  the  title  to  this  land  to  him.  Vanstory  v  Thorn- 
ton and  Jones  v.  Britton  show  that  the  homestead  is'  a  con- 
dition, and  runs  with  the  land,  as  a  sale  did  not  relieve  it 
from  judgment  liens  that  had  attached  while  tiie  homsteader 
was  the  owner.  Whereas,  if  it  had  been  personal  to  the  home- 
steader when  he  sold  the  land,  it  would  have  distjharged  the 
lien. 

The  case  of  Hinsdale  v.  Williams  shows  that  the  Court  in 
that  case  was  treating  the  homestead  as  an  estate,  and  that 
part,  after  the  homestead  fell  in,  as  another  estate,  and  the 
Court  then  treats  it  "as  at  common  law,"  when  there  is  no 
such  thing  as  estate  or  common  law  in  it. 

The  defendants'  title  depends  on  the  title  of  J.  A.  E.  Joy- 
ner,  and  her  title  depends  on  the  title  of  Allen  Warren.  If 
Warren's  title  was  not  good,  the  defendants'  title  is'  not  good ; 
and  if  the  deed  of  Blaney  to  Warren  did  not  convey  the  land, 
it  remained  in  Blaney,  and  the  plaintiffs  are  entitled  to  re- 
cover. As  I  do  not  think  the  deed  from  Blaney  to  War- 
ren conveyed  the  title,  I  think  there  was  error. 

The  foregoing  opinion  was  written  as  a  dissenting  opinion 
to  the  opinion  of  the  Court  as  originally  written,  which  held 
that  the  deed  of  Blaney  Joyner  to  Warren  conveyed  the  en- 
tire tract,  and  plaintiffs  were  not  entitled  to  recover  anything. 
Since  then  there  has  been  a  modification  of  the  opinion  of  lie 
Court  and  another  opinion  written.     And  while  it  does*  not 
seem  to  me  that  the  conclusion  arrived  at  is  the  logical  result 
of  the  reasoning  employed  in  the  opinion,  it  is  at  least  con* 
servative,    and    may    tend    to    quiet  titles    that    otherwise 
might  be  disturbed  by  what  I  consider  the  logical  deduction 
therefrom.     Therefore,  without  abandoning  the  ai^gumenta 
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contained  in  my  opinion,  I  now  file  it  as  concurring  in  tlie 
opinion  of  Justice  Douglas,  which  becomes  the  opinion  of  the 
Court 

CooK^  J.,  concurring.  As  the  "homestead  interest'^  is  in- 
volved in  this  case,  and  the  numerous  decisions  of  our  Court 
concerning  it  having  failed  to  reach  any  settled  construction, 
it  seems  to  me  that  it  will  be  best  to  disregard  what  has  been 
90  successfully  unsettled  and  blaze  out  a  new  line,  run  by  a 
construction  of  the  Constitution  as  it  is  written,  without  refer- 
ence to  the  rules  governing  estates  at  common  law. 

The  following  part  of  Article  X  of  the  Constitution  defines 
what  the  homestead,   as  ordained  by  it,  shall  be:  "Every 
homestead  and  the  dwellings  and  buildings  used  therewith, 
not  exceeding  in  value  one  thousand  dollars',  to  be  selected 
by  the  owner  thereof,  or,  in  lieu  thereof,  at  the  option  of  the 
owner,  any  lot  in  a  city,  town  or  village,  with  the  dwellings 
and  buildings  used  thereon,  owned  and  occupied  by  any  resi- 
dent of  this  State,  and  not  exceeding  the  value  of  one  thou- 
Mnd  dollars,  shall  be  exempt  from  sale  under  execution  or 
other  final  process  obtained  on  any  debt."     *     *     *     gee.  2. 
**The  homestead,  after  the  death  of  the  owner,  shall  be  ex- 
empt from  the  payment  of  any  debt  during  the  minority  of 
his  children,  or  any  one  of  them."     Sec.  3. 

"If  the  owner  of  a  homestead  die,  leaving  a  widow,  but  no 
ciildron,  the  same  shall  be  exempt  from  the  debts  of  her  hus- 
band, and  the  rents  and  profits  thereof  shall  enure  to  her 
benefit  during  her  widowhood,  unless  she  be  the  owner  of  a 
homestead  in  her  own  right."     Sec.  5. 

"Nothing  contained  in  the  foregoing  sections  of  this  Article 
•hall  operate  to  prevent  the  owner  of  a  homestead  from  dis- 
posing of  the  same  by  deed ;  but  no  deed  made  by  the  owner 
of  a  homestead  shall  be  valid  without  the  voluntary  signature 
and  assent  of  the  wife,  signified  on  her  private  examination 
aecording  to  law."     Sec.  8. 
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Prior  to  the  adoption  of  our  present  Constitution  (1868), 
a  judgment  creditor  had  the  right  to  have  sold  under  execu- 
tion all  of  the  debtor's  land,  leaving  him  without  home  or 
shelter  for  himself  and  family.  To  prevent  such  homeless- 
ness,  the  stections  above  quoted  were  ordained  and  incorpor- 
ated into  our  organic  law,  and  we  now  have  to  construe  their 
meaning  in  deciding  the  questions  presented  in  this  appeal. 

We  do  not  understand  that  the  purpose  of  creating  the 
homestead  was  to  prevent  the  creditor  from  collecting  his 
judgment  oiit  of  the  homestead,  but  simply  to  postpone  the 
time  of  doing  so — thus  giving  the  homesteader  a  chance  to 
provide  a  living  for  himself  and  family,  if  ho  should  have 
one,  and  an  opportunity  to  make  the  money  to  pay  the  debt. 
The  docketed  judginont  l>v  statute  creates  a  lien  njxin  it. 
which  remains  until  the  time  limit  of  tlie  exemption  expires. 

The  word  "homestead,"  in  its  general  significance,  as*  de- 
fined by  Webster,  means  "the  home  i)laee" ;  "a  home  and  the 
enclosure  or  ground  immediately  c<>nn(*ote<l  with  it"  ;   "the 
home  or  seat  of  a  family."     Its  existence  so  defined  is  general, 
and  is  not  confined  or  liniite<l  to  any  class'  or  condition  of 
people.     But  as  defined  by  our  Constitution,  it  is  limited  to 
that  class  of  owners  who  are  involved  in  debt ;  so  badly  in- 
volved that  it  would  require  a  sale  of  substantially  all  their 
property  to  pay  their  debts.      For  this'  class,  the  "homestead" 
of  one  thousand  dollars  worth  of  i-eal  estate  is  created  bv  our 
Constitution.     If  provided  for  any  other  class,  why  exempt  it 
"from  sale  under  execution  or  other  final  process  obtaineil  on 
any  debt"  ?     Art.  X,  Sec.  2.     "Shall  lie  exempt  from  the  pay- 
ment of  any  debt  during  the  minority  of  his  children  or  any 
one  of  them,"  Sec.  8 ;  "the  same  shall  be  exempt  from  the 
debts  of  her  husband,"  Sec.  5.     Its  association  and  use  are 
inseparably  connected  with  exemption  from  sale  for  the  pay- 
ment of  debt.     Therefore,  it  must  necessarily  follow  that  if 
there  be  no  debt  for  which  the  owner  of  a  homestead  is'  liable. 
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Aero  can  be  no  "homestead"  as  defined  and  crecUed  by  our 
Constitution.  But,  as  soon  as  the  debt  or  liability  to  pay  is 
created,  this  exemption  from  the  payment  of  the  same  out  of 
the  land  designated  and  of  the  prescribed  value,  called  the 
'liomestead,"  springs  into  existence  and  action,  and  stays  the 
hands  of  the  selling  power. 

By  "owner,"  as  used  therein,  is  meant  he  who  holds  the 
fre^old  estate  in  the  land,  whether  of  inheritance  or  not  of 
inheritance,  whether  the  legal  or  the  equitable  estate. 

As  to  such  homestead,  as'  is  so  defined,  no  sale  can  be  or- 
dered or  made  by  statute  to  enforce  the  collection  of  any  debt 
due  by  the  owner  during  the  time  limited  in  the  C\>nstitution. 
If  the  owner  be  tenant  for  life,  his  estate  in  the  land  dies  with 
him.  If  he  be  tenant  in  fee,  it  descends  to  his  heirs  at  law 
or  devi.stK»s,  but  the  hand  to  sell  is  stayed  until  the  contiu- 
gepcies  provided  in  sections  3  and  5  happen,  and  then  the 
ri/»ht  of  sale  begins,  and  not  Ix^fore.     During  the  stay  of 
sale,  the  judgment  lien  remains  upon  the  title  which  is  vested 
in  the  judgment  debtor;  but  the  judgment  debtor's  title  re- 
mains in  him  just  as  it  did  before  the  judgment  lien   i\t- 
laehed.     If  he  owned  a  fee  simple  estate,  it  continued  to  be  a 
ii-^  sim])le,  simply  incumbered  with   the  lien   and   nothing 
niorr.     Under  our  statute,  a  docketed  judgment  bwomes  a 
lien  upon  all  of  the  "owner's"  (debtor's)  land ;  the  excess  of 
a  rho;ic;in(l  dr)llars'  worth  may  l>e  sold  under  execution  issued 
V]y  n  it,  whereby  the  title  of  the  "owner,'"  as  to  that,  is  di- 
vests*   tnin  him  and  transferred  to  another,  and  he  loses  all 
estate  and  interest  in  it.     But,  as  to  that  part  rxempt  from 
fale,  the  "hrnnestead,"  the  title  remains' vested  in  the  "owner,'' 
ir»cumbered,  it  is  true,  with  the  judgment  lien,  nothing  more. 
The  ^'homestead,''  or  "right  of  homestead,"  creates  no  estate 
in  the  owner;  the  estate  is  created  by  the  title  under  which  he 
acquiroil  and  holds  the  land,  and  in  no  other  way.     No  re- 
mainder is  creatf d  by  the  stay  of  sale,  because  no  csfatr,  "par- 
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ticrular  or  otherwise,  passes  out  of  the  owner  or  is  carved  out 
of  the  fee.  No  title  passes  from  the  owner  by  or  on  account 
of  the  homestead,  but  it  remains  in  him ;  therefore,  there  can 
be  no  reversion — there  was  no  title  out  of  him  to  revert.  The 
entire  fee  remains  in  him.  Should  the  owner  pay  oflF  the 
judgment,  tho  lien  would  vanish  and  there  would  be  no  par- 
ticular estate  to  fall  in,  or  outstanding  title  which  could  come 
back ;  so  the  estate  and  title  would  remain  juBt  as  before  in 
the  tenant  in  fee,  the  owner  or  homesteader.  Upon  the  death 
of  the  owner  or  tenant  in  fee,  the  title  to  the  land  descends 
to  his  heirs,  carrying  with  it  the  right  of  entry  and  possession 
without  a  change  of  title — only  encumbered  with  tlie  lien, 
which  the  lioir  could  oxtinguisli  by  paying  the  judgituMit,  or 
he  could  refuse  to  pay  and  allow  the  fee  to  be  sold  and  the 
excess  of  the  proceeds  of  sale,  after  discharging  the  lien,  to  be 
paid  over  to  the  personal  representative  or  heir,  according  to 
law  in  such  cases. 

Without  debt  there  can  be  no  "homestead,"  as  defined  by 
the  Constitution.  When  the  owner  creates  his  debt,  the  C5oix- 
stitution  creates  his  homestead;  when  the  owner  extinppiishea 
his  debt,  the  Constitution  extinguishes  his  homestead.  They 
are  constitutional  inseparable  companions.  If  there  be  no 
debt,  there  is  no  homestead  or  homestead  right.  Therefore, 
a  deed  executed  by  the  husband  who  owes  no  debt  (the  wife 
not  joining  in  the  deed)  conveys  the  land  free  from  homo- 
stead,  but  subject  to  the  dower  right ;  but  if  he  be  in  deht,  the 
deed  is  invalid  (section  8)  as  to  so  much  of  the  real  estate 
designated  as  is  worth  one  thousand  dollars,  but  is  valid  (sub- 
ject to  dower  right)  as  to  the  excess,  whether  the  homestead 
has  been  laid  off  or  not,  for  it  (the  $1,000  worth)  becomes 
definite  and  certain  when  the  homestead  becomes  definite  and 
certain,  that  is,  when  the  homestead  is,  or  may  be,  laid  oft 
and  allotted  or  assigned.  The  laying  off  and  assignment  of 
the  homestead  is  not  essential  to  create  it.     It  is  created  and 
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defined  by  the  C5onstitution  (section  2),  and  any  resident  of 
this  State  is  entitled  to  have  at  all  times  as  much  as  one  thou- 
sand dollars  worth  of  his  real  estate  (as  therein  designated) 
exempt  from  sale,  and  no  more,  at  any  time.  Should  the 
land  assigned  increase  in  value  beyond  the  value  limited,  the 
excess  could  be  sold  and  the  proceeds  applied  to  the  judgment 
«Iel)t  Should  it  decrease  in  value,  the  deficiency  could  be 
flairaed  in  any  land  or  town  or  city  property  afterwards  ac- 
quired by  him.  The  identity  of  the  thousand  dollars  worth 
can  be  certain  by  laying  it  off ;  so,  whether  laid  off  or  not  is 
immaterial.     Id  certum  est  quod  certv/m  reddi  potest. 

At  the  time  Blaney  conveyed  the  land  to  Warren,  he  was 
in  debt  and  made  the  deed  of  trust  to  secure  his  debts,  but 
he  did  not  intend  to  convey  his  homestead  (one  thousand  dol- 
lars worth  of  it)  ;  but  conveyed  the  land  "subject  to  and  re- 
serving his  homestead  rights  therein  as  secured  by  the  laws 
of  North  Carolina,"  in  which  deed  his  wife  did  not  join. 
His  "homestead  rights"  being  the  right  to  own  one  thousand 
dollars  worth  of  the  land  in  fee  or  for  life,  subject  to  any  lien 
for  debt,  by  reserving  the  "homestead  rights,"  he  resen'ed  his 
title  in  fee  to  that  much  of  the  land.     By  his  deed,  title 
passed  to  all  of  the  land  in  excess  of  one  thousand  dollars 
worth,  but  did  not  pass  to  one  thousand  dollars  worth  thereof, 
which  could  at  any  time  have  been  made  certain  and  definite 
by  laying  off  the  same  in  conformity  with  section  2,  Article 
X.     So,  not  having  conveyed  his  'Tiomestead,"  the  sale  was 
not  invalidated  under  section   8,  Article  X,  and  the  title 
to  that  much,  of  the  land  remained  in  him,  and  upon  his  death 
descended  to  his  heirs  at  law.     The  sale  by  Warren,  trustee, 
conveyed  to  Davis,  the  purchaser,  the  excess  of  one  thousand 
dollars  worth  thereof;  the  title  to  which  passed  to  J.  A.  E. 
Joyner  bv  the  conveyance  of  Davis  to  her  under  the  parol 
tnist  under  which  Davis  bought.     So  it  is  clear  to  me  that 
plain  tiffs,  heirs  at  law  of  Elaney  Joyner,  an^  entitled  to  re- 
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cover  so  much  of  that  tract  of  land,  including  the  dwellings 
and  buildings  used  therewith,  as  will  not  exceed  in  value  one 
thousand  dollars,  to  be  selected  by  them,  the  present  owners 
thereof. 

Ci*ARK,  J.,  dissenting.     I  concur  with  the  concurring  opin- 
ion of  the  Chief  Justice  that  "it  does  not  seem  to  me  that  the 
conclusion  arrived  at  (in  the  opinion  of  the  Court)  is  the 
logical  result  of  the  reasoning  employed  in  the  opinion."     In- 
deed, it  seems  to  my  mind  to  lead  irresistibly  to  the  opposite 
result.     If,  as  Bynum,  J.,  says  in  Ba'nJe  v.  Green,  78  N.  C, 
247  (which  is  twice  cited  with  approval  by  the  Court  in  this 
case),  the  homestead  is  "a  detenninable  exemption  from  the 
payment  of  the  homesteader's  debts  in  resjiect  to  the  particu- 
lar property  allotted  to  him,"  it  neoossarily  follows  that  when 
Blaney  Joyner  conveyed  all  his  realty,  "subject  to  and  re- 
serving his  hom(*stoad  rights  therein,"  the  "rantee  took  all, 
subject  to  that  "(leterminable  exemption,"  and  upon  the  do- 
tenninntinn  of  his  cxe-nDtion  liv  his  (IcmiIi  (leaving  no  minor 
children),  there  was  nothing  left  to  pass  to  his  heirs  at  law. 

The  "reversion,"  or,  more  accurately  s|;eakin2r,  "the  land 
covered  by  the  homestead  subject  to  the  detenninable  exemjv 
tion,"  was  liable  to  sale  subject  to  such  determinable  exemp- 
tion, till  an  act  was  passed  to  prevent  it,  and  that  such  land  is 
liable  to  bo  subjected,  the  sale  being  n^erely  ]X)stponed  till  the 
determination  of  the  homestead,  is  evidenced  hy  the  fact  that 
a  docketed  juds^ment  becomes  a  lien  thereon,  and  the  statute 
of  limitations  is  suspended  as  to  such  lien.     The  law  forbids 
the  sale  under  execution  of  such  "re\'ersion,"  i  e,,  the  land 
subject  to  the  determinable  exemption,  not  because  it  is  not 
property  of  the  debtx>r,  but  l)ocause,  at  a  forced  sale  tlioreof, 
subject  to  an  exemption  of  uncertain  duration,  the  property 
would    bring  a  song,  and  would  either  be  bought  in  for  the 
homesteader,  or  more  probably,  as  was  the  practical  experi- 
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ence,  by  speculators.  Hence,  the  statute  was  passed  suspend- 
ing sale  under  execution  till  the  falling  in  of  the  "determina- 
ble exemption,"  but  preserving  in  force  the  lien  of  judgments 
thereon  unimpaired  by  any  statute  of  limitation.  There  is 
no  such  evil  to  be  guarded  against  by  legislation,  when  the 
owner  makes  a  voluntary  sale,  and  there  is  no  reason  to  re- 
strict his  jus  disponendL  The  reversion  (so  called)  being 
the  debtor's  property,  and  something  apart  from  his  "deter- 
minable exemption,"  on  which  last  there  could  be  no  judg- 
ment lien,  any  owner  thereof  when,  as  in  this  case,  no  judg- 
ment had  been  docketed,  could  sell  it,  and  there  is  no  statute 
to  prevent  a  sale  or  conveyance  thereof  by  him. 

That  the  land  allotted  is  something  separate  and  apart 
from  the  "determinable  exemption,"  is  evidenced  by  the 
further  fact  that  if  it  increases  in  value,  the  excess  may  be 
valued  and  sold  under  an  execution.  Clark's  Code  (3d  Ed.), 
See.  504a.  If  it  is  separate  and  apart,  a  conveyance  of  all 
the  realty,  "reserving  only  the  homestead  rights,",  which  is 
held  to  be  "a  determinable  exemption,"  conveys  the  land  sub- 
ject to  such  determinable  exemption. 

When,  therefore,  Blaney  Joyner  conveyed  his  realty,  "sub- 
ject to  his  homestead  rights,"  the  grantee  took  it  all,  subject 
only  to  the  "determinable  exemption"  ii|Km  that  part  thereof 
which  should  be  allotted  as  his  homestead.     At  the  dot(»rmina- 
tion  of  that  exemption,  which  is  all  that  Blanev  Joynor  re- 
served, there  was  nothing  to  go  to  his  heirs  at  law.     Th^  very 
fact  thcut  the  homestead  is  "not  an  estate  hut  a  determinal)J*' 
PXCTTiption,^'  settles  th/it.      Onhf  an  estate  could  drvolve  ujxn) 
his  heirs  at  law.     His  '^diderrninahle  exempt  ion  !'  which  is  all 
he  reserved,  determined  at  Ms  death. 

Indeed,  this  point  las  been  often  before  the  Court,  and  has 
been  settled  against  the  plaintiffs  by  our  repeated  decisions 
that  a  conveyance  of  land  "subject  to  the  homestead  right" 
of  the  grantor  is  valid,  and  conveys  not  only  the  oxcc^ss,  hiu 


348  IN  THE  SUPREME  COURT.  [131 


JOTNEB  i;.    SUGO. 


also  the  reversion  of  the  homestead.     The  facts  in  Jenkins 
V.  Babbitt,  77  N.  C,  386,  presented  a  stranger  case  for  the 
plaintiff's  oontention,  in  that  there  the  homestead  had  been 
actually  set  apart  by  metes  and  bounds  before  the  conveyance, 
yet  Pearson,  C.  J.,  says:  "Was  a  conveyance  of  the  land, 
8%tbject  to  the  homestead^  valid  to  pass  the  reversion  ?     TTia 
Honor  ruled  that  it  was  invalid  for  want  of  assent  of  the  wife 
of  the  defendant     The  wife  has  no  estate,  interest  or  concern 
in  the  reversion.     It  does  not  take  effect  in  possession  until 
after  the  termination  of  the  homestead  estate.     So  we  are 
at  a  loss  to  see  on  what  ground  the  assent  of  the  wife  should 
be  necessary  in  order  to  give  validity  to  the  deed  of  the  hus- 
band, by  which  he  conveys  his  estate  in  reversion."      By 
"estate  in  reversion,"  he  indicates  merely  the  "allotted  land,'* 
subject  to  the  determinable  exemption.     The  word  "rever- 
sion" is  used  merely  for  lack  of  a  better,  and  because  ihe 
land,  when  freed  from  the  determinable  exemption,  resembles 
an  "estate  by  reversion,"  and  not  because  it  is  such.      The 
idea  being  clear,  the  use  of  a  technically  inaccurate  expression 
(for  lack  of  a  better)  should  not  cause  confusion.     Then, 
after  advertini;  to  the  statute  which  pr(»v(»nts  a  sale  of  such 
"reversion  of  the  homestead"  under  execution,  and  the  lack 
of  necessity  for  such  statute,  if  the  wife  could  prevent  such 
sale  by  her  veto,  and  that  the  Court  in  Hinsdale  v,  Williams, 
76  N".  C,  430,  had  extended  the  operation  of  the  act  to  forbid 
sales  of  the  reversion  by  administrators  to  pay  debts,  Pearson, 
G.  J.,  further  says:     ^^ut  a  sale  by  the  owner  of  a  home- 
stead of  his  estate  in  reversion  stands  as  at  common  law,  and 
the  owner  has  full  power  to  sell  it."     This  case  has  never 
been  overruled  or  questioned,  and  we  find  in  the  annotated 
reprint  of  that  volume  (77  N.  C.)  that  it  has  been  cited  w^ith 
approved  in  Murphy  v.  McNeill,  ^2  "N".  C,  221 ;  Casilchi^Ti/  r. 
Maynard,  95  K  O.,  281 ;  Jones  v.  Britton,  102  N.  C,  166 ; 
4  L.  R.  A.,  178 ;  Hughes  v.  Hodges,  102  N.  C,  236-263 ; 
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Yanstory  v.  Thornton,  112  K  C,  196;  34  Am.  St.  Eep., 
483 ;  Thomas  v.  Fuiford,  117  K  C,  667,  and  Williams  v. 
Scott,  122  N.  C,  545. 

In  Thomas  v.  Fulford,  117  N.  C,  at  pages  678,  684,  688, 
die  majority  of  the  Court  held,  in  seriatim  opinions,  that  a 
oanveyance  "subject  to  homestead  right"  was  valid,  and  car- 
ried the  entire  estate  of  the  grantor,  including  the  reversion 
of  the  homestead,  and  subject  only  to  the  homestead  right 
(which  right  only  exempts  the  homestead  from  sale  during 
the  life  of  the  grantor  and  till  his  yonnqest  child  became  of 
age),  laid  oflF  or  to  be  laid  off. 

In  Williams  v.  Scott,  122  X.  C,  54r,  (the  last  ca;5e),  this 
was  reaffirmed  by  a  unanimous  Court,  Mourgcjiiery,  J.,  say- 
ing: "The  laws  of  North  Carolina  prohibit  a  Sheriff  from 
•eUing  the  reversionary  interest  in  homestead  lands  under 
execution,  but  they  do  not  prevent  the  homesteader  himself 
{rom  conveying  it.     Jenkins  v,  Bohbitt,  77  N.  C,  385." 

As  to  dower  rip^hts,  the  conveyance  of  the  husband  of  his 
realty  without  the  joinder  of  his  wife  is  valid,  subject  to  her 
•ontingent  right  of  dower.  Scott  v.  Lane,  109  N.  C,  154 ; 
Oatewood  v.  TomZinson,  113  N.  C,  312. 

In  my  judgment,  the  Judge  below  ruled  correctly.  I  can 
find  no  error  in  any  respect. 

^Montgomery,  J.,  concurs  in  the  above  dissenting  opinion. 
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FAY  V.  CAUSEY. 
(Filed  November  25,  1902.) 

1.  AGENCY — Principal  and  Agent — Payments — Contracts. 

A  contract  by  an  agent  selling  machinery  to  take  lumber  in  pay- 
ment for  the  same  is  not  binding  on  the  principal  unless 
authorized   by  him. 

2.  PAYMENTS— f;ru/f»cf. — ^uffivieiicy. 

There  is  not  sufficient  evidence  in  this  case  to  be  submitted  to 
the  jury  on  the  question  whether  the  notes  sued  on  had  been 
paid. 

Action  by  the  J.  A.  Fay  &  Eagan  Company  against  H.  C. 
Causev  and  others,  hcNinl  hv  Jiuli^o  Thmims  J.  Shuw  and  a 
jury,  at  Deconihor  Tcnn,  1901,  of  the  Superior  Court  of 
Grii.i^oRi)  County.  From  a  judgment  for  the  defendants, 
the  plaintiff  appealed. 

L.  M.  Scott y  for  the  plaintiff. 

J,  A.  Ban^inger,  for  the  defendants. 

Montgomery,  J.  The  execution  of  the  two  notes  sued  on 
was  admitted,  and  payment  was  set  up  as  a  defence  In  the 
answer.  On  the  trial,  the  defendants  undertoot  to  prove  that 
payment  was  made  in  lumber.  The  sale  of  the  machinery  for 
which  the  notes  were  given  in  part,  was  made  by  J.  H.  Bur- 
gess, an  agent.  The  defendant  Causey  was  examined  as  a 
witness  in  his  o^vn  behalf,  and  testified  that  he  and  the  agent 
agreed  that  a  part  of  the  purchase  money  f  .vithout  stating 
how  much)  might  be  paid  in  lumber,  and  thai  about  that 
time  a  lot  of  lumber  was  shipped  to  Burgees.  Thai  was  an 
agreement  not  binding  on  the  principal,  unless  it  was  author- 
ized by  the  principal,  and  there  was  no  evidence  tending  to 
show  that  such  authority  had  been  given,  or  that  it  had  been 
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ratified.     The  witness  said  that  at  the  time  Burgess  received 
the  lumber  he  said  nothing  alx)ut  heinfr  agent.      Neither 
was  there  any  evidence  that  any  lumber  was  ever  paid  as  a 
credit  on  the  notes,  which  are  the  subject  of  this  action. 
Bui^ess  did  testify  that  he  was  authorized  to  receive  pay- 
ment of  the  notes  in  lumber  (but  not  to  sell  in  the  first  x^lace 
for  lumber),  but  nowhere  does  he  say  that  he  received  any- 
thing, lumber  or  money,  on  these  particular  notes.     He  said 
that  after  he  had  received  the  lumber  he  "accounted  lo  Mr. 
Causey  for  it  and  paid  off  one  or  two  of  his  notes  and  r/ave 
them.     I  accounted  to  the  company  so  as  to  get  these  paj>ers 
turned  over.     I   received  the  lumber  on  this   account    for 
Eagan  &  Co.     I  got  the  lumber  as  far  back  as  1892.''     So, 
it  is  clear  from  this  witness's  testimony  that  such  of  the  notes 
given  for  the  machinery  (there  were  three),  and  which  had 
been  paid  for  in  lumber,  were  turned  over  to  Causey  V.v  Bur- 
gess ;  and  as  the  notes  (two)  sued  on  were  never  in  the  hands 
of  the  defendant,  but  in  the  plaintiff's  possession,  the  pay- 
ment of  them  was  not  the  matter  about  which  the  witness  was 
testifying.     The  letters  of  the  defendants,  too,  support,  the 
witness  Burgess  on  that  point. 

On  the  14tli  of  DecomlH^r,  1S1):>,  several  weeks  after  the 
Imnber  had  been  delivered  to  Burgess,  the  defendant  Wall, 
wrote  to  the  c<«u]>anv,  asking  liow  unich  was  due  on  the  notes, 
and  was  informed  that  there  were  three  notes  unpaiu,  two 
of  $100  each  and  one  of  $75.  In  reply  to  the  letter  contain- 
ing that  information,  Wall  wrote  that  there  had  been  so)ne 
trouble  about  some  knives  belonging  to  the  machinery  not 
having  been  delivered,  but  that  if  the  company  would  deduct 
$25  for  the  knives',  there  would  be  no  more  trouble  about  the 
aocoiints. 

But  a  series  of  letters  from  the  company  to  the  defendants, 
of  dates,  May  26,  1893,  June  30,  1893,  July  5  and  July  8 
and  July  21,  1893,  are  sent  to  the  defendants  making  le- 
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mands  f 6r  the  payment  of  the  three  notes.  The^  letters  also 
show  that  the  defendants  were  claiming  payment  in  lumber 
to  Burgess.  On  August  3,  following^  the  defendants  sent 
tx>  the  plaintiffs  a  check  for  $105.83^  and  asked  that  the  same 
be  placed  to  their  credit  on  the  machine  bought  from  Bur- 
geeSj  and  on  15  September  following,  they  sent  $11.60  with 
the  request  to  place  the  same  on  the  machine  bought  from 
Burgess. 

The  testimony  of  the  defendants,  the  correspondence  be- 
tween them  and  the  plaintiffs  and  the  testimony  of  Burgess, 
all  taken  together,  explain  the  whole  transaction,  and  show 
that  there  is  no  evidence  that  any  payment  was  ever  made 
on  the  two  notes*  sued  on,  except  the  credit  of  $11.60  on 
the  $100  note,  either  in  lumber  or  in  money.  The  first  in- 
struction asked  by  the  plaintiffs  ought  therefore  to  have  been 
given. 

Error. 


DAVIS  V.  SUMMERFIELD. 

(Filed  November  25,  1902.) 

ADJOINING    LAND  OWNKRS— Excavations— Lateral   Support — No- 
t  ice — Negligence — Damages. 

It  is  negligence  to  excavate  by  the  side  of  the  wall  of  an  ad- 
joining land-owner  without  giving  notice  of  the  extent  and 
plan  of  the  proposed  excavation. 

Action  by  B.  Davis  against  M.  &  0.  Summerfield,  heard 
hj  Judge  Walter  H,  Neal  anJ  a  jury,  at  Mfrch  Torr  ,  1903y 
of  the  Superior  Court  of  Durham  County.  From  a  jndg- 
nent  for  the  plaintiff,  the  defendant  appealed. 

Boone,  Bryami  &  Biggs^  for  the  plaintiff. 
Winston  £  Fuller j  for  the  defendants. 
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Clabk,  J.  This  is  an  action  for  damages  caused  by  depriv- 
ing the  soil  under  plaintiff's  wall  of  its  lateral  support,  by  neg- 
ligence of  the  defendant  while  excavating  for  a  new  building 
on  an  adjoining  lot  The  right  to  lateral  support  ha&  been 
before  this  Court  in  Hammond  v,  Schiff,  100  N.  C,  161, 
and  the  whole  subject  is  discussed  in  the  very  full  and  elabo- 
rate notes  to  Larson  v.  Railroad,  110  Mo.,  234 ;  33'  Am^  St. 
Rep.,  446 — 447 ;  16  L.  R.  A.,  330.  Another  full  considera- 
tion may  be  found  in  Jones  on  Easements,  sects.  585 — 631. 
There  was  evidence  that  the  defendant  made  his  excavation 
two  feet  deeper  than  the  bottom  of  the  foundation  of  the 
plaintiff's  wall,  causing  it  to  crack  and  otherwise  injuring  the 
plaintiff's  building.  There  was  counter-evidence,  and  the 
jury  as  triers  of  the  fact  found  a  verdict  for  the  plaintiff  and 
as&essed  his  damages  at  $225. 

The  exceptions  presented  on  the  appeal  are  very  numer- 
ous and  were  very  fully  and  ably  argued  here,  as  doubtless 
they  also  were  below.     After  careful  consideration,  we  find 
110  material  error.     The  only  new  point   or  proposition  not 
heretofore  decided,  and  the  point  perhaps  most  pressed  on  the 
argument,  is  the  following  instruction  to  which  the  defend- 
ant excepted:     ^'While  there  is  evidence  that  the  plaintiff 
knew  that  the  defendant  was  going  to  excavate  and  build, 
for  she  testified  to  that  herself,  still  the  defendant  owed  to 
her  the  duty,  which  is  not  an  unreasonable  one,  to  tell  her  of 
the  extent  of  his  propose  plan  so  she  might  adopt  measures 
for  self -protection,  if  she  chose  to  do  so,  and  the  Court  charges 
you  there  is  no  evidence  that  he  gave  proper  notice  to  the 
plaintifiF  on  the  line  above  indicated.     To  give  this  notice  in- 
volves no  expense  to  the  proprietor,  and  affords  opportunity 
to  the  adjoining  owner  to  protect  his'  rights  for  improvements 
made  by  one  proprietor  may  be  attended  with  disastrous  re- 
anlts,  even  when  prosecuted  by  competent  workmen."     We 
see  nothing  unreasonable  or  erroneous  in  this  instruction. 

Vol.  131—23 
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So  far  from  giving  &tich  notice,  when  the  plaintiff  sent  over 
an  employee,  who  said  to  the  male  defendant,  "Mrs.  Davis 
says  please  protect  her  wall,  to  dig  it  out  in  sections,"  he 
replied,  "I  know  my  business,  let  her  attend  to  her  business," 
And  when  in  her  anxiety  about  the  safety  of  her  building, 
tlio  plaintiff  sent  over  another  person  to  ask  of  her  defendant 
**not  to  hurt  her  wall"  asking  that  the  work  might  be  prose- 
cuted in  such  a  manner  as  not  to  endanger  her  building,  the 
defendant  very  ungallantly  sBnt  the  lady  back  word,  "To  go 
to  the  devil." 

The  action  is  not  for  the  defendant's  rude  speeches,  it  is 
true,  but  certainly  after  these  messages  from  the  plaintiff, 
showing  her  anxiety  to  protect  her  wall,  he  at  least  owed  it 
to  her,  as*  his  Honor  charged,  to  give  her  notice  of  the  man- 
ner and  depth  of  his  proposed  excavations.     If  informed  in 
that  respect  she  might  have  placed  supports  under  her  wall, 
or  removed  weights  from  the  floors  or  otherwise  protected  her 
]>roperty ;  or  if  plaintiff's  plans'  seemed  an  illegal  invafiion  of 
her  rights,  she  might,  if  so  advised  by  counsel  learned  in  law, 
have  sought  protection  by  an  application  for  an  injimction. 
Tlio  defendant's  failure  to  give  such  notice  and  information 
was,  under  the  circumstances,  as  injurious  to  the  plaintiff  as 
the  manner  of  his  refusal  was  wanting  in  credit  to  himself. 
Jones  on  Easements,  sec.  610;  Spohn  v.  Dives,  174  Pa.  SL, 
474 ;  16  L.  R  A.,  330 ;  33  Am.  St.  Rep.,  at  page  470. 

The  true  rule  deducible  from  the  authorities'  seems  to  be 
that,  while  the  adjacent  proprietor  can  not  impair  the  lateral 
supiTort  of  the  soil  in  its  natural  condition,  but  is  not  required 
to  give  support  to  the  artificial  burden  of  a  wall  or  building 
superimposed  upon  the  soil,  yet  he  must  not  dig  in  a  negli- 
gent manner  to  the  injury  of  that  wall  or  building,  and  it 
is  negligence  to  excavate  by  the  side  of  the  neighbor's  ^wall, 
and  especially  to  excavate  deeper  than  the  foundation  of  that 
wall,  without  giving  the  owner  of  the  wall  notice  of  that  in- 
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tention,  that  he  may  underpin  or  shore  up  his  wall,  or  relieve 
it  of  any  extra  weight  on  the  floors,  and  the  excavating  party 
should  dig  out  the  soil  in  sections  at  a  time  so  as'  to  give  the 
owner  of  the  building  opportunity  to  protect  it  and  not  ex- 
pose the  whole  wall  to  pressure  at  once.  The  defendants  did 
not  give  any  notice  of  the  nature  of  their  proposed  excavation, 
and  the  evidence  justified  the  jury  in  finding  them  guilty  of 
negligence. 

Upon  the  whole  case  substantial  justice  appears  to  have 
been  done,  and  we  find  no  error  requiring  a  new  trial. 

Affirmed. 


LEPLBR  V.  WESTERN  UNION  TELEGRAPH   CO. 
(Filed  November  25,  1902.) 

1.  TELEX^RAPHS — Telegrams — Delivery — Agency — Negligence, 

Where  a  telegrram  to  a  person  is  addressed  in  care  of  a  corpora- 
tion, a  delivery  to  an  agent  of  the  corporation  is  sufficient. 

2.  TELEGRAPHS — Telegramth-Delivery — Agency— Negligence. 

Where  a  telegram  to  a  person  is  addressed  in  care  of  a  corpora- 
tion, it  is  not  the  duty  of  the  telegraph  company  to  inform 
the  agent  of  the  corporation  to  whom  it  is  delivered,  of  its 
contents. 

Action  by  Price  Lefler  and  another  against  the  Weetem 
Union  Telegraph  Company,  heard  by  Judge  Thomas  J.  Sha^v 
and  a  jury,  at  May  Term,  1902,  of  the  Superior  Court  of 
RowAX  County.  From  a  judgment  for  the  plaintiffs,  the 
defendant  appealed. 

Overman  &  Gregory,  and  Long  &  Nicholson,  for  the  plain- 
tiff6^ 

Arm  field  &  Turner,  t\  H.  Busbee,  and  Geo.  H.  Fearons, 
for  the  defendant. 
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FuBGHEs^  C.  J.  Action  for  damages  for  negligence  in  de- 
livering a  mee^sage  received  at  Mooresville,  Iredell  Country 
to  be  delivered  at  Salisbury,  Rowan  County. 

The  message  was  as  follows :  'To  Price  Lefler,  care  So. 
Railway  Co.,  Salisbury,  N".  C.  Mother  dying.  Come  at 
once.  D.  M.  Howabd.'' 

This  mesisage  was  received  by  defendant  company  at  8.20 
at  Mooresville,  and  received  at  Charlotte  at  10.55,  and  at 
Salisbury  at  11.15.     The  evidence  tended  to  show  that  the 
agent  at  Mooresville  endeavored  to  send  the  message  to 
Charlotte  at  once,  but  the  agent  at  Charlotte  did  not  answer 
his*  calls,  and  he  could  not  do  so  sooner  than  he  did.     TJpon 
the  message  reaching  Salisbury,  it  was  at  once  delivered  to 
Leroy  Shuping,  a  messenger  boy  16  years  old,  and  who  luui 
lived  at  Salisbury  all  his  life.     He  did  not  know  Price  Lefler, 
nor  did  he  know  where  he  lived,  nor  whether  in  Salisbury  or 
not,  and  it  would  seem  from  the  evidence  that  he  made  ex- 
tensive search  and  inquiry  for  Lefler,  the  sendee,  but  was  un- 
able to  find  him.     And  this'  being  so,  at  11.15  o'clock,  he 
delivered  the  message  to  Johnston,  the  ticket  agent  of  the 
Southern  Railway  at  Salisbury.     This  delivery  to  Johnson 
was  in  time  for  the  plaintiffs  to  have  gone  to  Mrs.  Ho"ward's 
before  her  funeral,  if  the  delivery  had  been  made  to  Price 
Lefler  in  person. 

The  dis'cussion  of  this  case  has  assumed  a  wide  range,  as 
the  discu&'sion  of  such  cases  usually  does.  But,  not  to  con- 
sider what  is  not  necessary  for  a  decision  of  the  case,  the  dis- 
cussion is  verv  much  limited. 

The  mossac^e  was  delivered  t/)  Johnson  in  proper  time, 
and  eliminates  the  discussion  of  any  negligence  there  may 
have  been  in  sending  the  message,  as  no  negligence  can  avail 
the  plaintiffs'  that  did  not  cause  the  injury.  It  also'  elimi- 
nates a  discussion  as  to  whether  the  mes'Senger  boy,  Shnping, 
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used  due  diligence  in  trying  to  find  Prioe  Lefiar  or  not,  who 
was  not  in  town  at  that  time. 

The  Court  properly  instmoted  the  jury  that  Johnson  wad 
a  proper  agent  of  the  Southern  Eailway  Company,  to  whom 
a  delivery  of  the  message  might  be  made,  and  a  delivery  to 
him  was  a  delivery  to  the  Southern  Railway  Company.     And 
as  the  message  was  directed  to  Price  Lefler  in  care  of  the 
Southern  Railway  Company,  the  said  company  was  made 
his'  agent,  and  a  delivery  to  the  agent  discharged  the  defend- 
ant from  further  liability  on  account  of  the  messaga     W.  U. 
Tel  Co.  V.  HcmgUon,  82  Texas,  561 ;  15  L.  R.  A.,  129 ;  27 
Am.  St.  Rep.,  918 ;  W.  U.  Tel  Co.  v.  Young,  77  Texas,  245 ; 
19  Am.  St  Rep.,  751.     These  cases'  were  cited  by  the  plain- 
tiffs for  the  purpose  of  showing  that,  although  the  tel^ram 
was  sent  in  care  of  the  Southern  Railway  Company,  it  was 
**till  the  duty  of  defendant  to  make  diligent  inquiry  for  Price 
J^fler,  which  the  plaintiffs  allege  was  not  done.     But  upon 
examination  of  the  cases  it  will  be  seen  that  this  is  only  nec- 
essary when  the  party  in  whose  care  the  message  is  sent 
can  not  be  found.     When  he  is  found  and  delivery  made  to 
him,  the  defendant  has  nothing  further  to  do  with  the  tele- 
irram.     In  this  case,  the  messenger  boy,  Shuping,  made  ex- 
tensive inquiry  for  Price  Lefler  before  he  delivered  the  mes- 
^Bge  to  the  Southern  Railway  Company.     This  he  need  not 
have  done,  but  might  have  delivered  it  to  the  Southern  Rail- 
way Company  at  once.     As  the  said  company  became  the 
a^ent  of  the  plaintiffs,  a  delivery  to  it  was  a  delivery  to  the 
plaintiffs.     Haughton^s  case,  stipra.     And  we  can  not  see 
(outside  of  the  statute)  how  the  defendant  incurred  any  lia- 
bility for  not  informing  the  plaintiff's  agent  what  was  in  the 
tel^ram.     The  plaintiff  was  then  in  possession  of  the  mes- 
^age^  and  it  could  speak  for  itself. 

If  the  defendant's  messenger  could  have  found  Price  Lefler 
and  delivered  the  message  to  him,  that  would  have  been  a 
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compliance  with  its  contract,  and  a  discharge  from  any  fur- 
ther liability.  But  it  seems  that  a  delivery  to  the  wife  of 
Price  Lefler  might  not  have  been  a  sufficient  delivery.  It 
would  not  have  been  a  literal  compliance  with  the  contract; 
but  it  would,  at  least,  be  a  presumptive  delivery,  and  a  ques- 
tion for  the  jury,  and,  unless  some  reason  was  shown  why  it 
was  not  or  should  not  be,  it  would  be  held  sufficient.  Gray 
on  Communications  by  Telegraph,  Sec.  23. 

While  the  Court  charged  the  jury  correctly  that  a  delivery 
to  the  Southern  Railway  Company  was  a  compliance  with 
the  contract,  and  a  delivery  to  Johnson  was  a  delivery  to  said 
company,  it  erroneously  charged  the  jury  that  if  they  found 
from  the  evidence  that  a  prudent  man  would  have  informed 
Johnson,  when  the  message  was  delivered  to  him,  that  "It  was* 
a  very  important  message,"  then  it  was  the  duty  of  the  defend- 
ant to  have  done  so,  "and  if  it  did  not,  it  was  guilty  of  n^li- 
gence."  This  was  excepted  to,  and  was  error.  It  was  no 
part  of  the  defendant's"  duty  to  inform  the  plaintiffs  nor  their 
agent  what  the  telegram  contained,  and  it  had  no  right  to  in- 
form any  one  else.     For  this  error  there  must  be  a 

New  Trial. 

Douglas,  J.,  concurs  in  the  result. 
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TOWN  OF  GASTONIA  v.  McENTEE-PBTERSON  ENGINEERING 

COMPANY. 

(Filed  November  25,  1902.) 

1.  GARNISHMEINT — Attachments — Contracts — Liens. 

The  creditors  of  a  contractor  acquire  no  lien  on  funds  in  the 
hands  of  a  town  applicable  to  the  contract  between  the  con- 
tractor and  the  town,  by  garnishments  served  before  the 
completion  of  the  contract. 

2.  PRINCIPAL  AND  SURETY— Contract*. 

A  surety  of  a  contractor  is  entitled  to  have  funds  in  the  hands 
of  a  town  applicable  to  the  contract  between  the  contractor 
and  the  town  applied  in  satisfaction  of  claims  secured  by 
the  bond  as  against  other  general  creditors  of  the  con- 
tractor. 

Action  by  the  town  of  Gastonia  and  others  against  the 
ifcEntee-Peterson  Engineering  Company  and  the  American 
Surety  Company,  heard  by  Judge  H.  R,  Starbvck  and  a  jury, 
at  February  Term,  1902,  of  the  Superior  Court  of  Gaston 
County. 

This  was  a  civil  action,  tried  at  the  Spring  Term,  190i\  of 
Gaston  Superior  Court  by  Judge  Starbuck.  A  jury  trial 
having  been  waived,  the  Court  having  found  the  facts  as*  set 
out  in  the  record,  to  which  findings  there  was  no  exception, 
except  to  finding  No.  12.  The  action  was  originally  brought 
by  the  town  of  Gastonia  to  recover  upon  a  bond  in  the  penal 
sum  of  $3,000,  executed  by  the  McEntee-Peterson  Engineer- 
ing Company,  as  principal,  and  the  American  Surety  Com- 
pany as  surety,  to  the  town  of  Gastonia  and  its  Mayor  and 
Board  of  Aldermen,  to  indemnify  and  save  harmless  the  obli- 
gees against  loss  or  damage  on  account  of  the  construction  of 
an  electric  lighting  plant  and  water  works  pumping  station 
by  the  engineering  company,  and  to  secure  the  payment  of  all 
maierials  furnished  and  used,  and  labor  performed  in  the  con- 
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struction  of  said  pvblic  works.  The  engineeriBg  company, 
before  entering  upon  said  work,  executed  a  written  contract 
wdth  the  town,  by  which  it  stipulated  to  construct  said  works 
for  $7,270,  in  accordance  with  the  terms  of  said  contract,  and 
contemporaneous  with,  and  as  a  part  thereof,  executed  said 
bond  a&'  principal,  with  the  surety  company  as  surety,  for  the 

purposes  above  stated. 

The  work  was  completed  according  to  contract,  and  ac- 
cepted by  the  town  on  20  October,  1900,  at  which  time  there 
remained  in  the  hands  of  the  officers  of  the  town  a  balance 
of  $1,560.86  of  the  price  agreed  to  be  paid  for  said  work,  and 
the  engineering  company  owed  to  the  plaintiffs  (other  than 
the  town  and  its  officers)' $3,907.64,  for  materials  furnished 
to  and  used  by  the  engineering  company  in  constructing  said 
work,  no  part  of  which  has  ever  been  paid. 

On  the  18  October,  1900,  the  Post-Glover  Electric  Com- 
pany instituted  a  civil  action  in  the  Superior  Court  of  said 
county  against  the  engineering  company  to  recover  the  sum 
of  $302.88  (an  indebtedness'  not  contracted  for  materials  or 
labor  used  in  or  about  said  works),  and  caused  a  warrant  of 
attachment  to  be  issued  therein,  by  virtue  of  which  the  Sheriff 
of  said  county,  on  19  October,  levied  upon  said  water  works 
pumping  station  and  electric  lighting  plant,  as  the  property  of 
said  engineering  company,  and  also  served  notice  of  garnish- 
ment upon  the  town  and  its  officers  of  any  funds  in  the  hand? 
of  either,  belonging  to  or  due  the  engineering  company;  and 
on  the  20th  of  said  month,  the  Illinois  Insulated  Wire  Com- 
pany also  instituted  a  civil  action  against  the  engineerinsc 
company  to  recover  the  sum  of  $999.16  (for  materials  fur- 
nished to  and  used  by  the  engineering  company  in  construct- 
ing said  works),  and  likewise  attached  and  gamisheed  the 
sam^  property  and  fundis  levied  upon  in  the  Post-Glover  case. 

The  town  and  its  officers  filed  answers  to  the  notices  of 
garnishment  in  both  cases,  in  which  they  denied  that  they 
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owed  anj'  debt  or  held  any  funds  belonging  to  the  engineering 
company  subject  to  garrdshment,  having  been  compelled  for 
that  purpose  to  employ  counsel  to  advise  and  represent  iJiem 
in  said  matters,  at  the  cost  of  $300. 

Subsequently,  on  8  February,  1901,  the  town  of  Gastonia, 
nlonc,  instituted  this  action  against  the  defendants,  for  the 
purpose  of  adjudicating  the  rights  and  interest  of  the  several 
parties  claiming  the  balance  of  the  funds  in  its  hands,  as  a 
part  of  the  contract  price  for  said  work,  and  also  to  recover 
The  penalty  of  said  bond,  to  be  discharged  by  the  payment  of 
$300,  paid  out  by  it  in  defending  said  garnishment  proceed- 
ing, and  the  further  sum  of  $3,907.64,  the  balance  due  for 
materials  furnished  as  aforesaid,  less  the  sum  of  $1,560.86, 
the  balance  of  the  original  contract  price  for  said  work  re- 
maining in  the  hands  of  its  officers.  At  June  Term,  1901, 
of  said  Court,  upon  affidavit  and  petition,  the  Court  permit- 
ted all  the  plaintiffs  (other  than  the  town  of  Gastonia)  to 
become  parties  plaintiff  in  this  action. 

At  the  February  Term,  1902,  this  action  and  the  cases  of 
the  Post-Glover  Electric  Company  and  the  Illinois  Insulated 
Company  against  McEntee-Peterson  Engineering  Company, 
were,  by  consent,  and  without  prejudice,  consolidated. 

Upon  the  facts  found,  the  Court  gave  judgment  for  the 
plaintiffs  for  the  full  penalty  of  the  bond,  to  be  discharged 
upon  the  payment  of  the  "balance  found  to  be  due  upon  the 
said  Slim  of  $3,907.64,  for  materials  furnished  by  the  several 
plaintiffs  above  named,  with  six  per  cent  interest  from  the 
23d  of  October,  1900,  until  paid,  after  applying  thereto  the 
?um  of  $1,410.86,  the  balance  remaining  in  the  hand&i  of  the 
officers  of  said  town  of  the  contract  price  of  said  work,  after 
deducting  the  sum  of  $150  paid  out  by  it  for  legal  services 
rendered  as  aforesaid." 

The  Court  also  adjudged  that  neither  the  Post-Glover  Elec- 
tric Company  nor  the  Illinois  Insulated  Wire  Company  ao- 
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quired  any  lien  "upon  the  tangible  property  levied  upon  by 
virtue  of  the  warrants'  of  attachment  issued  in  said  action,  or 
upon  the  alleged  indebtedness  of  $1,650.86  of  the  plaintiff 
municipal  corporation  to  the  McEntee-Peterson  Engineering 
Company,  by  virtue  of  the  notice  of  garnishment  served  upon 
the  officers  of  said  town  by  the  Sheriff  in  said  action. '^  From 
this  judgment  the  Post-Glover  Electric  Company  and  the 
Illinois  Insulated  Wire  Company  appealed. 

R,  L.  Durham,  for  the  plaintiffs. 

Burwell,  Walker  &  Cansler,  for  the  defendants. 

Clark,  J.  (after  stating  the  ca&e  as  above).  The  excep- 
tions to  the  judgment  of  the  Court,  holding  that  the  attach- 
ment levied  upon  the  water  works  pumping  station  and  elec- 
tric lighting  plant  created  no  lien  on  the  property,  can  not  be 
sustained.  Snow  v.  Commissioners,,  112  N.  C,  336;  Vaughn 
V,  Covimissioners,  118  IST.  C,  636. 

It  is  true  thai  in  the  case  of  an  ordinary  debt  owing  by  a 
town  to  a  third  person,  the  debt  may  be  garnisheed,  1  Dillon 
Mun.  Corp.  (4th  Ed.),  Sec.  101;  but  here,  the  engineering 
company  itself  could  not  have  recovered  the  fimd  until  it 
had  complied  with  its  contract  with  the  town  by  furnishing  it 
with  releases  of  all  claims  for  material  used  in  constructing 
the  work,  and  the  gamishers  can  have  no  greater  claim  against 
the  town  than  the  garnishees  through  whom  it  is  sought  to 
make  the  collection.     And  further,  as  this  monev  was  not  due 
the  engineering  company  at  the  date  of  the  garnishment  (the 
work  not  having  been  completed  and  accepted),  and  as  the 
engineering  company  never  did  become  entitled  to  demand 
the  payment  of  said  money,  for  the  reasons'  above  stated,  the 
several  creditors  who  gave  the  town  notice  of  their  claims  for 
material  furnished   the  engineering  company,   thereby   ac- 
quired a  claim  upon  said  funds,  at  least  superior  to  any  rights 


N.  C]  AUGUST  TERM,  1902.  363 


Gastonia  V,  Engineering  Co. 


the  gamishers  acquired.  Besides,  the  American  Surety  Com- 
panv,  having  become  surety  to  the  engineering  company  for 
the  faithful  performance  of  said  contract,  upon  any  default  of 
its  principal,  by  which  it  became  liable  on  said  bond,  if  it 
did  not  become  subrogated  to  the  rights  of  its  principal  in 
this  fund,  it  is  at  least  entitled  to  have  it  applied  to  the  pay- 
ment of  these  claims*  for  materials,  in  exoneration  of  its  lia- 
bility therefore.  Pation  v.  Carr,  117  N.  C,  176. 
No  Error. 


TOWN  OF  GASTONIA  v.  McENTEE-PETERSON  ENGINEERING 

COMPANY. 

(Filed  November  25,  1902.) 

1.  CONTRACTS  -—Parties  — Bonds  —Beneficiaries— Laborers— Mate- 

rial  Men, 
The  beneficiaries  of  a  contract,  though  not  a  party  or  privy 
thereto,  may  maintain  an  action  thereon. 

2.  CONTRACTS — Attorney   and   Client — Fees — Bonds — Municipal 

Corporations. 

Where  a  contractor  executes  an'  indemnity  bond,  guaranteeing  a 
town  against  loss  on  account  of  the  performance  of  the  con- 
tract, the  contractor  and  its  surety  are  not  liable  on  their 
bond  for  counsel  fees  paid  by  the  town  iu  defense  of  suits 
brought  against  the  town  by  creditors  of  the  contractor. 

AcTiOT^  by  the  Town  of  Gastonia  and  others  against  the 
JfcEntee-Peterson  Engineering  Company  and  the  American 
Surety  Company,  heard  by  Judge  H.  R.  Starhuck  and  a  jnr^-, 
at  February  Term,  1902,  of  the  Superior  Court  of  Gaston 
County.  From  a  judgment  for  the  plaintiffs,  the  American 
Surety  CJompany  appealed. 

The  statement  of  case  in  the  appeal  of  the  Post-Glover 
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Electric  Company  and  Illinois  Insulated  Wire  Company,  in 
this  case,  anie,  is  a  sufficient  statement  in  this  appeal. 

BuTwell,  Walker  &  Cansler^  for  the  plaintiffs. 
Jxdius  C.  Martin,  for  the  defendant. 

Clark,  J.     The  defendant  engineering  company  entered 
into  a  contract  with  the  town  of  Gastonia,  to  construct  a  water 
works  and  sewerage  system  and  an  electric  lighting  system  in 
and  for  said  town  of  Gastonia,  and  with  its  co-defendant,  the 
American  Surety  Company,  of  New  York,  entered  into  a 
bond  to  pay  claims  for  materials  used  and  work  and  labor 
done  in  the  construction  of  said  systems,and  there  is  a  balance 
due  on  said  contract  by  the  town  of  Gastonia,  which  is  claimed 
by  the  said  engineering  company,  and  also  by  persons  who 
furnished  material  and  performed  work  and  labor  in  the  con- 
struction of  the  said  systems,  under  the  contract  between  the 
town  and  the  engineering  company,  the  said  balance  being 
$1,560.86;  and  the  other  plaintiffs  seek,  by  this  action,  to 
charge  the  other  defendant,  the  American  Surety  Company, 
upon  its  indemnity  bond  for  $3,000,  given  as  aforesaid,  for 
the  amounts  alleged  to  be  due  them  for  work  and  labor  per- 
formed and  materials  furnished  in  the  construction  of  said 
systems,  and  to  the  end.  that  the  amounts  due  for  materials 
and  labor  may  be  determined,  all  persons  holding  sudi  claims 
were  properly  made  co-plaintiffs. 

The  contract  between  the  town  of  Gastonia  and  the  engi- 
neering company  contains  the  following:  "Section  1  of  the 

contract  provides  that  the  contractor  is  required  to  f umisih  all 
materials  and  labor  required  in  the  construction  of  the  public 
works  embraced  in  said  contract'' 

Section  6  provides  that  "the  contractor  further  agrees  that 
he  will,  and  concurrent  with  this  contract,  does  execute  a 
bond  in  the  penal  sum  of  $3,000,  in  such  form  and  with  such 
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suretieB  sB  may  be  approved  by  the  Mayor  and  Aldermen  of 
the  town  of  Gastonia,  conditioned  to  indemnify  and  save 
harmless  said  town  and  Board  from  all  suits  *  *  f 
brought  against  said  town  or  said  Board,  or  both,  ♦  *  * 
for  or  on  account  of  any  injuries'  or  damages  sustained  or 
received  by  any  person,  structure  or  property  by  or  from  said 
contractor,  *  *  *  or  by  or  in  consequence  of  any  act 
or  omission  of  said  contractor,  his  servants  or  agents ;  and  the 
faithful  performance  of  this  contract,  and  for  the  payment  of 
aU  material  used  and  wages  of  all  laborers  employed  by  sadd 
contractor/* 

Section  10  provides  that  the  said  contractor  hereby  further 
agrees  that  it  "shall  not  be  entitled  to  demand  or  receive  pay- 
ment except  in  the  manner  set  forth  in  this  agreement,  and 
further  agrees  that  it  will  produce  full  releases  of  all  claims 
from  all  persons  who  have  furnished  machinery  or  labor  for 
the  work,  whenever  the  board  may  require  it." 

The  bond  executed  by  the  surety  company  provides  that 
"if  the  above  boimden,  the  McEntee-Peterson  Engineerins; 
Company,  its  heirs,  executors,  administrators,  successors  or 
assigns  shall  in  all  things  stand  to  and  abide  by,  and  well 
and  truly  keep  and  perform  the  terms,  covenants,  conditions 
and  agreements  in  such  contract  contained,  on  its  part  to  be 
kept  and  performed  and  each  of  them,  at  anv  time  and  in 
the  manner  and  form  therein  specified,  then  said  obligation 
shall  be  null  and  void." 

Though  no  mechanic's  lien  could  be  filed  against  the  prop- 
erty, in  the  hands  of  the  town,  it  was  competent  for  the  par- 
ties to  contract,  and  they  did  contract  that  the  engineering 
company  should  pay  for  "all  materials  used  and  wages  of  all 
laborers  employed  by  said  contractor,"  and  the  surety  com- 
pany became  responsible  for  the  execution  of  that  stipulation. 
The  engineering  company  has  defaulted  in  this  respect  to  an 
amount  greater  than  the  penalty  of  the  bond  executed  against 
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the  American  Surety  Company,  to-wit,  in  the  sum  of 
$3,907.64,  for  material  furnished  by  several  parties  who 
have  been  made  co-plaintiffs  in  this  action  for  the  purpose  of 
ascertaining  and  determining  the  amount  of  the  indebtedness 
severally  due  them. 

The  town  desired  to  know  whether  it  should  pay  said  bal- 
ance to  the  engineering  company  or  (in  view  of  the  fact  that 
it  had  stipulated  with  said  company,  and  required  surety, 
that  the  company  should  pay  off  all  claims  for  labor  and  ma- 
terials before  calling  on  the  town  for  settlement),  whether  it 
was  not  its'  duty  to  require  compliance  with  this  requirement 
in  favor  of  the  claimants  for  labor  and  material.  Those 
claimants,  being  the  beneficiaries  of  the  contract,  could  have 
brought  their  separate  actions  on  said  contract  against  tht 

engineering  company  and  its'  surety,  and  it  was  eminently 

* 

proper,  and  saves*  multiplicity  of  suits,  the  time  of  the  Court 
and  unnecessary  Court  costs ;  that  they  should  be  co-plaintiffs 
in  this  action,  to  the  end  that  the  entire  matter  should  be 
settled  and  determined  in  one  action. 

In  Gorrell  v.  Water  Co,,  12^  K  C,  828 ;  46  L.  R.  A., 
513  ;  70  Am.  St.  Rep.,  598,  it  was  held,  after  careful  consid- 
eration and  full  discusBion,  that  the  beneficiaries  of  a  con- 
tract, though  not  a  party  or  privy  thereto,  can  maintain  an 
action  thereon.     In  that  case  the  beneficiaries,  the  citizens  of 
the  town,  were  ascertained  by  reference  to  the  nature  of  the 
contract,  but,  in  this  case,  the  contract  is  more  specific  and 
points  out  those  who  shall  furnish  labor  or  material  as'  spe- 
cially  designated   to   be  protected.     The   contract  requires 
surety  for  such  stipulation,  and  provides  that  the  town  can 
not  be  called  upon  for  settlement  by  the  engineering  com- 
pany, imtil  receipts  for  such  claims'  are  furnished  by  the 
company.     It  was  a  wise,  thoughtful  and  considerate  pro- 
vision inserted  by  the  town  requiring  the  engineering  com- 
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pany,  a  non-resident  corporation,  to  pay  the  labor  and  mate- 
rial men,  who  are  usually  residents  of  the  town  or  vicinity, 
before  it  could  claim  any  balance  due  on  the  work.  This  is 
just  to  such  parties,  whose  amounts  claimed  for  labor  and 
material  are  usually  small,  and  who  should  not  be  forced  to 
attachment  or  other  legal  proceedings  when  the  town,  whose 
funds  are  raised  by  taxation,  can  protect  its  own  people  by 
such  a  stipulation  as  this,  requiring  payment  of  these  just 
claims  before  receiving  the  town  funds  to  be  carried  off  where 
they  can  not  be  reached.  It  would  be  well  if  every  munici- 
pality which  has  public  works  executed  should  insert  a  similar 
provision  in  its  contract  for  the  protection  of  labor  and  mate- 
rial men,  who  are  usually  its  own  citizens.  Indeed,  in  this'  con- 
tract it  is  further  provided  that  all  labor  employed  shall  be 
'Tiome  labor,"  except  as  to  such  skilled  labor  as  could  not  be 
found  there,  thus  showing  throughout  that  the  labor  and  ma- 
terial men  are  beneficiaries'  in  contemplation  of  the  contract- 
ing parties. 

The  proposition  laid  down,  with  citation  of  authority  in 
Gorrell  v.  Water  Co.^  supra,  had  been  intimated,  without  ac- 
tual decision  in  Haun  v.  Burrell,  119  N".  C,  at  page  548, 
and  Sams  v.  Price,  Ibid.,  572.     It  has  since  been  expressly 
held  in  Shoaf  v.  Insurance  Co,,  127  N.  C,  308 ;  80  Am.  St. 
Eep.,  804,  which  holds  that  a  policy  holder  in  an  insurance 
company  can  maintain  an  action  for  a  lob's  on  property  cov- 
ered by  his  policy  against  another  company  in  which  the 
first  company  reinsured  its  risks.     In  that  case,  it  was  ex- 
ppessly  stipulated  that  the  contract  was  only  effective  between 
the  two  companies',  and  that  no  holder  of  a  policy  in  the  first 
company  should  be  entitled  to  enforce  the  reinsurance  against 
the  reinsuring  company.     But  this  Court  held  that,  notwith- 
standing that  stipulation  the  policy  holder  was  entitled  to 
recover  against  the  second  company.     In  the  present  case, 
the  contract  expressly  stipulates  who  the  beneficiaries  are,  the 
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labor  and  material  men.  It  is  provided^  as  one  of  the  oon- 
siderationa  of  the  contract,  that  they  shall  be  paid  and  their 
receipts  delivered  to  the  town,  the  other  contracting  party, 
and  the  surety  company  stipulates  for  the  performance  of 
that  condition.  The  contract  requires  this  and  some  other 
matters  absolutely,  and  the  provision  to  save  harmless  the 
town  is  merely  thrown  in  at  the  end  as  a  careful  saving 
clause  to  cover  anything  that  may  have  been  omitted — ^not  to 
restrict  or  repeal  any  stipulations  expressly  made. 

Gorrell  v.  Water  Co.,  supra,  has  been  cited  as  authority  in 
Lacy  V.  Webb,  130  N.  C,  545.  It  is  amply  sustained  else- 
where. Oorrell  v.  Water  Supply  Co.,  124  N.  C,  328 ;  70 
Am.  St  Rep.,  at  page  605;  7  Am.  and  Eng.  Enc.  (2d  Ed.), 
104-110.  Though  there  is  some  conflict  of  authority  else- 
where, there  is  none  in  our  decisions.  This  is*  necessarily  the 
true  doctrine  wherever  the  statute,  as  in  this  State,  requires 
the  real  party  in  interest  to  bring  suit,  and  is  the  rule  in 
equity  also.  7  Am.  and  Eng.  Enc.  (2d  Ed.),  110,  notes  1 
and  3.  In  Lyman  v.  Lincoln,  38  Neb,,  794,  the  Court  ex- 
pressly held,  citing  authorities,  in  a  case  "on  all  fours"  with 
the  case  at  bar,  that  "the  promise  they  (the  contractor  and 
surety)  made  to  the  city  of  Lincoln  was  for  the  benefit  of  all 
persons  who  furnished  labor  and  materials  used  imder  said 
contract,  and  such  i^ersons  could  sue  on  said  bond,  and  that 
an  express  statute  was  not  necessary  to  give  the  city  authority 
to  require  such  a  bond  of  the  contractor,  and  that  awarding 
the  contract  was  sufficient  consideration  to  support  such 
promise  both  by  the  contractor  and  his  surety."  This  case 
has  been  repeatedly  affirmed  by  the  same  Court,  notably  iu 
Doll  V.  Crume,  41  Neb.,  655 ;  Morton  v.  Harvey,  57  Neb., 
304.  The  same  principle  has  been  enforced  by  the  Supreme 
Court  of  MissJouri  in  Leavers  v.  Howard,  144  Mo.,  6Zl; 
School  District  v.  Livers,  147  Missouri,  580;  St.  Louis  v. 
Von  Phul  133  Mo.,  561 ;  54  Am.  St.  Rep.,  695,  which  says 
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the  town  owes  this  duty  to  laborers  to  protect  them.  To  like 
effect  have  been  the  decisions  in  the  Appellate  Court  of  In- 
diana— Williams  v.  Marklcmd,  15  Ind.  App.,  669 ;  Yowig  v, 
Yowng,  21  Ind.  App.,  509 ;  King  v.  Downey,  24  Ind.  App., 
262  j  In  Iowa,  Baker  v.  Bryaaij  64  Iowa,  561;  and  in  Cali- 
fornia, Union  Works  v.  Dodge^  129  Gal.,  300.  A  leading 
case  upon  this  subject  is  Philadelphia  v.  Stewart^  195  Pa. 
St,  309,  which  is  reaffirmed  in  cas'es  between  the  same  par- 
ties, 198  Pa.  St.,  422,  and  201  Pa.  St.,  526.  The  additional 
reason  is  given  in  these  last  cases  that  the  sub-contractors  for 
labor  and  material,  not  being  able  to  file  any  lien  against  n 
city  and  having  no  security  beyond  the  doubtful  solvency  of 
the  contractor,  it  is  public  policy  that  the  city  should,  as  in 
our  case,  stipulate  for  payment  of  the  labor  and  material  men 
to  prevent  the  work  being  "scamped"  or  done  by  unworthy 
or  unfit  men.  All  of  the  above  hold  that  such  beneficiaries 
can  maintain  an  action  on  the  contract. 

The  former  decision  of  this  Court,  Morehead  v.  Winston, 
73  X.  C,  398 ;  Peacock  v,  Williams,  98  N.  C,  324,  and 
Woodcock  V.  BostiCj  118  N.  C,  822,  have  not  been  overruled^ 
and  are  readily  distinguishable  in  that  there  was  no  indica- 
tion in  the  facts  of  those  cases  that  the  third  party  had  a  right 
to  any  benefit  under  the  contract.  As  to  them,  the  contract 
was  res  inter  alia  acta.  In  Gorrell  v.  Water  Co.,  supra,  from 
the  nature  of  the  contract,  public  water-works,  paid  for  by 
public  money,  it  was  apparent  that  tl?^  property  of  the  citi- 
zens was  to  be  protected.  From  the  nature  of  the  transac- 
tion in  Lacy  v.  Webb  and  Shoaf  v.  Ins.  Co,,  supra,  it  was 
apparent  that  those  not  parties  to  the  contract  were  benefi- 
eiaries,  though  in  the  latter  case  there  was'  a«istipulation  which 
attempted  to  bar  the  policy-holder  from  bringing  an  action. 
In  the  present  case,  as  we  have  said,  the  third  party,  the  ma- 
terial and  labor  men,  are  especially  referred  to  in  the  contract 
as  beneficiaries  thereof,  and  for  their  protection  surety  is 
Vol.  181 24 
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required,  and  their  payment  by  the  engineering  company  is 
made  a  condition  precedent  before  said  company  can  call  upon 
the  town  for  payment. 

His  Honor  properly  gave  judgment  in  favor  of  the  material 
and  labor  men,  plaintiffs  herein,  against  the  defendants,  the 
engineering  company  and  its  surety,  for  the  undisputed 
amount  of  their  claims,  after  first  applying  thereto  the  bal- 
tmco  due  said  engineering  company  by  the  town. 

The  judgment  should  l)e  reformed,  however,  by  striking 
out  the  credit  of  $150,  allowed  the  town  for  counsel  fees,  ex- 
l>ended  in  defending  actions  brought  by  the  Post-Glover  Elec- 
tric Company  and  the  Illinois  Insulated  Wire  Company,  to 
subject,  by  garnishment,  the  aforesaid  balance  of  $1,560.8(> 
to  payment  of  indebtedness*  due  them  by  the  engineering 

company.  It  was  simply  the  misfortune  of  the  town  that 
said  actions  were  brought,  and  there  is  no  stipulation  in  the 
contract  of  the  engineering  company  or  of  the  American 
Surety  Company  covering  responsibility  for  counsel  fees  in 
defending  an  action  of  that  nature. 

As  thus  modified,  tlie  judgment  of  the  Court  Ix^Iow  is 

AflJrmed. 
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MOORE  V.  MOORE. 
(Filed  November  25,  1902.) 

1.  DIVORCE — Alimony  Pendente  Lite — Reduction — Motions — Venve. 

A  motion  to  reduce  alimony  pendente  lite  may  be  made  any- 
where in  the  district  in  which  the  action  is  pending. 

2.  DIVORCE — Alimony   Pendente   Lite — Reduction — Motion — Juris- 

diction—Acts 1901,  Chap.  28,  Sec.  J^—The  Code,  Bees.  SSS'-'iH, 
S79, 

A  resident  judge  holding  court  in  another  district  can  not  hear  a 
motion  to  reduce  alimony  pendente  lite,  in  a  suit  pending  in 
the  district  in  which  he  resides. 

3.  DIVORCE —AMmony  Pendente  Lite — Reduction  ^Motions —The 

Code,  Sees.  274,  1^01, 

Where  a  motion  to  reduce  alimony  pendente  lite  has  been  dis- 
allowed, another  motion  for  the  same  purpose  should  not  be 
heard  unless  a  different  state  of  facts  is  shown  and  a  receipt 
exhibited  for  a  reasonable  proportion  of  the  allowance  made 
at  the  former  hearing. 

Action  by  Jennette  G.  Moore  against  J.  H.  Moore,  lioard 
by  Judge  W.  B.  Councill,  at  Chambers,  at  Hickory,  N.  C, 
July  26,  1902.  From  an  order  reducing  alimony  pendente 
lite  in  a  divorce  suit  pending  in  Alexander  County,  the  ]>laiu- 
tiff  appealed. 

Long  &  Nicholson^  for  the  plaintiff. 
A.  C.  Mclntoshj  for  the  defendant. 

Oi-ABK,  J.  This  is  a  motion  for  alimony  pendente  litr 
which  was  before  this  Court,  180  K  C,  333.  When  the  de- 
cision was  certified  down,  the  defendant  moved,  on  10th 
July,  1902,  before  Judge  Starbuck,  then  holding  by  regular 
rotation  of  the  Courts  of  the  Thirteenth,  Judicial  District,  in 
which  this  action  is  pending,  to  reduce  the  former  allowance. 


J  I 
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.This  his  Honor  refused,  rendering  the  judgment  set  out  in 
the  record.  Thereupon,  on  26th  July,  1902,  the  defendant 
renewed  the  motion  before  Judge  Coimcill,  the  resident  Judge 
of  the  Thirteenth  Judicial  IHstrict,  but  at  that  time  in  regu- 
lar rotation,  assigned  to  duty  in  the  Fifteenth  Judicial  Dis- 
trict, who  reduced  the  allowance  to  $3,000,  and  the  plaintiflF 
appealed.  Her  first  exception  is  that  Judge  Councill  had  no 
jurisdiction. 

A  motion  for  judgment  on  the  merits,  or  a  motion  in  the 
cause,  strictly  speaking,  can  be  heard  only  in  the  county 
where  the  action  is  pending,  but  a  motion  in  an  ancillary  pro- 
ceeding can  be  heard  anywhere  in  the  district,  and  this  being 
a  motion  of  that  nature  could  be  so  heard.  Moore  v,  Moore, 
130  N.  C,  334,  and  cases  there  cited.  Tliere  is  no  defect  of 
jurisdiction  on  that  score,  as  the  hearing  was  within  the  dis- 
trict. But,  under  our  rotating  system,  the  Judge  holding  by 
rotation  the  Courts  of  a  district  has,  during  the  six  months 
he  is  assigned  thereto  (Laws  1901,  Chap.  28,  Sec.  4),  the  sole 
jurisdiction  therein  {State  v.  Ray,  97  N.  C,  510,  and  numer- 
ous cases  there  cited),  just  as  the  resident  Judge  had  when 
there  was  no  rotation  (Birdsey  v.  Harris,  68  N.  C,  92),  ex- 
cept in  the  cases  otherwise  specially  provided  ]>y  statute,  and 
those  exceptions  in  civil  cases  are  restricted  to  restraining 
orders  and  injunctions  to  the  hearing  (Code,  Sees.  336-337). 
and  the  apopintnient  of  receivers.  Code,  Sec.  379.  Habeas 
corpus  proceedings  are  an  exception  also,  but  that  is  a  pre- 
rogative writ.  As  to  contempt  proceedings  they  are  criminal 
in  their  nature,  for  the  Governor  can  relieve  from  the  judg- 
ment by  virtue  of  the  pardoning  power.  Hennng  v.  Pugh, 
126  N.  C,  at  page  862. 

Judge  Councill  was  by  virtue  of  the  statute  Judge,  at  the 
time  this  motion  was  heard,  of  the  Fifteenth  Judicial  Dis- 
trict, and  having  no  jurisdiction  in  the  Thirteenth  Judicial 
District,  in  which  he  was'  resident,  of  any  motion  in  a  civil 
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action  (Staie  v.  Ray,  supra),  other  than  motions  for  re- 
straining orders,  injunctions  to  the  hearing,  and  for  appoint- 
ment of  receivers,  his  judgment  herein  is  therefore  void. 

The  plaintiff  further  contends  that  Judge  Starbnck's  order 
of  12th  July  made  this  matter  of  reduction  of  the  alimony 
res  jvdicaia^     It  is*  true  that  when  a  Judge  of  the  Superior 
^^ourt  has  rendered  an  erroneous  judgment  the  remedy  is 
>olely  by  appeal,  and  that  another  Judge  can  not  modify  or 
hold  it  erroneous'.     Henry  v.  Hilliard,  120  N.  C,  at  page 
487.     Such  other  Judge  can  set  aside  a  judgment  at  any 
time,  if  void  or  irregular,  and  may  relieve  a  party  from  a 
judgment,  within  one  year  after  notice  of  the  judgment,  for 
mistake,  inadverteiice,  surprise  or  excusable  neglect,     ('ode, 
Sec-  274.     The  Code,  Sec.  1291,  also  provides  that,  as  to 
alimony  pendente  lite,  ^'such  order  may  be  modified  or  va- 
cated at  any  time."     In  Moore  t\  Moore^  130  N.  C\,  at  page 
337,  this  Court  expressed  the  opinion  that  the  allowance  wa:^" 
a  lai^  one,  but  held  that  it  was  ''not  so  gross  as  to  l>e  an 
abuse  of  discretion,"  and  hence  if  the  motion  for  a  modifi- 
cation should  be  refused,  no  appeal  would  lie,  certainly  it 
would  not,  unless  an  entirely  new  state  of  facts  were  de- 
veloped on  the  new  motion,  and  found  by  the  Judge,  which 
would  render  such  refusal  an  abuse  of  discretion.     Judge 
Starbuck  heard  and  refused  the  motion  to  modify,  11th  July, 
1902,  and  no  appeal  was  taken,  and  the  order  of  Judge  Coun- 
cill,  making  a  reduction  26th  July,  1902,  was  void,  for  want 
r»f  jurisdiction.     We  will  not  say  that  if  a  ii(*w  state  of  facts 
is  presented  on  a  new  motion  to  reduce  the  allowance,  that  tlio 
Judge  holding  the  Courts  of  the  district  would  not  be  author- 
ized to  consider  and  pass  upon  it.     As  no  appeal  lies,  for 
reasons  stated  supra,  such  motion  will  not  cause  appreciablo 
delay  and  can  hardly  be  deemed  vexatious,  as  each  Judge 
holds  jurisdiction  in  a  district  for  six  months,  and  in  that 
Tin|e  the  allowance  can  be  collected  by  enforcement  of  thti 
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judgmemt.  Indeed,  the  motion  does  not  suspend  execution 
of  the  judgment.  That  is  suspended  only  by  an  appeal, 
when  an  appeal  lies  and  a  proper  bond  is  given. 

The  granting  of  alimony  pendente  lite  is  given  by  statute 
for  the  very  purpose  that  the  wife  may  have  immediate  sup- 
port and  be  able  to  maintain  her  action.  It  is  a  matter  of 
urgency.  Therefore,  to  avoid  delay  by  appeal,  the  amount  is 
left  to  the  discretion  of  the  Judge,  and  his*  action  can  not  be 
reviewed  unless  in  a  clear  case  of  abuse  of  discretion.  This 
imposes  on  the  Judges  of  the  Superior  Courts  the  duty  of  be- 
ing moderate  in  their  allowances  of  alimony,  because  the  fact 
whether  the  wife  has  a  good  cause  of  action  has  yet  to  b<* 
passed  upon  by  a  jury.  On  the  other  hand,  an  appeal  (ex- 
cept in  a  clear  case  of  abuse  of  discretion)  is  not  allowable, 
and  the  plaintiff  should  not  be  vexed  nor  delayed  of  the  sup- 
port the  statute  and  the  judgment  give  her,  by  successive 
motions'  for  reduction.  Unless  there  is  a  material  change  in 
condition,  or  evidence  showing  a  different  state  of  facts,  no 
motion  for  a  reduction  should  be  made,  and,  even  then,  it 
should  be  peremptorily  dismissed  unless  accompanied  by  a  re- 
ceipt for  so  much  of  the  sum  allowed  as  is  reasonably  a  fair 
proportion  of  the  allowance  in  accordance  with  the  pecuniary 
condition  of  the  defendant,  as  alleged  in  the  motion  to  re- 
duce, compared  with  his  pecuniary  worth,  as  found  by  tlie 
J\idge  who  granted  the  first  order. 

As  there  was  no  appeal  from  Judge  Starbuck's  order  12th 
July,  1902,  refusing  a  reduction,  and  we  can  not  consider 
the  findings  of  fact  on  Judge  Councill's  order  granting  a  re- 
duction on  26th  July,  1902,  since  he  was  without  jurisdiction, 
we  can  not  say  that  there  are  not  facts  which  may  not  now 
authorize  a  renewed  motion,  before  a  proper  Judge;  but  such 
reiterated  motions  are  not  seemly  and  may  be  easily  vexation?^ 
and  oppressive.  The  Judge  should  not  entertain  or  consider 
another  motion  unless  accompanied  by  a  receipt  for  the  pay- 
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ment  of  whatever  part  of  the  allowance  already  made,  as  jus- 
tice to  the  plaintiff  and  her  necessities  require,   as  above 
stated. 
Motion  Dismissed. 


LANE  V.  RANEY. 
(Filed  November  25,  1902.) 


1.  INSURANCE — Agency — Notice — Commissions. 

Where  one  of  two  local  agents  claims  half  the  commission  on 
an  insurance  policy,  the  general  agent  is  not  liable  for  such 
claim  if  he  had  paid  the  commission  to  the  one  forwarding 
the  application  without  knowledge  of  the  claim. 

2.  INSURANCE — Agency — Notice — Commissions. 

A  local  insurance  agent  is  not  bound  by  a  rule  of  the  general 
agent  as  to  payment  of  Joint  commissions,  of  which  rule  he 
had  no  knowledge. 

3.  INSURANCE— Commissions— Evidence. 

The  evidence  in  this  case  shows  that  the  trial  judge  erred  In 
calculating  the  commissions  due  a  local  agent  on  an  insur- 
ance policy. 

Action  by  S.  H.  Lane  against  R.  B.  Ran(»y,  lieai'd  by 
Judge  F.  D.  Winston  and  a  jury,  at  Febrnary  Term,  li)02, 
of  the  Superior  Court  of  Craven  County.  From  a  juda- 
ment  for  the  plaintiff,  the  defendant  appealed. 

W.  D.  McIveVy  for  the  plaintiff. 
Battle  &  Mordecai,  for  the  defendant. 

Douglas,  J.  This  is  an  action  brousrbt  to  recover  com- 
missions  alleged  to  be  due  for  obtaining  a  certain  policy  of 
insurance.  There  appears  but  little  contradiction  in  the  tes- 
timony.    The  defendant,  as  State  agent  of  th'e  insurance 
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company,  employed  the  plaintiff  as  a  local  agent  to  solicit 
applications  in  the  county  of  Craven,  "subject  to  existing 
agencies  and  such  others  as  may  be  established  therein." 
This  contract  doefei  not  pretend  to  give  the  plaintiff  tlie  ex 
elusive  right  to  solicit  business  in  Craven  County,  and  there 
fore  we  see  no  reason  why  the  defendant  could  not  send  Mar- 
tin or  any  other  agent  to  solicit  applications  in  the  same  terri- 
tory, either  in  conjunction  witli  or  independently  of  the  plain- 
tiff.    If  the  application  for  insurance  had  Ixjon  sent  on  by 
the  plaintiff  or  he  had  had  exclusive  control  of  said  territory, 
it  would  have  been  the  duty  of  the  defendant  to  have  settled 
with  him  for  the  commissions.     But  there  was  no  such  ex- 
clusive control,  and  the  application  was  witnessed  and  for 
wai'ded  by  Martin,  witliout  any  notice  to  Ranoy,  direct  or 
indirect,  that  Lane  had  any  connection  with  the  application, 
nor  was'  there  anything  to  put  Raney  upon  notice.     To  all 
appearances  the  application  was  Martin's  alone,  and  if  Raney 
in  good  faith  paid  tho  full  commissions  to  Martin,  witliout 
any  notice  of  Lane's  claim,  he  fulfilled  his  obligations.  We  do 
not  mean  to  say  that  such  notice  must  have  accoinpaiiicMl  the 
application,  but  it  must  have  been  given  actually  or  construct- 
ively before  the  commissions  were  ])aid  to  Martin.     The 
trouble  is,  we  can  find  no  evidence  in  the  record  that  Raney 
has  ever  paid  the  commissions  to  any  one.     The  case  seems 
to  have  been  tried  upon  the  theory  that  he  had  paid  them 
to  Martin,  or  allowed  them  on  settlement,  liofore  he  had  any 
notice  of  Lane's  claim :  but  no  one  has  so  testified  as  Jar  as 
appears  from  the  record. 

The  defendant  asked  the  followinc:  instruction  exclusive 
of  the  words  in  parenthesis,  which  were  added  by  the  Court, 
to-wit:  "If  the  jury  should  believe  tliat  Haney  made  full  set- 
tlement of  the  commissions  on  the  Guion  policy  with  Martin 
before  Lane  notified  Raney  that  he  was  claiming:  any  part  of 
the  commissions  of  same,  or  made  any  demand  therefor  (and 
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the  rule  was  in  existence,  and  Lane  knew  of  the  rule,  or  ought 
to  have  known  of  it  from  his  business  dealings),  that  tho 
plaintiff  would  not  be  entitled  to  recover."  This  prayer 
might  have  been  refused  on  the  ground  that  there  was  no 
evidence  to  sustain  it,  but  as  given  there  was  error.  Under 
the  circumstances  of  this  case,  Raney  was  entitled  to  notice 
irrespective  of  any  private  rule  he  may  have  made,  and 
therefore  his  liability  should  not  have  been  made  to  (lc})en(I 
upon  Lane's  knowledge  of  a  rule  that  was  immaterial.  If 
there  had  been  any  evidence  of  payment  to  Martin,  then  the 
instruction  should  have  been  substantially  given  as  requested 
Ijv  the  defendant. 

There  are  other  exceptions  by  the  defendant  as  to  the  eifect 
*>{  the  defendant's  private  rules,  which  have  no  merit  what- 
ever, as  the  following,  for  instance :  "The  Judge  erred,  first, 
in  charging  that  Lane  must  have  knowledge  of  the  rule,  to  Ik? 
liound  by  it.  He  should  have  charged,  if  Raney  had  sucli 
rule,  then  Lane  can  not  recover.'^  In  this  respect  his  Honor's 
charge  was  entirely  proper. 

The  last  exception,  we  think,  must  be  sustained  upon  the 
testimony  in  this  case.     It  is  thus  stated  in  the  record :  "The 
Judge  erred  als'o  in  the  charg)e  when  he  states  if  Guion  took 
**ut  the  policy  and  paid  the  company  $175,  then  Lane  can 
recover  $48.75,  unless,  etc.     The  error  is  in  charging  tlie 
amount  that  Lane  is  entitled  to  recover,  if  anything.     Ac- 
cording to  the  contract  Lane  could  not  be  entitled  to  moro 
than  fifty  per  cent  of  the  first  premium.     From  the  evidence, 
Guion  had  made  application  for  a  20-payment  life,  wlioso 
annual  premium  was  $175.     The  company  issued  a  20-year 
endowment,    whose    annual    premium    was    $253.80.     The 
agent  must  settle  with  the  company  by  paying  50  per  (?ent  of 
the  first  annual  premium  to  the  company  for  tlio  policy. 
This  policy,  from  the  evidence,  could  not  bo  (lelivorod  to 
Gnion,  except  upon  the  reduction  of  the  first  annual  ])rc!niuni 
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from  $253.80  to  $175.  The  agent's  settlement  with  the  com- 
pany must  have  been  by  paying  over  to  the  company  $126.90 
upon  the  endowment  policy,  which  being  deducted  from  the 
$175,  money  actually  received,  would  leave  commissions  of 
$48.10,  of  which,  according  to  plaintiff's  contention,  he 
would  not  have  been  entitled  to  but  one-half  of  this,  to-wit. 
$24.05." 

If  the  evidence  of  Raney  and  Martin  is  to  l)e  l)elieved,  the 
commissions  on  Guion's  policy  were  only  $48.10,  only  half 
of  whi(*h  would  belong  to  the  plaintiff,  if  he  were  entitled  t<> 
recover  at  all. 

Now  Trial. 
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WESTFELT  v.  ADAMS. 
(Filed  November  25,  1902.) 

1.  EJECTMEl^T—PleadingsSquity. 

Ejectment  may  be  brought  to  recover  land  on  an  equitable  title, 
though  no  facts  constituting  the  equity  are  alleged  in  ttie 
complaint,  where  a  court  of  compet?nt  Jurisdiction  would 
order  a  correction  of  the  defect  in  an  ex  parte  proceeding. 

2.  DEEDS — 8eaP— Evidence — Title — Ban kruptcy. 

A  deed  of  an  assignee  of  a  bankrupt  is  competent' evidence  as  a 
link  in  a  chain  of  title  to  land,  though  not  sealed,  where  the 
bankruptcy  proceedings  shows  the  authority  of  the  assignee 
to  execute  the  deed. 

3.  DEEDS — Acknowledgment — Probate — Seal — Registration. 

The  certificate  of  probate  to  a  deed  need  not  have  a  seal  if  not 
required  by  statute  at  the  date  of  the  execution  or  registra- 
tion of  the  deed. 

4.  EVIDENCES — Hearsay — Declarations — Ejectment — Boundaries. 

The  declarations  of  a  deceased  person  are  admissible  to  establish 
a  corner  of  a  tract  of  land,  which  is  not  in  view  at  the  time 
of  the  declarations,  but  the  position  of  which  was  after- 
wards identified  by  other  witnesses. 

5.  EVII>BaSCB^— Reputation — Boundaries. 

In  an  action  involving  a  disputed  boundary,  general  reputation 
as  to  the  boundary  is  not  competent  evidence  where  such 
reputation  did  not  arise  before  the  beginning  of  the  suit. 

AcTiow  by  G.  R.  Westfelt  and  others  against  W.  S.  Adams, 
heard  by  Judge  Oeorge  A.  Jones  and  a  jury,  at  July  Term, 
1901,  of  the  Superior  Court  of  Swaix  County.  From  a 
judgment  for  the  plaintiff,  the  defendant  appealed. 

F.  A.  SondLey  and  Jtilins  C.  Martin,  for  the  plaintiffs. 
Merrimon  &  Merrbnon,  Shepherd  &  Shepherd,  and  J.  J. 
Hooker,  for  the  defendant. 
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MoNTQOMEBY,  J.  Four  qUestions  of  importance  are  in- 
volved in  the  case  on  appeal :  First^  the  propriety  of  an  ac- 
tion to  recover  possession  of  land  where  the  title  is  an  equitr 
able  one,  the  equity  not  being  stated  in  the  complaint ;  second, 
the  legal  effect  of  a  conveyance  for  land,  not  being  under  seal 
when  introduced  as  a  link  in  the  chain  of  title;  third,  the 
rule  concerning  hearsay  evidence  as  applicable  to  boundary ; 
and,  fourth,  the  rule  in  reference  to  general  reputation  as  to 
boundary. 

It  seems  to  be  settled  by  the  deoisioiis  of  our  Court  that  a 
plaintiff  may  recover  in  ejectment  upon  an  equitable  title. 
Taylor  v  Eatman,  92  K  C,  601 ;  Condry  v.  Cheshire^  88  N. 
C,  375;  Oeer  v.  Oecr,  109  N.  C,  679.     In  cases,  however, 
where  it  is  necessary  to  establish  equitable  ownership  by 
extrinsic  testimony,  then  the  facts  and  circimistances  should 
be  particularly  set  6ut  in  the  complaint.     Under  the  former 
system,  in  cases  where  it  became  necessary  to  resort  to  the 
court  of  equity  to  recover  possession  of  land,  all  the  facts 
necessary  to  establish  the  equity  and  to  warrant  equitable 
interference  were  required  to  be  set  out  in  the  bill.     And 
under  the  present  practice,  in  conformity  to  the  old  practice, 
they  must  be  particularly  set  forth  in  the  complaint.     Bur 
where  the  naked  legal  title  is  outstanding  in  another,  or 
where  upon  the  face  of  the  record  evidence,  introduced  on  the 
trial,  a  Court  of  competent  jurisdiction  would,  in  an  ex  parte 
proceeding  and  as  a  matter  of  course,*  order  the  correction  of  a 
mere  formal  defect  in  a  deed  for  instance,it  is  not  necessary  to 
set  forth  the  particular  facts  constitutins:  the  equity  in  the 
pleadings.     Geer  v.  Geer,  supra.     And  that  view  is  not  in- 
consistent with  Patterson  v,  Galliher,  122  X.  C,  511,  and  the 
cases  there  cited.     Of  course  the  same  rule  would  apply  in 
cases  where  the  defendant  was  defending  his  possession. 

In  respect  to  the  second   question,   the  legal   effect  of 
deeds  not  under  seal,  of  course  the  general  rule  is  that  they 
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convey  nothing  and  are  void.     Land  can  only  be  conveyed  by 
deed,  and  a  deed  is*  an  instrument  of  writing^  signed,  sealed 
and  delivered.     But  there  is  an  exception  to  the  rule,  or  at 
least  one  instance  in  which  the  lack  of  a  seal  may  be  dispensed 
wifh,  under  a  decision  of  this  Court,  a  decision  which  meets 
our  hearty  approval.     Oeer  i\  Geer,  supra.     There,  the  deed 
vas  without  s;eal.     On  the  trial  the  plaintiff  introduced  evi- 
dence in  the  nature  of  a  record  of  the  Superior  Court  con- 
ceming  a  sale  of  land  for  partition.     The  Clerk  of  the 
Court,  who  was  appointed  to  sell  the  land  and  convey  the 
same  to  the  purchaser,  omitted  to  put  a  seal  at  the  end  of  his 
name,  and  the  Court  held  that  "Where  upon  the  face  of  the 
record  evidence,  like  that  before  us,  the  Court  would  in  a  di- 
m*t  proceeding  as  a  matter  of  course  order  the  correction  of 
a  mere  formal  defect  in  the  execution  of  its  decree,  it  is 
finneeessary  (though  perhaps  better  practice)  to  set  forth  the 
facta  in  the  proceeding.'* 

In  the  case  before  us  there  appeared  no  seal  to  the  deed 
which  formed  a  main  link  in  the  chain  of  the  plaintiff's  title, 
•nd  in  his  complaint  there  were  no  equities  set  out.  The 
plaintiff,  however,  introduced  in  evidence  the  full  record  of 
the  bankruptcy  proceedings  on  the  petition  of  E.  H.  Cunning- 
ham, filed  on  the  26th  day  of  May,  1868.  That  record 
showed  the  appointment  by  the  proper  authority  of  F.  S.  H. 
Knynolds,  of  Buncoml>e  County,  as  asbignee  of  the  bank- 
nipt,  and  tho  Heed  in  question,  in  which  was  conveyed  the 
Imd  in  dispute,  was  executed  by  Eeynolds,  the  assignee,  to 
Beoige  Westfelt,  the  plaintiff.  We  are  of  the  opinion  that 
lie  same  rule  ought  to  be  applied  here  that  was  applied  in 
Jeer  r.  Oeer,  supra.  Certainly  the  United  States  District 
3ourt,  throngh  which  the  administration  of  the  bankrupt 
tv  of  1867  was  conducted,  would,  upon  the  inspection  of  the 
eeords  introduced  in  this  case  as  evidence,  upon  motion, 
rder  a  oonmiissioner  appointed  by  the  Court  to  execute  a 
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ueed  with  a  seal — the  dofeet  in  the  original  being  merelj 
technical  and  formal. 

Under  the  circumstances  of  the  case,  we  think  there  was'  no 
error  in  the  ruling  of  his  Honor  that  the  deed  was  sufficient 
to  pass  title.  Probate  of  the  deed  was  had  in  Buncombe 
County,  and  the  land  was  situated  at  that  time  in  the  county 
of  Macon,  and  aftenvards  embraced  in  the  territory  of  the 
new  county  of  Swain  (formed  in  1871,  Public  Laws  1870-71, 
Chap.  94).  The  officer  who  took  the  probate  in  Buncombe 
County  did  not  attach  his*  seal  to  the  certificate,  and  when  the 
registry  of  Swain  County  was  introduced  by  the  plaintiff, 
the  defendant  objected  because  the  certificate  of  the  probate 
officer  of  Buncombe  County  was  not  made  under  that  officer's 
seal.  The  ])r<il)iite  was  dated  May  1,  1869,  and  was  regis- 
tered in  Swain  ( \>inity  on  Sej)t(nn])er  10,  1881.  At  neither 
(late  did  the  laws  recjuire  the  certiticato  to  1k^  accompanied  bv 
the  s(»al  of  tlio  probate  officer.  Acts  lSGS-'(50,  Cha])ier  G4; 
Batt.  Uev.,  Cliaj).  oT),  Sec.  5;  Ilohncs  i\  Marslwll,  1?.  X. 
(  .,  37. 

The  third  and  fourtli  (piestions  for  consideration  can  1h^ 
<  1  i  sc  II  ss( hI  together : 

'r\w  beginning  corner  of  the  tract  of  land  claimed  bv  the 
plaintiff  was  the  chief  matter  in  dispute.  In  Dohson  r. 
Finley,  53  N.  C,  495,  in  the  discussion  of  the  admissibility 
of  evidence  by  general  reputation  and  of  hearsay,  Chief  Jus- 
tice Pearson,  for  the  Court,  said :  "It  is*  settled  law  that  both 
kinds  of  evidence  are  competent  evidence  of  private  boundary 
in  this  State.  In  the  latter,  to-wit,  hearsay  evidence,  it  is 
necessary  as  a  preliminary  to  its  admissibility  to  prove  that 
the  person  whose  statement  it  is  proposed  to  offer  in  evidence 
is  dead ;  not  on  the  ground  that  the  fact  of  his  being  dead 
gives  any  additional  force  to  the  credibility  of  his  statement, 
but  on  the  ground  that  if  he  be  alive  he  should  be  produced 
as  a  witness ;  whereas',  it  is  manifest  that  in  respect  to  evi- 
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dence  by  reputation,  this  preliminary  evidence  can  not  arise. 
tihiffer  v.  Gayiior,  117  N.  C,  15. 

In  the  case  before  us,  his  Honor  aduiitted  the  testimony 
of  two  witnesses  (Cable  and  Francks)  as'  to  the  beginning 
comer  of  the  plaintiff's  land,  who  got  their  information  from 
persons  deceased,  the  witness  not  having  been  at  the  time  of 
receiving  his  information  at  or  near  the  boimdary  beginning, 
but  twenty-five  or  thirty  miles  away ;  that  is,  that  the  corner 
or  the  beginning  was*  not  pointed  out  to  the  witness  by  the 
deceased  person.  Those  particular  witnesses  had  never  after- 
wards actually  identified  the  boundary  as  fitting  the  descrip 
lion  given  by  the  deceased  declarant.  Other  witnesses,  ho^v- 
ever,  testified  that  they  found  a  tree  at  the  alleged  beginning 
comer  answering  the  description  given  by  the  deceased  to  the 
first  witnesses.  If  the  beginning  comer  had  not  been  after- 
wards identified,  then  the  testimony  of  Cable  and  Francks 
irould  have  been  inadmissible;  because  it  was  aftcn'wanis 
foimd,  we  think  it  was  competent. 

In  Scoggin  v.  Dalrymple,  52  N.  C,  46,  the  Co\irt  said : 
"The  precise  point  and  the  only  one  presented  in  the  bill  of 
exceptions,  is  whether  the  declaration  of  a  deceased  person  is 
admissible  to  establish  a  comer  tree  which  is  not  in  view  at 
the  time  of  the  declaration,  but  the  position  of  whicli  is  dr- 
scrihed  bv  the  declarant  so  that  it  is  found  bv  a  witness." 
(Italics  the  writer's.)     The  testimony  was  held  to  be  admis*- 
siblo.      Tlie  hearsay  becomes  definite  by  the  aid  of  the  wit- 
ness Avlio,  following  the  direction  given,  finds  the  tree,  and 
while  it  might  bo  considered  as  of  doubtful  admissibility,  dis- 
connected from  the  evidence  of  the  living  witness,  yet,  aided 
by  that,  it  sems  to  us  clearly  competent.     We  do  not  wish  to 
be  understood  as  laying  down  a  rule  that  declarations  of  de- 
ceased persons  as*  to  comer  or  line  trees  not  in  view  would  1k^ 
incompetent ;  that  might  depend  upon  whether  their  posit  ions 
were  so  defined  by  the  declarant  as  to  make  it  practicable  to 
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identify  them  or  prove  their  location  to  the  satisfaction  of  the 
Court  and  jury.  The  point  before  us  is,  whether  the  hearsay 
evidence  offered,  connected  with  the  other  testimony  giving 
it  definiteness,  was  properly  left  to  the  jui:y,  and  that  only  we 
undertake  to  decide.  The  force  of  the  proof  would  of  course 
depend  upon  the  identification  of  the  tree  found  with  the 
tree  meant  by  the  deceased,  which  was  properly  submitted  as 
a  matter  of  fact,  we  suppose,  to  the  jury.'* 

We  think  that  the  testimony  was  competent,  although  the 
witnefeB  to  whom  the  declarant  made  his  statement  was  not 
the  witness  who  afterwards  identified  the  boundary.  It  is 
not  so  much  which  witness  afterwards  found  the  corner,  as  it 
is  the  description  which  the  declarant  gave  of  the  comer  which 
enabled  it  to  be  found. 

His  Honor  allowed  two  witnesses  to  testify  that  by  general 
reputation  the  chestnut  tree  claimed  by  the  plaintiff  was  the 
beginning  comer.  They  said  they  had  never  heard  anything 
about  that  tree  being  the  beginning  comer,  until  after  the 
year  1886.  The  land  was  entered  and  surveyed  in  1860, 
and  this  action  was  commenced  in  1891. 

We  are  of  opinion  that  the  evidence  of  the  witnesses  on 
general  reputation  ought  not  to  have  been  received,  for  two 
reasons;  first,  it  was  too  recent,  and,  second,  it  had  not  at- 
tached ante  litem  motam. 

There  were  only  about  five  years  elapsing  between  the  time 
when  Westfelt  went  to  the  corner,  which  he  claimed  as  the 
beginning  comer  of  his  land,  with  the  entry  taker  of  the 
county,  and  a  surveyor,  to  identify  and  ascertain  the  begin- 
ning comer,  and  the  commencement  of  this  action.  Surely 
that  was  too  short  a  time  in  which  traditionary  or  general  rep- 
utation evidence  could  be  said  to  attach.  Deaver  v.  Jones, 
119  N.  C,  598.  Tradition  and  general  reputation,  in  com- 
mon sense  and  in  law,  must  mean  that  which  is'  derived  from 
the  declarations  of  those  who  lived  or  were  living  at  a  time, 
if  not  ancient,  at  least  comparatively  remote. 
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It  is  clear   from    reading   the  whole   evidence    that    the 
plaintiff  did  not  know,  in  1886,  where  his  lines  were.     As 
we  have  said,  the  land  was  entered  and  surveyed  in  1860.     It 
was  then  surveyed  again  in  1877  by  the  deceased  surveyor, 
McDowell.     It  was  surveyed  again  in  1886,  at  which  time 
Westfelt,  a  surveyor  and  the  entry  taker  were  unable  to  make  a 
■starting  point  in  the  survey,  until  they  had  sent  back  and  got 
McDowell,  who  had  made  the  survey  in  1877,  to  join  tliem. 
It  was  again  surveyed  in  1891.     Surely,  then,  a  survey  made' 
by  the  plaintiff  in  1886,  in  which  he  settled  his  own  begin- 
ning point,  under  all  the  circumstances  shown  in  the  evidence, 
ought  not  to  be  allowed  to  fix  by  reputation  the  boundaries  of 
liis'  land.     The  ground  on  which  such  evidence  is  admitted  at 
all  is  that  "the  declarations  are  the  natural  effusions  of  u 
party  who  must  know  the  truth,  and  who  speaks  upon  an  occa- 
sion when  his  mind  stands  in  an  even  position,  without  any 
temptation  to  exceed  or  fall  short  of  the  truth."     There  can 
not  be  entire  indifference  in  a  community  about  matters  over 
which  there  is  a  controversy,  for,  as  a  rule,  in  disputes,  men 
take  one  side  or  the  other,  and  if  they  desire  to  be  entirely 
impartial  they  may  not  see  facts  through  a  true  medium.     In 
tl)e  first  volume-  of  Greenleaf  on  Evidence,  at  section  132, 
the  author  w^rites*  on  this  subject :  "To  avoid,  therefore,  mis- 
chiefs which  would  otherwise  result,  or  ex  parte  declarations, 
even  though  made  upon  oath,  referring  to  a  date  subsequent  to 
the  beginning  of  the  controversy,  are  rejected.     This  rule  of 
evidence  was  familiar  in  the  Roman  law;  but  the  term  lis 
mota  was  there  applied  strictly  to  the  commencement  of  the 
action  and  was  not  referred  to  an  earlier  period  of  a  contro- 
versy.    But  in  our  law,  the  term  lis  mota  is  taken  in  the 
classical  and  larger  sense  of  controversy,  and  by  lis  mota  is 
understood  the  commencement  of  the  controversy,  and  not  the 
oammencement  of  the  suit.'' 

Vol  131-25 
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For  the  error  in  the  admission  of  the  evidence  on  general 
reputation  there  must  be  a  new  trial. 

In  the  discussion  of  the  case,  we  have  felt  called  upon  to 
consider  the  other  questions  involved  in  the  case  on  appeal, 
feeling  certain  that  they  would  be  raised  again  in  the  course 
of  the  next  trial,  and  that  counsel  mav  know^  our  views  on 
them. 

New  Trial. 


BRISCOE  V.  YOUNG. 

(Filed  December  2,  1902.) 

1.  WATER  AND  WATERCOURSES— Diver Honr— Damages. 

Where  a  person  diverts  water  from  a  stream  by  cutting  a  cban- 
nel  from  It,  and  at  a  point  lower  down  the  stream  turns  it 
back  into  the  old  channel,  and  by  its  own  momentum  it  is 
carried  on  to  the  lands  of  an  adjoining  owner,  he  is  liable 
for  damages. 

2.  EVIDEJNCE — Waters  and  Watercourses — Diversion — Damages. 

In  an  action  for  d&mages  to  land  from  diversion  of  water,  it  ib 
competent  to  show  the  difference  in  value  of  land  before 
and  after  the  injury. 

Action  by  Alice  Briscoe  and  others  against  N.  Young, 
heard  by  Judge  P.  D.  Winston  and  a  jury,  at  June  (Special) 
Term,  1902,  of  the  Superior  Court  of  Rutherford  County. 
From  a  judgment  for  the  plaintiffs,  the  defendant  appealed. 

No  counsel  for  the  plaintiffs. 

S,  Gallert,  and  Busbee  &  Busbee,  for  the  defendants 

Douglas,  J.  We  are  compelled  to  say  that  we  find  great 
difficulty  in  understanding  this  case  from  the  pleadings'  and 
the  evidence.  The  map  that  was  used  on  the  trial  below  has 
not  been  sent  up.  Whether  it  would  have  enlightened  us  or 
not,  we  do  not  know. 
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Here,  and  below,  the  defendant  demurred  oi  e  tenus  to  the 
complaint,  as  not  setting  forth  a  cause  of  action.  Although 
some  parts  of  the  complaint  are  somewhat  unintelligible,  we 
think  that,  as  a  whole,  it  does  state  facts  constituting  a  cause 
of  action,  and  perhaps  more  than  one.  Section  4  of  the 
complaint  is  as  follows : 

"That  the  defendant,  in  the  early  part  of  the  year  1901, 
negligently  and  wrongfully  proceeded  to  cut  a  canal,  from 
one-fourth  to  one-half  mile  in  length,  commencing  at  a  point 
about  ....  yards  above  where  plaintiffs'  and  defendant's 
lands  join,  and  emptying  into  the  old  channel  of  the  creek 
at  a  point  about  . .  .• .  yards  below  the  upper  line  of  plaintiffs^ 
land,  and,  by  reason  of  said  canal,  did  wrongfully  divert  the 
water  from  plaintiffs'  land,  and  did  cause  the  old  channel  or 
creek  run  to  fill  up  with  mud,  sand,  brush  and  other  obstruc- 
tions, and  did  thereby  greatly  damage  the  plaintiff's  land 
by  sobbing  and  rendering  totally  unfit  for  cultivation  some 
20  or  25  acres  of  the  most  productive  part  of  the  plaintiff's 
bottom  land." 

We  do  not  see  how  diverting  water  from  a  man's  land 
would  tend  to  flood  it,  nor  how  such  diversion  would  fill  up 
the  old  channel  with  mud,  sand  and  brush.  How  did  the 
sand  and  brush  get  there,  if  there  was'  no  water  to  carry  them  ? 
Such  a  condition  would  more  likely  be  the  result  of  a  freshet, 
for  which  the  defendant  might  not  be  responsible.  We  must 
bear  in  mind  that  the  defendant  is  responsible  only  for  the 
damages  resulting  from  his  unlawful  diversion  of  water,  and 
not  for  such  as  are  caused  by  a  freshet  or  other  circumstances 
beyond  his  control,  except  to  the  extent  to  which  his  unlawful 
act  may  have  contributed  thereto.  The  clearing  up  of  our 
lands  is  constantly  increasing  the  number  and  violence  of 
freshets  in  two  ways:  By  permitting  the  water  to  run  off 
the  land  more  rapidly,  and  by  filling  up  the  stream  with  sand. 
Occasionally,  fr^hets  are  g;o  great  as  to  cover  the  entire  bot- 
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torn  lands,  and  under  such  circumstances  ditches,  whether 
lawful  or  unlawful,  add  nothing  to  the  result.  In  fact,  they 
are  usually  filled  up  unless  their  direction  and  fall  are  such 
as  to  enable  them  to  clean  themselves  with  the  receding  waters*. 

Water  may  be  diverted  in  two  ways  which  are  somewhat 
different  in  their  results  and  in  the  legal  principles  by  which 
they  are  governed.  The  first,  which  has  been  more  frequently 
before  this  Court,  is  where  a  ridge  or  natural  watershed  has 
been  cut  through  so  as  to  change  the  entire  direction  of  the 
waters'  beyond,  and  bring  them  where  nature  never  intended 
them  to  go.  Mullen  v.  Canal  Co,,  130  N.  C,  496,  and  oases 
therein  cited.  The  other  form  of  diversion  is  where  the  cur- 
rent of  the  stream  is  changed  without  turning  into  it  any 
waters  that  would  not  naturally  have  gone  there.  Where 
both  the  natural  and  the  artificial  channels  are  on  the  defend- 
ant's own  land,  we  do  not  see  how  he  would  be  liable.  Mizell 
V.  McGowan,  129  N.  C,  93 ;  85  Am.  St.  Rep.,  705. 

But  where  the  natural  channel  is  the  boundary  line  be- 
tween adjacent  proprietors,  different  questions  arise,  some  of 
which  are  not  nece&'sarily  involved  in  this  case. 

If,  under  the  circumstances,  the  defendant  cut  the  new 
channel  into  the  old  at  a  right  angle,  so  that  the  water  would 
be  carried  bv  its  own  momentum  across  the  channel  and  onto 
the  plaintiff's  land,  he  would  be  liable  for  the  resulting  dam- 
age. If  the  cutting  of  the  new  channel  did  in  fact  cause  the 
obstruction  of  the  old,  and  the  defendant  turned  the  water 
back  into  the  old  channel  without  removing  such  obstructions, 
we  see  no  reason  why  he  should  not  be  liable  for  the  damage 
resulting  from  his  own  neglect.  We  think  such  facts  are 
sufficiently  alleged  in  the  complaint,  and  that  there  was  evi- 
dence tending  to  sustain  them.  The  demurrer  to  the  com- 
plaint and  the  motions  to  nonsuit  were  properly  refus'ed. 

The  exceptions  to  the  evidence  can  not  be  sustained.   There 
is  no  reason  why  the  witnesses  should  not  testify  to  the  dif- 
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ference  in  value  of  the  land  before  and  after  the  injury. 
The  difference  in  productiveness  is  merely  one  of  the  elements 
affecting  its  value. 

There  is  an  exception  to  the  introduction  of  a  letter  from 
6.  C.  Briscoe  to  Young,  but  as  neither  the  letter  nor  its  ess^en- 
tial  purport  appears  in  record,  we  are  unable  to  say  there  was 
error. 

Nearly  all  the  defendant's  special  prayers  were  given,  and 
there  is  nothing  in  his  Honor's  charge  to  which  he  can  right- 
fully except.  As  we  see  no  error  in  the  trial  of  the  action, 
the  judgment  is 

Affirmed. 


TATE  v.  MUTUAL  BENEFIT  LIFE  INSURANCE  COMPANY. 

(Filed  December  2,  1902.) 

insurance: — Policu — Premium — Dividends — Extended  Insurance. 

The  amount  of  a  certificate  of  indebtedness  given  in  part  pay- 
ment of  an  insurance  premium  is  properly  deducted  from 
the  accumulated  profits  before  their  application  to  an  exten- 
sion of  the  policy,  where  the  policy  provides  that  the  net 
reserve,  less  any  indebtedness  to  the  company  on  the  policy, 
shall  be  applied  to  the  extension  of  the  policy. 

DouGi^s,  J.,  dissenting. 

Action  by  Sarah  A.  Tate  against  the  Mutual  Benefit  Life 
Insurance  Company,  heard  by  Judge  F.  D.  Winston  and  a 
juiy,  at  June  (Special)  Term,  1902,  of  the  Superior  Court 
of  RuTHEBFOKD  Couuty.  From  a  judgment  for  the  defend- 
ant, the  plaintiff  appealed. 

McBrayer  &  Justice,  and  E,  J.  Justice,  for  the  plaintiff. 
Bunrell,  Walker  d'  Cansler,  for  the  defendant. 
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FuKCiiBs^  C.  J.  This  action  is  prosecuted  to  enforce  the 
collection  of  an  insurance  policy,  issued  to  C.  L.  Tate  on  the 
16th  of  December,  1890,  for  the  benefit  of  the  plaintiflF.  The 
annual  premium  on  this  policy  was  $24.42,  to  be  paid  on  the 
16th  day  of  December  of  each  succeeding  year,  which  pay- 
ment continued  the  policy  for  one  year  from  the  date  of  said 
payment,  at  which  time  the  policy  became  void  if  the  pre- 
mium was  not  paid.  But  it  was  a  mutual  beneficiary  asso- 
ciation, in  which  the  assured  participated  in  the  profits,  and 
when  a  policy  became  forfeited  for  the  non-payment  of  pre- 
miums, if  there  were  accumulated  profits  belonging  to  the 
assured,  they  were  applied  to  the  payment  of  such  premiumB, 
and  gave  the  assured  the  benefit  of  an  extension  of  the  policy 
for  such  time  as  the  accumulated  profits  paid  for.  But  it 
gave  him  no  right  to  participate  in  the  accumulations  after 
the  forfeiture  for  non-payment. 

The  last  payment  of  premiums  was  on  the  16th  of  Decem- 
ber, 1893,  which  continued  the  policy,  with  all  its  benefits, 
until  the  16th  of  December,  1894,  when  the  next  premium 
became  due.  At  that  time  there  was  due  the  assured  from 
the  accumulated  profits  (called  the  reserve)  the  sum  of 
$41.36.  This  amount,  if  applied  to  the  payment  of  pre- 
miums, would  have  extended  the  policy  until  after  the  death 
of  the  a£;sured. 

But  the  policy  contained  other  terras  and  conditions  which 
have  to  be  considered.  It  allowed  a  party  to  insure  by  pay- 
ment in  cash  70  per  cent  of  the  premium,  and  the  other  30 
per  cent  in  a  certificate  of  indebtedness  to  the  company,  and 
this  policy  was  taken  out  on  that  plan.  It  is  claimed  by  the 
defendant  that  these  certificates  of  indebtedness  should  be 
deducted  from  the  $41.36  of  accumulations,  and  only  the  bal- 
ance, after  deducting  this'  indebtedness  (and  some  other  ex- 
penses which  we  do  not  discuss  lest  it  might  produce  confu- 
sion) should  be  applied  to  extending  the  policy.     And  it  is 
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admitted  that  if  this  is  done,  the  time  of  extension  had  ex- 
pired before  the  death  of  the  assured.  So  this  is  the  question 
and  forms  the  contention  between  the  parties,  and  makes  it  a 
question  of  law  depending  upon  the  construction  of  the 
policy. 

It  has  been  held  in  Insurance  Co.  v.  Butcher,  95  U.  S., 
269,  in  an  action  on  a  policy  very  much  like  the  one  under 
consideration  in  that  respect,  that  the  notes  or  certificates  of 
indebtednesb'  to  the  company  for  the  30  per  cent  of  the  pre- 
mium were  payments  to  the  company,  and  so  we  hold  in  this 
case.  And  if  the  policy  in  other  respects  was  like  the  one 
involved  in  Insurance  Co,  v.  Butcher,  we  would  hold  that 
the  plaintiff  should  recover,  and  reverse  the  judgment  ap- 
pealed from.  In  that  case,  as  the  defendant  does  in  this  case, 
the  insurance  company  sought  to  have  the  surplus  applied 
first  to  the  payment  of  the  premium  notes  due  it,  and  only  the 
balance  applied  to  the  extension  of  the  policy.  But  the  Court 
in  that  case  refused  to  allow  that  to  be  done,  for  the  reason 
that  it  was  not  provided  for  in  the  policy. 

But  the  insurance  company,  since  that  decision  and  before 
the  policy  sued  on  was  taken  out,  had  changed  the  wording 
of  its  policies,  and  as  it  seems  to  us  the  provisions  of  its  pol- 
icies (this  policy)  so  as  to  meet  the  difficulty  pointed  out  in 
the  case  of  Insurance  Co.  v.  Butcher,  supra. 

It  is  provided  in  this  policy  that  these  notes  or  certificates 
of  indebtedness,  given  in  part  payment  of  premiums,  shall  be 
B  lien  on  the  policy,  and  only  "the  net  reserve  less  any  indebt- 
edness to  the  company  on  the  policy"  shall  be  applied  to  the 
purchase  of  a  non-participating  policy,  that  is,  to  the  exten- 
sion of  the  policy.  This,  it  seems  to  us,  distinguishes  it 
from  Insurance  Co.  v.  Butcher,  and  this  view  is  fully  sus- 
tained in  Omaha  National  Bank  v.  Ins.  Co.,  84  Fed.  Rep., 
122. 

The  defendant  in  this  case  being  the  same  defendant  as  in 
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that  case,  and  the  policy  there  sued  on  being  the  same  as  the 
one  sued  on  this  case,  the  Court  below  so  held,  and,  as  we  fail 
to  see  the  error  complained  of,  the  judgment  is 
Affirmed. 

Douglas,  J.,  dissenting.  I  can  not  concur  in  the  opinion 
of  the  Court,  because  I  am  not  certain  that  the  facts  have  been 
understood.  It  is  true,  the  policy  provides  that  any  indebted- 
ness of  the  assured  to  the  company  shall  be  a  lien  on  the  policy 
and  may  be  deducted  from  the  reserve.  But  are  the  de- 
ferred premium  notes  an  actual  indebtedness?  I  doubt  it. 
All  old  line  companies  stipulate  for  premiums'  largely  in  ex- 
cess of  what  is  reasonable  or  necessary,  with  a  view  to  their 
reduction  by  so-called  dividends.  These  dividends  are  no 
part  of  the  surplus  or  reserve,  but  are  payable  annually  to 
the  assured,  either  in  cash  or  by  allowance  in  reduction  of 
premiums.  For  instance,  the  stipulated  annual  premium  on 
one  of  my  life  policies  is  $198.90,  while  this  year's  dividend 
amounted  to  $64.40,  reducing  the  net  amount  of  premium 
I  was  compelled  to  pay  to  $144.50.  The  reserve  is  entirely 
distinct,  and  is  kept  intact  until  the  payment  or  expiration  of 
the  policy.  In  the  latter  event,  it  may  be  used  imder  certain 
conditions  for  paid  up  or  extended  insurance. 

I  am  under  the  impression  that  in  the  case  at  bar  the  as- 
sured was  permitted  to  give  his  note  for  30  per  cent  of  his 
premium  in  lieu  of  dividends,  with  the  expectation  on  both 
sides  that  the  accruing  dividends  would  pay  the  notes  with- 
out recourse  upon  the  assured.  If  this  is  true,  and  the 
notes  have  been  or  should  have  been  paid  by  the  accruing  divi- 
dends", they  are  no  longer  an  indebtedness,  and  can  not  be 
deducted  from  the  reserve.  This  would  leave  the  entire  re- 
serve belonging  to  the  policy  in  a  condition  to  be  used  for  its 
extension.  The  defendant  is  said  to  be  a  mutual  company,. 
but  the  policy  in  dispute  is  apparently  based  on  "old  line" 
methods.     It  is  certainly  not  upon  the  assessment  plan. 
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If  these  facte  are  tnio,  and  I  am  free  to  say  they  are  by 
no  means  clear,  it  would  be  a  gross  imposition  upon  the  as- 
sured to  permit  the  defendant  to  charge  up  against  the  sur- 
pliif*  notes  wholly  or  partially  paid  from  the  dividends,  and 
thus  defeat  the  entire  policy  of  insurance. 


JUSTICE  V.  GALLERT. 
(Filed  December  2,  1902.) 

1.  INSTRUCTIONS— Oral— J^ttd(7e—T7ie  Code,  Bee,  kl5. 

The  trial  Judge  may  disregard  an  oral  request  for  instructions. 

2.  INSTRUCTIONS — Appeat--Ca8e  on  Appeal — The  Code,  Sec.  414, 

A  statement  of  the  trial  Judge  as  to  what  the  instructions  to  the 
jury,  were,  where  orally  given,  and  in  the  absence  of  a  re- 
quest that  they  be  put  in  writing,  is  binding  on  appeal. 

a.  INSTRUCTIONS— Prayer  for. 

An  omission  to  charge  on  a  given  point  is  not  error,  unless  there 
is  a  prayer  to  instruct  thereon. 

4.  EXECUTORS    AND    ADMINISTRATORS  -—Claim  —Filing  —The 
Code,  Bee,  I64. 

The  admission  of  the  validity  of  a  claim  by  an  administrator, 
where  presented  within  proper  time,  dispenses  with  any 
formal  proof  thereof. 

Action  by  M.  H.  Justice,  executor  of  Emily  Forney, 
against  Solomon  Gallert,  administrator  of  J.  A.  Forney, 
heard  by  Judge  F.  D.  Winston  and  a  jury,  at  June  (Special) 
Term,  1902,  of  the  Superior  Court  of  Rutherfoed  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Eaves  &  Rucker,  for  the  plaintiff. 
McBrayer  &  Justice,  for  the  defendant. 
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Clark,  J.  The  appellant  properly  concedes  that  "the 
requests  for  instruction  having  been  oral,  his  exception  for 
failure  to  charge,  as  asked,  can  not  be  sustained.  The  statute 
is  explicit  that  "the  Judge  may  disregard  them."  Code,  Sec. 
416. 

There  was  no  request  for  the  Judge  to  put  his  instructioni 
in  writing  (Code,  Sec.  414),  and  the  case  on  appeal  statea 
that  he  did  not  do  so,  but  that  he  jotted  down  some  discon- 
nected notes'  of  his  charge,  in  which  notes,  as  written,  it  ap- 
pears that  he  instructed  the  jury,  on  a  certain  state  of  facts,  t© 
answer  "Yee,"  which  was  erroneous ;  but  the  Judge  states  in 
the  case  on  appeal  that  in  fact  he  told  the  jury,  upon  that 
state  of  facts,  if  found,  to  answer  "No."     The  charge  was 
not  handed  to  the  jury,  and  the  material  matter  is  what  was 
said  to  them,  and  we  are  bound  by  the  Judge's  statement  of 
fact.     The  counsel  for. the  appellant,  in  a  letter  to  the  Judge, 
incorporated    in   the  case,   says   he  has   no   personal    recol- 
lection how  the  Judge  stated  it  to  the  jury,  and  that  if  he 
said  "Yes,"  he  is  satisfied  it  was'  a  clear  inadvertence.     Ad 
the  Judge  said  to  the  jury  "No,"  the  inadvertent  entry  on 
his  notes  "Yes"  could  do  no  harm.     If  the  charge  containing 
the  word  "Yes"  had  been  handed  to  the  jury  (Laws  1885, 
Chap.  137 ;  Clark's  Code,  3d  Ed.,  Sec.  414),  this  would  have 
been  reversible  error,  though  the  Judge  had  orally  said  '*No." 
and  this  though  the  "Yes*"  in  the  written  charge  was  a  mere 
inadvertence.     Again,  if  the  charge  had  been  written  out  at 
request  under  The  Code,  Sec.  414,  it  should  have  been  signed 
and  filed  with  the  Clerk.     This  would  have  made  it  "part  of 
the  record,"  and  this  would  control  any  statement  in  the  case 
on  appeal.     State  v.  Truesdale,  125  N.  C,  696. 

It  was  not  error  to  omit  to  charge  the  jury  as  to  the  length 
of  time  that  would  be  a  statutory  bar.  An  omission  to  charge 
on  a  given  point  is  not  error,  unless'  there  is  a  prayer  to  in- 
struct the  jury  thereon.  Clark's  Code,  (3d  Ed.),  page  614, 
and  numerous  cases  there  collected.     Besides,  the  case  on  ap- 
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peal  states,  "The  case  was  presented  to  the  jury  by  both  par- 
ties on  the  question  of  the  statute  of  limitations,  on  the  ground 
tiiat  if  the  defendant  administrator  had  recognized  the  claim, 
it  was  not  barred,  and  if  he  had  not,  that  it  was  barred,  and 
fhia  the  Court  explained  to  the  jury."  So  there  was  no  dispute 
as  to  the  length  of  time. 

The  Court  instructed  the  jury :  "If  Mrs.  Forney  preseiited 
this  claim  to  the  administrator  and  demanded  payment,  and 
he  admitted  that  the  amount  was  due  and  promised  to  pay  it, 
jou  will  an&wer  the  issue  *No.'  "  And  further:  "The  recog- 
nition of  the  amount  by  the  administrator  must  be  positive 
and  unconditianal."  The  defendant  excepted  on  the  ground 
that  there  was  no  evidence  to  support  these  hypotheses. 
Upon  that  exception  we  need  consider,  of  course,  only  the 
evidence  for  the  plaintiff.  R.  F.  Tate,  son-in-law  of  the 
plaintiff's  testatrix,  testified  that  within  a  year  after  the  qual- 
ification of  the  defendant  as  administrator,  he  heard  the  de- 
fendant tell  Mra  Forney  (plaintiff's  testatrix)  that  when  he 
could  get  the  money  he  would  pay  her ;  that  this  promise  was 
made  in  reference  to  this  money ;  also,  that  the  defendant  had 
made  him  the  same  promise  six  or  eight  months  after  the 
death  of  the  defendant's  intestate,  and  that  the  defendant 
then  stated  that  he  knew  that  his*  intestate  had  the  money 
(alleged  to  have  been  deposited  with  him  by  plaintiff's  testa- 
trix) and  that  it  was  a  mystery  to  him  what  became  of  it. 
There  was  no  dispute  as  to  the  amount.  The  controversy  was 
as  to  whether  the  administrator  had  so  acted  as  to  bar  the 
rnTiTiiTig  of  the  statute. 

This  was  sufficient  evidence  to  go  to  the  jury.  In  Stone- 
street  v.  Frost,  123  N.  C,  at  pages  646  and  647,  it  is  said 
that  it  is  a  sufficient  "filing,"  under  The  Code,  Sec.  164, 
when  the  claim  is  presented,  within  the  proper  time,  to  the 
personal  representative,  and  he  acknowledges  the  validity 
of  the  debt.     "The  creditor  can  never  compel  the  administra- 


896  IN  THE  SUPKEME  COUKT.  [131 


Smith  v.  Patton. 


tor  to  'string'  the  claim.  He  has  done  his  part  when  he  has 
presented  it  to  the  administrator  with  sufficient  certainty  as 
to  the  nature  and  amount  of  the  debt^  and  the  admission  of 
its  validity  by  the  administrator  dispenses  with  any  formal 
proof  thereof.  When  he  admitted  the  validity  of  the  judg- 
ment, he  admitted  the  correctness  of  the  amount.  There  waK 
nothing  else  to  prove."  To  similar  purport,  Woodlief  v. 
Bragg,  108  K  C,  571 ;  Turner  v.  Shuffler,  Ibid,,  642. 

In  this  case,  there  was  no  dispute  a^  to  the  amount  which, 
if  due  at  all,  was  a  sum  collected  on  a  judgment  in  favor  of 
Mrs.  Forney,  plaintiff's  testatrix,  by  defendant's  intestate,  a 
lawyer,  and  left  with  him  for  investment,  to-wit,  $705,  less 
$150,  which  was  thus  invested  by  him  for  her.  It  is  no* 
nought  in  this  action  to  fasten  any  liability  upon  the  defend- 
ant individually. 

No  Error. 


SMITH  v.  PATTON. 
(Filed  December  2,  1902.) 

1.  CLEIRKS  OF  COURTS — Bonds — Oommiesionera—Acts  1889^  Chap. 

470— Acts  (Private)  1891,  Chap.  41,  Bee.  2—TJie  Code,  Sec.  78. 

A  clerk  of  the  superior  court  is  liable  on  his  bond  as  insurer  for 
funds  paid  him  by  a  commiBsioner  in  partition  proceedlnsSw 

2.  PARTIES — Clerks  of  Courts— The  Code,  Sec.  188S. 

Under  The  Code,  Sec.  1883,  claimants  of  a  fund  artslns  from  a 
partition  sale  are  the  proper  parties  to  sue  on  bond  of  the 
clerk  for  failure  of  clerk  to  pay  funds  paid  him  by  the  com- 
missioners in  partition. 

Action  by  C.  B.  Smith,  as  executor,  and  others  against 
P.  W.  Patton  and  others,  heard  by  Judge  W.  B,  Cottncill,  at 
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Spring  Term,  1902,  of  the  Superior  Court  of  Bubke  County. 
From  a  judgment  for  the  plaintiffs,  the  defendants  appealed. 

J.  T.  Perkins,  for  the  plaintiffs. 
A.  C.  Avery,  for  the  defendants. 

Clabk,  J.  Under  proceedings  to  sell  land  for  partition, 
the  commissioner  paid  the  proceeds  of  the  sale  into  the  Clerk's 
oflSce,  taking  his  receipt  therefor  as  Clerk.  The  Clerk  de- 
posited the  same  in  the  Piedmont  Bank,  which  later  failed, 
and  the  fund  being  impaired  or  lost,  this  action  is  to  recover 
ihe  amount  so  lost,  from  the  Clerk,  on  his  bond. 

It  is  settled  iji  this  State  that  the  bond  of  a  public  ofificer  is 
liable  for  money  that  comes  into  his  hands  as  an  insurer,  and 
not  merely  for  the  exercise  of  good  faith.  Presson  v.  Boone, 
108  N.  C,  78 ;  Bd.  Edkwaiion  v.  Batemwn,  102  N.  C,  52 ; 
11  Am.  St.  Rep.,  708 ;  Morgan  v.  Smith,  96  N.  C,  396 ;  Hav- 
ens  V,  Lathene,  75  N.  C,  505 ;  Board  of  Commissioners  v. 
Clarke,  73  N.  C,  257,  and  other  oases  therein  cited.  Bonds 
of  administrators,  executors,  guardians,  etc.,  only  guarantee 
good  faith.  Moore  v.  Eure,  101  N.  C,  11 ;  9  Am.  St.  Eep., 
17 ;  Atkinson  v.  Whitehead,  66  N.  C,  296. 

But  the  defendants  contend  that  there  was  no  law  author- 
izing the  Clerk  to  receive  these  funds,  and  therefore  the  bond 
is  not  liable.  Here,  the  Clerk  appointed  the  commissioner  to 
make  the  sale,  without  bond,  and  on  approving  his  report  re- 
ceived and  receipted  for  the  proceeds  as  Clerk,  took  out  his 
costs,  and  entered  the  amount  due  each  heir  at  law  on  his 
docket,  and  disbursed  a  portion  of  said  fund  to  the  parties  en- 
titled. This  would  seem  a  receipt  of  the  fund  by  the  Clerk 
"hj  virtue  of  his  office.^'  Cox  v,  Blair,  76  K  C,  78 ;  Mc- 
Neill V.  Morrison,  63  N.  C,  508 ;  Judges  v.  Dean,  9  N.  C, 
93. 

But   if  this  were  otherwise,   the   Clerk   received   ^*   "as 
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Clerk,"  and  so  receipted  for  it.     This  was  certainly  a  receipi 
of  the  money  "under  color  of  his  office,"  and,  indeed,  this  is 
admitted  in  the  answer.     The  older  decisions  were  made 
when  these  words  were  not  in  the  statute.     "The  broad  and 
comprehensive  provision"  embracing  money  received  by  "col- 
or of  his  office,"  was  enacted  to  cover  the  defect  by  The  Code, 
Sec.  72,  and  was  construed  in  Thonias  v.  Connelly,  104  N.  C, 
342,  to  embrace  all  cases  where  the  officer  received  the  money 
in  his  official  capacity,  but  when  he  may  not  be  authorized  or 
required  to  receive  the  same.     In  such  case,  the  bond  is  re- 
sponsible for  the  safe  custody  of  the  fund  so  paid  in.  Presson 
V.  Boone,  supra;  Sharp  v.  Connelly,  105  N.  C,  87 ;  Thomas 
V.  Connelly^  104  N.  C,  342 ;  Cassidy  Ex  Parte,  95  N.  C, 
225 ;  Brovm  v.  Coble,  76  N.  C,  391 ;  Oreenlee  v,  Sudderth, 
65  N.  C,  470;  Broughton  v.  Haywood,  61  K  C,  380. 

While  the  charter  of  the  Piedmont  Bank,  Private  Laws 
1891,  Chap.  41,  Sec  2,  authorizes  public  officers  to  deposit 
in  said  bank  any  moneys  in  their  custody,  it  specifies  that 
this'  shall  be  subject  to  the  provisions  of  chapter  470,  Laws 
1889,  which  provides  that  no  such  provision  in  any  corpora- 
tion charter  "shall  operate  or  be  construed  to  relieve  them 
from  official  responsibility,  or  their  sureties  from  lij^bility  on 
their  official  bonds'." 

The  plaintiffs,  claimants  of  this  fund,  are  entitled  to  main- 
tain this  action.  The  Code,  Sec  1883 ;  Daniel  v.  Grizzard, 
117  N.  C,  105. 

No  Error. 
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BEACH   V.   SOUTHERN  RAILWAY  COMPANY. 

(Filed  December  2,  1902.) 

REMOVAL  OF  CAUSES — Local  Prejudice— Foreign  OorporatUms — 
Domestication — Acts  1899,  Chap.  62. 

Where  a  foreign  corporation  domesticates  under  Acts  1899,  cnap. 
62,  it  becomes  a  corporation  resident  here  and  can  not  re- 
move an  action  to  the  federal  courts  on  the  ground  of  local 
prejudice. 

Action  by  Mary  L.  Beach,  administrator  of  W.  E.  Beach, 
against  the  Southern  Railway  Company,  heard  by  Judge  W. 
A.  Hoke,  at  August  Term,  1902,  of  the  Superior  Court  of 
BuBKB  County.  From  a  judgment  for  the  plaintiff,  the  de- 
fendant appealed. 

J.  F,  Spainhour,  and  M.  Silver,  for  the  plaintiff. 
ChcLS.  Price,  Geo.  F.  Bason,  and  S.  J.  Ervin^  for  the  de- 
fendant. 

Clark,  J.  When  this  case  was  called  for  trial,  the  defend- 
ant, the  Southern  Railway  Company,  moved  for  an  order  to 
proceed  no  further  with  the  cause,  for  the  reason  that  it  had 
been  removed  to  the  Circuit  Court  of  the  United  States  on  the 
ground  of  local  prejudice,  presenting  copies  of  the  petition, 
affidavit,  bond  and  order  of  removal  from  said  Circuit  Court. 
The  presiding  Judge  being  of  the  opinion  that  the  defendant, 
originally  a  foreign  corporation,  but  since  "domesticated"  in 
this  State  under  Laws  1899,  Chap.  62,  could  not  remove  an 
action  to  the  Federal  Court  on  account  of  local  prejudice, 
AUiscm  V.  R-  Co.,  129  N.  C,  336,  refused  to  stay  action,  and 
proceeded  with  the  trial.     The  defendant  excepted. 

In  such  case,  it  is  optional  with  the  State  Court  to  proceed 
with  the  trial.  Stone  v.  S.  C,  117  TJ.  S.,  430,  cited  Crehore 
r.  Ohio,  131  U.  S.,  243;  Howard  v.  R.  Co.,  122  K  C,  953- 
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954.  A  case  on  "all  fours"  is  Lawson  v.  So.  R.  Co,,  112  N. 
C,  390,  also  Bierbower  v.  Miller,  30  Neb.,  161,  9  L.  R  A., 
228.  The  trial  having  proceeded  to  verdict  and  judgment, 
which  went  against  the  defendant,  it  appealed  to  this  Court, 
assigning  four  grounds  of^ exception,  but  the  other  three  are 
without  merit,  and  were  abandoned  in  this  Court. 

A  foreign  corporation  which  has  voluntarily  accepted  the 
terms  prescribed  by  the  statute  of  this  State  under  which  it 
may  do  business  here,  and  has  "domesticated"  as  provided  in 
said  statute,  has  become  a  domestic  corporation  as  therein 
provided,  and  can  not  remove  an  action  against  it  to  the 
Federal  Court.  This'  has  been  fully  considered,  after  elabor- 
ate argument  by  counsel  for  this  defendant,  and  was  so  held 
in  Allison  v.  So,  R,  Co,,  129  N.  C,  336;  and  also  in  Deb- 
nam  v,  Tel.  Co.,  126  N.  C,  831  (in  which  case  the  statute  is 
copied),  and  Lay  den  v.  K.  P.,  128  N.  C,  546,  the  reasoning 
of  which  cases  we  adopt  and  make  a  part  of  this  opinion. 

We  do  not  understand  the  defendant's  counsel  to  denv  that, 
as'  a  matter  of  fact,  the  defendant,  the  Southern  Railway 
Company,  has  "domesticated"  by  filing  its  charter  and  ac- 
ceptance in  the  office  of  the  Secretary  of  State,  as  required  bj 
Laws  1899,  Chap.  62,  admission  of  which  fact  has  been  made 
in  this  Court  {Harden  v.  Railroad,  129  N.  C,  at  page  359 ; 
55  L.  R  A.,  784),  in  so  many  cases,  and  is  a  matter  as  uni- 
versally known  as  that  it  is'  a  corporation.     Indeed,  in  thi» 
present  case,  the  defendant's  counsel  submitted  that   "this 
case  should  take  the  course  pursued  in  Allison  v.  So.  R.  Co., 
120  N.  C,  336,"  in  which  the  legal  effect  of  such  domestica- 
tion was  presented  and  decided,  and  we  are  fixed  with  judi- 
cial notice  that  the  effect  of  "domestication"  by  this  defendant 
was  proved  or  admitted,  and  its  legal  effect  decided  in  that 
case.     Knight  v.  Land  Asso.,  142  TJ.  S.,  161.     The  decision 
in  Allison's  case  that  this  defendant,  the  Southern  Railway 
Company,  is  a  domestic  corporation,  is  res  judicata  of  which 
the  Court  below  had  judicial  notice. 
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The  answer  allegc*ts  that  the  (lefeiidant  was  ''a  corporation 
duly  created  and  organized  under  tlu^  laws  of  the  State  of 
Virginia,  and  is  and  was  at  the  time  nientioned,  a  citizen  of 
the  said  State  of  Virginia,"  Init  without  averring  affirmatively 
that  it  was  *'not  a  cor})oration  or  citizen  of  this  State,"  and 
such  allegation  has  hctni  held  insufficient  in  Thompson  v.  So. 
K.  Co.,  130  X.  (\,  140,  and  Sprm/js  v.  So.  R.  Co.,  130  N.  (\,, 
186,  who^e  reasoning  we  adopt  as  a  part  of  this  decision. 

It  is  true  that  in  the  petition  in  the  U.  S.  Circuit  Court, 
H  copy  of  which  is  filed  in  this  case,  it  is  averred  that  the  de- 
fendant *4s,  and  was  at  the  conmiencement  of  this  suit,  a  non- 
resident of  the  State  of  Xorth  Carolina,  *  *  *  and  is  not  a  cit- 
izen of  North  Carolina.''  This  (^ourt  having  decided  otherwise 
on  the  facts  admitted  hv  this  defendant,  in  former  case^,  wi 
do  not  understand  that  this  is  a  denial  of  tlie  fact  so  often 
admitted  by  the  defendant's  counsel  in  this  Court,  and  so  well 
JcBown  as  to  l)e  common  knowledge,  that  the  defendant  has 
"domesticated"  in  the  manner  required  by  cha])ter  62,  Laws 
1^,99.      We  understand  this'  to  l)e  merely  a  denial  that  the 
legal  effect  of  such  **donH*stication"  has  been  to  make  the 
defendant  a  corjwration  of  this  State,  a  resident  or  citizen 
thereof,  and  that  it  is  neither  more  nor  less  than  an  affidavit 
by  this  defendant  that  the  decision  of  this  Court  on  that  point 
is  not  law,  and  that  the  object  of  this  appeal  is  to  have  th(*  re- 
peated   rulings  of  this*  Court  that  "domestication"  has  that 
affecty   reviewed  on  writ  of  error.     If  such  averment  in  tlu^ 
petition  of  a  legal  conclusion  is  decisive,  then  the  counsel  and 
not  the  Court  would  determine  the  riglit  to  remove.     Tucker 
£.  Life  Asso:,  112  N.  C,  706 ;  Li  re  Fa.  Co.,  187  U.  S.,  451. 
On    careful   reconsideration   of   those  opinions,    some   of 
which  are  above  cited,  we  are  constrained  to  reaffirm  thorn, 
and   to   hold  that  the  defendant  having  cxDmplied  with  the 
terms  rcnjnired  before  it  was  allowed  to  do  business  here,  and 
having  become  "domesticated"  in  the  manner  enacted  by  the 
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statutes  of  this  State,  has  become  a  corporation  resident  here, 
and  that  in  holding  that  this  cause  could  not  be  removed  to  the 
U.  S.  Circuit  Court  on  the  allegation  of  local  prejudice,  the 
Court  below  committed 
No  Error. 


PHILLIPS   V.   WISEMAN. 

(Filed  December  2,  1902.) 

DOWKR— Adultery  of  Wife— The  Code,  Sec.  2102— Acts  1893,  Chap. 
15S. 

A  wife  who  commits  adultery  and  is  not  living  with  her  husband 
at  the  time  of  his  death  is  thereby  deprived  of  her  dower. 

Action  by  M.  A.  Phillips  against  Blake  Wiseman  and 
Sarah  A.  Phillips',  heard  by  Judge  W.  A.  Hoke  and  a  jury,  at 
May  Term,  1902,  of  the  Superior  Court  of  Mitchell  Coun- 
ty. From  a  jiidgrnent  for  the  plaintiff,  the  defendants  aj>- 
])ealed. 

-1.  C  Avei-yj  for  the  plaintiff. 
S.  ./.  Ervin,  for  the  defendant. 

Cook,  J.  Some  years  after  the  marriage  of  plaintiff  with 
M.  P.  Phillips,  he  (M.  P.  Phillips)  abandoned  her  and  took 
lip  with  the  defendant  Sarah  A.  Phillips,  alias  McKinney, 
and  continuously  lived  in  adultery  with  her  until  his  death. 
By  his  last  will  and  testament  he  devised  the  land  described 
in  the  petition  to  said  Sarah,  and  his  widow,  the  plaintiff, 
diss'ented  therefrom,  and  instituted  this  special  proceeding  to 
recover  her  dower  therein. 

The  verdict  of  the  jury  establishes  the  fact  to  be  that  after 
lier  husband  had  abandoned  and  separated  himself  from  her. 
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and  while  he  waa  living  in  adultery  with  said  Sarah,  the 
plaintiff  committed  adultery.  Defendant  Sarah  pleads  such 
adultery  in  bar  of  plaintiff's  right  to  dower  in  the  husband's 
lands,  under  section  2102  of  The  Code,  wherein  it  i&'  pro- 
vided that  "If  any  married  woman  shall  commit  adultery  and 
.shall  not  be  living  with  her  husband  at  his  death,  she  shall 
thereby  lose  all  right  to  dower;  *  *  *  and  any  such 
adultery  may  be  pleaded  in  bar  of  any  action  or  proceeding 
for  the  recovery  of  dower" ;  and  insists  that  plaintiff  is  barred 
thereby.  His  Honor  rendered  judgment  in  favor  of  plaintiff, 
and  said  Sarali  appealed. 

Applying  the  statute  to  the  facts  found,  plaintiff  is  barred 
from  recovering  dower  in  her  husband's  lands,  and  his  Honor 
erred  in  rendering  judgment  for  the  plaintiff.     She  com- 
mitted adultery  during  their  marriage,  and  was  not  living 
mtli  her  husband  at  his  death.     It  is  not  contended  that  there 
was  any  act  of  condonement.     The  fact  that  he  did  wrong  can 
be  no  excuse  for  her  to  do  likewise.     His  violation  did  not 
justify  her  in  violating  her  marriage  vow.     So  the  statute 
creating  dower  rights  is  framed  for  the  benefit  of  tbe  guiltless 
— ^not  those  in  pari  delicto.     We  have  carefully  examined  all 
of  the  statutes  and  amendments  bearing  upon  tliis  subject,  in- 
cluding the  Acts  of  1893',  Ohap.  153,  which  is  strongly  relied 
upon  by  tbe  learned  counsel  for  plaintiff,  to  see  if  any  excep- 
tion is  made  expressly  or  by  intendment  in  favor  of  the  wife 
who,  by  reason  of  the  fault  or  wrongdoing  of  her  husband,  or 
by  reason  of  separation  from  him,  has  been  led  into  evil  ways, 
and  can  find  none  which  can  be  so  construed.     It  is  a  great 
hardship  and  a  gross  wrong  for  the  adulteress  to  become  the 
owner  of  his  lands,  to  the  exclusion  of  her  who  ^Tiad  been  a 
faithful,  true  and  dutiful  wife  up  to  the  time  when  he  de- 
serted her,"  and,  but  for  his'  disreputable  conduct,  it  is  most 
probable  that  she  would  never  have  fallen ;  sed  ita  lex  scripta 
est.      And  the  judgment  of  the  Court  below  must  be 
Reversed. 
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CITY  OF  WINSTON  v.  CITY  OF  SALEM. 
(Filed  December  2,  1902.) 

TAXATION — Personal   Property — Situs   Corporations — Partnerships 

—Acts  1899,  Chap.  15,  Sec.  14— Acts  1891,  Chap.  40,  Sec.  41; 
Chap.  307,  Sec.  50 — Constitution,  Art.  7,  Sec.  9. 

Where  a  corporation  or  partnership  has  Its  place  of  business  in 
one  town  with  part  of  its  personal  property  stored  in  an- 
other town»  such  property  is  only  taxable  in  the  town  where 
its  place  of  business  is  located. 

Cook,  J.,  dissenting. 

Action  by  the  City  of  Winston  against  the  City  of  Salem^ 
heard  by  Judge  Thos,  J.  S1iav\  at  September  Term,  1902,  of 
the  Superior  Court  of  Forsyth  (bounty.  From  a  judgment 
for  the  plaintiff,  the  defendant  appealed. 

A,  11.  Eller,  for  the  plaintiff. 

Watson,  Buxton  £'  Watson,  for  the  defendant. 

(^LARK,  J.  The  lieynolds  Tol)ac<'o  Company  (a  corpora- 
tion) and  Hanes  &  Co.  (a  partnership),  are  tobacco  manu- 
facturers, each  having  its'  principal  office  and  factory  build- 
ing in  Winston,  and  each  using  warehouses  just  across  the 
street  in  Salem  (the  towns  l)oing  divided  only  by  a  street), 
in  which  they  temporarily  store  leaf  tobacco,  as  bought  from 
time  to  time,  until  it  is  removed  to  the  factory  in  Winston 
for  manufacture.  The  question  is,  whether  the  leaf  tobacco 
thus  stored  on  1  «Tune,  1900,  was  taxable  in  Winston  or  Sa- 
lem. Tlie  said  parties  have  paid  the  taxes  thereon  in  Win- 
ston, under  an  agreoment  that  said  taxes  will  be  paid  over  by 
said  city  to  the  town  of  Salem  if  the  Courts  shall  adjudge 
tJiat  the  latter  is  entitled  to  the  same. 

If  this  action  is'  properly  constituted  in  Court,  which  wo 
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<lo  not  wish  to  be  understood  as  deciding,  for  no  recovery  is 
asked  by  the  plaintiff,  who  has  the  fund  in  possession,  th»:5 
question  is  settled  in  favor  of  the  power  of  taxation  of  said 
tobacco  by  the  city  of  Winston  by  the  very  terms  of  the  stat- 
ute then  in  force.  Laws  1891),  Chap.  15.  Section  14  there- 
<»f  provides  that  '*A11  personal  property,  except  such  shares  of 
capital  stock  and  other  property  as  are  directed  to  be  listed 
otherwise  in  this  act,  shall  be  listed  in  the  township  in  which 
the  person  so  charged  resides  on  the  1st  day  of  June.  The 
residence  of  a  corporation,  partnership  or  joint  stock  associa- 
tion shall  be  deemed  to  be  in  the  township  in  which  its  prin- 
cipal office  or  place  of  business  is  situated. '^ 

The  Constitution,  Art. VII,  Sec.  9,  requires"  that  '^AU  taxes 
levied  by  any  county,  city,  town  or  township  shall  be  uniform 
and  ad  valorem  upon  all  property  in  the  same,'^  The  towns 
of  Winston  and  Salem  are  in  the  same  township,  and  the 
**haiters  of  both,  in  conformity  to  the  above  constitutional 
provision,  grant  them  power  to  levy  and  collect  taxes  upon 
"all  real  and  personal  property  within  its  cx)rporate  limits." 
Private  Laws  1891,  Chap.  40,  Sec.  41  (1),  and  Chap.  307, 
Sec-.  50. 

As  to  the  situs  oi  realty,  there  can  be  no  doubt,  but  tlie 

Mtus  of  personalty  for  purposes  of  taxation,  from  time  inune- 

iiiorial  has  been  a  matter  for  the  law-making  power,  w^hich 

has  provided  different  rules  for  different  kinds  of  personalty, 

Biul  has  changed  them  from  time  to  time.     Tliere  is  nothing 

in  tlie  above  cited  section  of  the  Constitution  which  indicates 

an  intention  to  restrict  legislation  as  to  the  situs  of  personal 

pro}>erty  (which,  at  common  law,  always'  followed  tlie  person, 

hence  its  designation),  and  no  decision  has  so  construed  that 

>ecti<)n.       It  seems  to  us  that  sound  public  policy  requires 

that    the   legislature  be  left  free,   as  always  heretofore,  to 

prescribe  regulations'  as  to  the  situs  of  personal  property,  and, 

unless  the  constitutional  provision  were  plain  and  explicit  to 
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the  contrary,  we  can  not  hold  the  statute  to  Ik*  unconstitu- 
tional. 

As  the  above  cited  section  (section  14,  chapter  15,  Laws 
1899)  located  the  situs  of  this  property  (which  is  not  "prop- 
erty directed  to  be  otherwise  listed  in  the  act")  in  the  place 
where  the  corporation  or  partnership  has  "its  principal  office 
cr  place  of  business,"  it  follows  that  by  the  terms  of  the  re- 
sj)ective  charters  this  tobacco  was  taxable  in  the  town  of  Win- 
ston.    This  is  the  general  rule.     "Where  a  corporation  had 
its'  place  of  business  in  one  town,  with  a  part  of  the  personal 
property  stored  in  another  town,  such  property  is  only  tax- 
«ble  in  the  town  w^here  its  place  of  business  is  located.'' 
Ferry  Co.  v.  Middletmvn,  40  Conn.,  65;  Railroad  v.  Alexan- 
dria, 17  Gratt.  (Va.),  176.     See  also  Note  5,  page  186,  Bur- 
roughs on  Taxation,  with  a  large  number  of  eases  cited,  hold- 
ing the  same  doctrine. 

Error. 

FuBCiiEs,  O.  J.,  concurring.     I  concur  in  the  opinion,  of 
the  Court,  because  I  believe  it  states  the  law^  a&'  it  is  ^written, 
hnd  not  because  I  think  the  law  is  right.     If  I  conaidered 
that  I  had  the  power  to  do  so,  I  would  change  it,  and  agree 
with  the  dissenting  opinion  of  my  brother  Cook.     But  per- 
sonal  property  is  supposed  to  attend  the  person  of  the  owner, 
and,  upon  that  idea,  is  taxable  where  the  owner  resides",  and. 
in  most  cases,  this  is  proper  and  convenient ;  as  where  a  tax 
payer  has  small  amounts  of  personal  property  in   different 
townships  or  in  different  counties,  it  would  be  inconvenient 
for  him  to  list  stich  propeiiy  in  the  township  or  county  where 
it  happened  to  be  on  the  1st  day  of  June.     And  the  "uniform 
rule  has  been  to  list  personal  property  for  taxation   in  the 
county,  township  or  town  where  the  owner  resides.      While 
this  is  the  rule  under  this  presumption,  that  sucli  property 
attends  the  person  of  the  owner,  it  has  for  a  long  time,  if  not 
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always",  been  held  that  this  presumption  (or  fiction,    as  it  is 
sometimes  called)  is  subject  to  be  changed  by  legislative  en- 
actment, as  has  been  done  by  providing  that  guardians  should 
list  their  ward's  estate  in  the  township  where  the  ward  re- 
eides,  and  by  providing  that  stock  on  a  farm  should  be  listed 
where  the  farm  is  listed.     But  none  of  these  legislative  acts 
provide  for  the  case  at  bar.     It  is  governed  by  the  general 
law,  that  personal  property  must  be  listed  in  the  town  or  town- 
ship where  the  owner  resides.     Indeed,  it  seems  to  me  that 
the  Legislature,  in  making  the  exceptions  it  has,  construed  the 
^neral  act  to  be  that  it  must  be  listed  where  the  owner  re- 
sides, in  all  cases  not  so  excepted  from  the  general  rule,  under 
the  doctrine  of  expressio  iimus  est  exclvsio  alteinvs.     And 
while  I  think  it  is  the  law  as  now  written,  to  mv  mind,  ir 
may  work  great  hardship  and  wrong.     As  I  understand  the 
Jaw  as  it  is  now,  a  man  may  own  or  have  rented  a  store  house 
in  town,  in  which  he  has  $50,000  worth  of  goods,which  receive 
the  protection  of  the  town  govommont  under  its  police  author- 
ity, and  the  benefits  of  the  town  trade ;  and  yet,  if  he  happens 
to  live  outside  of  the  corporate  limits,  his  $50,000  worth  of 
]»roperty  eso^ipes  the  payment  of  one  cent  of  taxes  to  supix)rt 
the  town  government.     Tliis,  1   think,  should  be  remedied, 
hnt  I  can  not  do  it.     It  seems  to  me  that  the  Legislature 
might  do  it  by  pro\'iding  that  property  in,  or  coimected  with 
the  use  of  a  house,  should  bo  listed  for  taxation  where  tlio 
house  is  listed,  as'  it  is  provided  that  stoek  on  a  farm  shall  be 
listed  where  the  farm  is  listed. 

DouGT.AS,  J.,  duhitanie.  I  am  vcrv  much  impressed  with 
llie  strength  and  consistency  of  the  reasoninu:  in  the  dissentinir 
opinion  of  Justice  Cook.  If  it  is  not  the  law,  it  should  be  the 
law.  Suppose  that  a  man  should  have  a  large  warehouse  or 
factory  in  the  city  of  Winston,  where  he  was  actively  cuiraired 
in  the  repeal lar  transaction  of  his  business,  and  when*  he  ke])t 
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stored  large  amounts  of  tobacco,  he  would  not  be  liable  for  any 
immicipal  tax  whatever,  except,  perhaps,  a  license  tax,  if  he 
happene<l  to  live  a  few  feet  beyond  the  cor] )o rate  liniith.  The 
fact  that  he  lived  in  another  city  would  make  no  differencH- 
in  the  principle.  A  cotton  broker  in  Raleigh,  similarly  sit- 
uated, would  ho  (Hjually  exempt.  lie  would  have  all  tb> 
benefits  of  a  city,  with  practically  none  of  its  burdens.  He 
would  have  all  its  facilities  for  transacting  business,  buying, 
selling,  shipping  and  banking,  with  police  and  fire  protection, 
for  the  price  of  his  license.  If  he  had  a  thousand  bale>  of 
('()tt<m  stored  in  the  city,  every  bale  would,  in  routemplation 
of  law,  l)e  located  at  his  home.  It  can  hard  I  v  be  said  that 
such  a  system  of  taxation  resultij  in  the  practical  uniformity 
contemplated  by  the  Constitution,  whatever  may  be  its  theo- 
retical nature.  And  yet  it  may  be  that  the  hUu.h  of  |)ersonal 
pro])erty  ih"  within  the  control  of  the  Ix^gislature.  If  so,  we 
must  await  legislative  action. 

Cook,  J.,  dissenting.  Hy  section  14,  chapt<»r  15,  Laws 
181)0,  cited  and  sustained  in  the  opinion  of  the  (\mrt,  the  T^eg- 
islature  undertakes  to  fix  the  situs  of  personal  ])roperty  (that 
which  is  tangible,  sul)stant.ial  and  valuable  by  reas^m  of  its 
corpus)  for  taxati(m  in  the  tmvnship  in  which  the  owner 
rcKidrs,  or  where  the  corporation,  partnership  or  joint  stock 
association  has  its  principal  office  or  place  of  business.  So 
that  in  this  view,  a  |x»rson  owming  personal  proix^rty  of  very 
(jreni  value  situate*  and  in  use  in  a  township  or  city,  which 
may  be  in  debt  and  rc<]uir(»<l  to  levy  tiixes  to  meet  its  obliga- 
tions, might  move  his  residence  out  of  ihat  township  or  city 
into  a  township  or  city  which  oired  no  debt,  and  thus  escape 
Taxation  therein,  and  yet  receive  all  the  benefits  and  protec- 
tion enuring  and  res\ilting  from  such  tow^nship  or  city  indebt- 
edness; so,  likewise  could  a  cor|)oration,  partnership  or  joint 
stock  as-sociation  obtain  a  like  advantage  by  the  removal  or 
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location  of  the  pnncipal  office  or  principal  place  of  business. 
If  this  be  so,  then  tJie  non-residents  of  the  townshij)  or  city 
would  receive  equal  benefit  and  protection  with  th(»  residents 
and  ])ay  nothing  for  it,  leaving  the  burden  of  payinu:  for  the 
.same  n]xm  the  residents,  based  upon  the  fancied  idea  that 
the  personal  property  follows  the  person.  To  my  mind,  it 
Is  clear  that  this  fiction  was  exploded,  and  so  intended,  by  our 
Constitution,  in  ordaining  that  all  taxes  levied  *  *  '^ 
>hall  be  uniform  and  ad  valorem  upon  all  the  property  in  th(» 
i^arthc — in  the  county,  city,  town  or  township  where  it  may 
abide,  remain,  be  kept  or  placed  by  the  owner,  to  the  end  that 
♦*ach  article  of  value  should  there  bear  its  pro]K)rtionato  ])art 
<»f  the  burden  of  taxation  in  consideration  of  the  advantages, 
benefits  and  protection  which  it  there  has  and  enjoys. 

Phiintiff  and  defendant  are  two  separate  and  distinct  muni- 
<-ipaIiti(*s,  situated  in  the  same  (Winston)  township,  in  For- 
syth f^'ounty,  existing  under  separate  charters.  Tliey  adjoin 
each  other,  and  are  se])arated  by  a  street  (First  street),  which 
nins  east  and  west,  and  which  is  owned  and  maintained  bv 
plaintiff. 

The  R.  J.  Keynolds  Tobacco  Company,  a  corporatii  n  liav- 
ing  its  principal  office  and  factory  building  in  Winston,  and 
P.  IT.  Ilanes  &  Company,  a  co-partnership,  the  several  mem- 
bers r>f  which  reside  in  Winston,  and  also  having  its  ])rinci- 
pal  oflieo  and  factory  situate  therein,  are  engage<l  in  the  man- 
ufacture of  plug  tobacco,  and  in  buying,  storing  and  ])repar- 
ing  leaf  tobacco  for  manufacture.  On  June  1,  1000,  and  for 
.<»everal  years  prior  thereto,  they  had  in  buildings,  Ic^ased  for 
a  temi  of  years  for  such  purpose,  leaf  tobacco  ke])t  therein  for 
storage,  imtil  ready  to  Ik*  removed  to  the  factories  in  Winston 
for  manufacture.  As  both  of  tlie  owners  of  the  leaf  tobacco, 
so  kept  for  storage  in  Salem,  have  their  principal  offices  and 
factories*  in  Winston,  and  the  individual  memlx^rs  of  tlu*  co- 
partnership reside  therein,  jdaintiff  claimed  that  the  tnliacco 
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BO  8tore<l  and  kept  in  Salem  was  a  subject  of  taxation  for  mu- 
nicipal purposes  by  it,  and  listed  the  same  for  taxation,  and 
insist  that  the  taxes  are  due  to  it;  while  the  defendant  claims 
that  said  'leaf  tobacco  being  kept  and  stored  within  its  cor- 
porate limits,  was  liable  to  taxation  by  it,  and  accordingly 
listed  the  same  for  taxation  for  its  municipal  purposes,  and 
daims  the  taxes  due  thereon. 

iSo  the  question  presented  in  this  appeal  is,  Do  the  taxes 
assessed  upon  the  leaf  tobacco  so  stored  and  so  kept  in  Sa- 
lem, belong  to  plaintiff  under  its  assessment,  because  the 
owners  rrside  in  and  have  their  principal  office  and  factory  in 
Winston  ?  Or,  to  state  it  in  a  different  way,  should  the  to- 
bacco so  stored  and  kept  in  Salem  be  listed  for  taxation  for 
municipal  purposes  by  the  city  of  Winston,  where  the  owners, 
corporation  and  co-partnership,  had  their  principal  office,  or 
by  Salem,  where  the  prt)perty  was  stored  and  kept  until  ready 
and  neede<l  for  use  at  the  factory  ? 

As  all  personal  ])roperty  is  movable,  it  can  not  be  said  to  be 
permanently  located  anvwliere;  therefore  it  can  not  have  a 
fixed  or  unchangeable  aborle.  While  movable  at  the  owner's 
v.'ill,  it  do<:*s  not  in  fact  necessarily  acc(mipany  its  o\^Tier,  but 
must  be  and  exist  where  it  is  placed  in  the  service  or  use  for 
which  he  has  designed  it.  Where  the  same  is  placed  for  an 
indefinite  time,  awaiting  the  use  for  which  it  is  designed,  or 
V'cing  used  in  the  service  of  its  owner  while  there  in  carry- 
ing on  his  businos-s  of  a  permanent  nature,  or  for  an  indeter- 
minate periml,  its  presence  there  must  be  generally  considered 
to  have  such  an  actual  situs  as  would  draw  to  it  that  legal  pro- 
tection for  which  it  should  be  liable  for  taxation,  if  not  other- 
wise prescribed  by  law. 

But  the  situs  of  property  subject  to  taxation  by  the  eonnty. 
city,  town  or  township,  is  expref^sly  fixed  by  Article  VII, 
Sec.  9  of  the  Constitution,  which  requires  the  levy  to  be 
''upon  all  property  in  the  same,"  and  that  it  shall  be  uniform 
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and  ad  valorem.  The  section  is  as  follows :  ^^All  taxes  levied 
by  any  county,  city,  town  or  township  shall  be  uniform  and 
ad  valorem  upon  all  property  in  the  same,  except  property 
exempted  by  this  Constitution," 

So  it  is  nece06*ary  to  determine  what  is  meant  by  all  prop- 
erty "in  the  same."  When  is  property  "in  the  same"  (city 
here),  within  the  meaning  of  that  section?  This  being  de- 
termined, there  can  be  no  question  as  to  the  sitvs,  as  fixed  by 
the  Constitution.  Real  property  being  permanently  located, 
there  can  be  no  question  as  to  its  sitiis;  but  on  account  of  the 
movability  of  personal  property  in  its  use  and  service  of  its 
owner,  there  is  some  difficulty  in  determining  when  it  is  "in 
the  same"  (county,  city,  town  or  township)  as  a  subject  of 
taxation.  It  is  clear  that  it  is'  not  contemplated  by  the  Con- 
stitution that  it  is  "in  the  same"  while  in  transit ;  otherwise 
it  would  be  taxable  in  each  and  every  municipality  through 
which  it  might  pass  on  the  1st  day  of  June.  Nor  can  it  be 
held  that  it  would  be  exempt  from  taxation  by  the  munici- 
pality if  its  usual  situs  or  abode  if  temporarily  in  its  use  it  be 
removed  therefrom  shortly  before  June  the  Ist;  or  should 
such  temporary  removal  be  made  for  the  purpose  of  evading 
taxation  by  the  mimicipality  from  which  it  is  removed. 

The  meaning  of  the  language  of  the  Constitution  does  not 
admit  of  a  doubt,  or  allow  a  question  to  be  raised,  concerning 
lie  siius  of  property  for  taxation,  after  it  is  determined 
where  the  owner  has  located  it  for  his  use  or  in  his  service. 
Its  sittLS  is  fixed  by  the  place  where  it  is  key)t  for  use  and  ser- 
vice, aJid  not  by  the  residence  of  the  owner. 

With  this  understanding  of  section  9,  Article  VII,  of  the 
Constitution,  as  applied  to  that  class  of  personal  property 
whicli  does  not  in  fact  accx>mpany  the  person  of  its  owTier  (the 
value  of  which  grows  out  of  its  corpus  or  materiality,  as  dis^ 
tingiiished  from  that  class  which  is  intangible  and  is  but  the 
evidence  of  right  or  interest  in  the  corpus  or  materials  of 
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value  which  in  fact  d(x»8  or  in  fiction  of  necessity  must  accom- 
pany  its*  owner),  we  tliink  the  plaintiff  had  no  right  to  tax 
tlie  leaf  tohacco  stored  and  kept  in  Salem.  Whether  the 
owner  be  a  corjwration  or  a  natural  person,  its  situs  for  taxa- 
tion is  where  it  is  kept  by  its  owner,  where  the  owner  allows 
it  to  abide,  to  remain  ;  there  it  must  of  necessity  be  under  the 
|)rotection  of  the  legal  authority  enforced,  and  should  bear 
its  proper  part  of  the  expenses,  which  I  understand  to  be  tlie 
principle  underlying  this  section  of  our  Constitution. 

The  charters  of  plaintiff  and  defendant  are  in  conformity 
witli  Article  VIT,  section  9.  Each  is  grant-ed  the  power  to 
levy  and  collect  taxes  upon  '^all  real  and  ]>ersonal  pro[)erty 
within  the  (its)  corporate  limits  including"  *  *  *  Pri- 
vate Laws  1801,  Chap.  40,  Sec.  41  (1)  ;  Chap.  307,  Sec.  50. 

The  facts  agreed  in  this  ca&^e  show  that  the  buildingis  of  the 
respective  owners  were  leased  for  a  term  of  years,  and  that 
l(*af  t/>bacco  was  continually  and  continuously  stored  therein, 
and  there  j)re]>ared  for  manufacture.  They  kept  a  stock  of 
tobacco  there,  upon  which  they  drew  for  the  factory  to  man- 
ufacture, and,  as  they  drew  out,  would  replenish  the  stock. 
So,  the  conclusion  is  irresistible  that  the  tobacco  being  put 
and  kei)t  in  Salem  by  its  o\\^lers  for  the  })ur]X)se  of  storing 
nud  preparing  for  future  use,  it  there  acquired  its  situs  for 
the  purpose  of  taxation. 
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SOUTHERN  LOAN  AND  TRUST  CO.  v.   BENBOW. 

(Filed  December  2,  1902.) 

1.  BVIDE3NCE3 — FragmerUartt — Supplementary  Proceedings — Assign- 

ments for  Benefit  of  Creditors — Admissions. 

In  an  action  to  set  aside  an  assignment  for  the  benefit  of  credi- 
tors, a  part  of  the  evidence  of  the  defendant,  previously 
given  in  supplementary  proceedings,  may  be  introduced  by 
the  plaintiff  without  introducing  the  whole. 

2.  EVIDENCE— I/e«er. 

A  witness  may  refresh  his  recollection  by  a  letter  if  he  is  able  to 
guarantee  that  it  represents  his  recollection  at  the  time  it 
was  written,  though  he  has  no  recollection  of  the  facts 
stated  therein,  Independent  of  the  letter. 

3.  JUDGMENTS — Estoppel — Assignments  for  the  Benefit  of  Credi- 

tors— Receiver — Supplementary  Proceedings — Res  Judicata. 

Wliere  a  receiver  in  supplementary  proceedings  sues  to  recover  a 
note  as  the  property  of  a  debtor,  the  Judgment  against  him 
is  not  binding  on  any  creditor,  except  the  one  who  Instituted 
the  proceedings. 

4.  INSTRUCTIONS.^ 

An  instruction  upon  facts  not  presented  by  the  evidence  is 
erroneous. 

Douglas,  J.,  dissenting. 

Action  by  the  Southern  Loan  and  Trust  Company  against 
D.  W.  C.  Benbow  and  others,  heard  by  Judge  Thos,  J,  Shaw 
and  a  jury,  at  December  Term,  1901,  of  the  Superior  Court 
of  GuiT.FORD  Coimty.  From  a  judgment  for  the  defendants', 
the  plaintiff  appealed. 

J.  N.  Wilson  and  E.  K.  Bryan,  for  the  plaintiff. 

./.  T.  Morehead,  and  King  &  Kimball,  for  the  defendants. 

MoN'XOOMEBY,  J.  The  following  named  judgment  credi- 
tors of  D.  W.  C.  Benbow,  viz.,  the  National  Bank  of  Greens- 
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lK>ro  and  Rowe  Wiggins,  the  Atlantic  National  Bank  of  Wil- 
mington, the  Peoples  Xational  Bank  of  Lynchburg,  Ya.,  and 
tlie  Xational  Bank  of  Greensboro  and  others,  and  the  Wil- 
mington Ravings  and  Trust  Company,  of  Wilmington,  N.  C, 
:lu*  hist  named  being  a  creditor  whose  claim  was  not  in  judg- 
ment, brought  several  actions  against  the  defendant  1).  W.  C. 
I^enlx)w,  and  J.   S.  Cox,  his  assignee,  the  object  of  which  sev- 
eral actions  was  to  have  a  certain  deed  of  trust  executed  by 
Benbow  to  Cox  set  aside  for  fraud,  and  to  se<*ure  liens  claim- 
ing priority  over  every  other  creditor,  not  suing  before  its 
suit  was  commenced,  upon  the  property  conveyed  in  the  deed 
tri  trust  to  secure  their  several  debts.     The  action  of  the  first 
named  creditor  was'  commenced  on  April  13,  1894 ;  of  the  sec- 
ond, on  May  1,  1894 ;  of  the  fourth,  on  May  14,  1804 ;  of  the 
fifth,  on  May  25,  1895;  and  of  tlie  third  on  May  1,  1894. 
These  actions  were  not  pressed,  and  nothing  seems  to  have 
been  done  with  them  until  the  June  Term,  1899,  of  Guilford 
Superior  Court,  when  it  was  agreed  that  the  first  mentioned 
should  be  tried,  and  the  others  to  abide  the  result  of  the  first 
case. 

An  issue  of  fraud  was  submitted  to  the  jury  in  that  case, 
and  found  in  favor  of  the  plaintiffs;  whereupon,  judgment 
^vas  rendered  that  the  Wilmington  Savings  ^nd  Trust  Com- 
pany recover  of  the  defendant,  D.  W.  C.  Benbow,  its  debt, 
the  principal,  interest  and  costs.  It  was  further  adjudged  by 
the  Court  that  the  deed  of  assignment  from  Benbow  to  Cox 
was  executed  with  the  intent  to  hinder,  delay  and  defraud  his 
creditors',  and  was  therefore  void;  and  it  was  further  ad- 
judged that  the  plaintiffs  in  the  several  suits  named,  by  rea- 
son of  the  bringing  of  said  actions  and  the  nature  of  the 
same,  were  entitled  to  and  should  have  priority  of  lien  on  the 
property  described  in  the  deed  of  assignment  over  all  other 
creditors.  (The  priorities  of  these  several  plaintiffs',  as 
amon<r  themselves,  were  waived.) 
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A  coininissioner  was  ap))ointed  in  said  judgment  to  adver- 
tise and  sell  the  pi^operty  mentioned  in  the  deed  for  the  pay- 
ment of  the  judgment  indebtedness.  A  few  days  before  that 
judgment  was  rendered,  to-wit,  at  a  special  term  of  the  Su- 
perior Court  of  Guilford  County,  of  May  22,  1899,  in  the 
case  of  W.  II.  Kagan,  receiver  of  the  property  and  estate  of 
I).  W.  C.  Benbow,  against  J.  S.  Cox,  trustee,  D.  W.  C.  Ben- 
bow,  Mary  E.  Benbow  and  Chas.  D.  Benbow,  a  judgment  was 
entered  that  the  plaintiff  was  not  entitled  to  recover  possession 
of  a  certain  note  executed  by  B.  J.  Fisher  to  D.  W.  C.  Ben- 
bow, and  by  him  transferred  to  his  wife,  Mary  E.  Benbow, 
and  that  the  note  was  the  property  of  the  executor  of  Mary  E. 
Benbow,  who  had  died  after  the  commencement  of  the  action. 
The  last  mentioned  suit  of  Kagan,  receiver,  against  Cox,  D. W. 
C.  Benbow,  and  others,  was  commenced  in  May,  1804.  The 
National  Bank  of  Greensboro,  at  February  Term,  1894,  had 
recovered  two  judgments  against  D.  W.  C.  Benbow  for  large 
amounts,  and,  in  its  effort  to  collect  the  money  on  its  judg- 
ments, supplementary  proceedings  were  resorted  to,  and  in 
those  proceedings  Bagan  was*  appointed  receiver  of  the  estate 
and  property  of  D.  W.  C.  Benbow. 

In  the  present  action,  the  plaintiff,  who  was  duly  appointed 
trustee  in  bankruptcy  of  D.  W.  C.  Benbow,  brings  this  action 
as  such  trustee  against  the  defendants,  alleging  that  the  deed 
of  trust  made  by  Benbow  to  Cox  was  executed  to  hinder,  delay 
and  defraud  his  creditors;  that  just  before  Benbow  filed  his 
petition  to  become  a  bankrupt,  he  had  purchased  the  judg- 
ments against  him  heretofore  mentioned,  with  his  own  money 
and  effects,  and  procured  the  said  judgments  to  be  asvsiprned  to 
his  son,  the  defendant  Chas.  D.  Benbow,  to  defraud  his  credi- 
tors; and  that  in  pursuance  of  this  scheme,  he  procured  the 
judgment  of  June  Term,  1S99,  of  the  Superior  Court  of 
Guilford  County,  heretofore  referred  to,  to  be  entered,  by 
which  the  deed  of  assignment  was  drchired  void  and  the  prop- 
erty (*«>nveved  in  the  deed  condemned  to  be  sold  to  satisfy  the 
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judgineiit  creditors  named  in  the  judgment.  Tl\e  prayer  for 
relief  was  that  Charles  D.  Benlx^^w  he  d(»elared  to  he  the 
owner  of  the  judgments  in  trust  for  the  plaintiff  as  trustee  iii 
hankruptey  of  the  creditors  of  I).  W.  (1  Benbow,  and  that 
all  tlie  parties  be  restrained  from  selling  or  interfering  with 
the  property  conveye<i  in  the  deed  of  assignment  until  the 
further  order  of  the  (^)urt ;  and  for  such  other  relief  as"  tb' 
plaintiff  may  be  entitled  to. 

Afterwards  the  property  was  sold  hy  the  commissioner  and 
purchased  by  (^has.  1).  BenlM>w,  and  the  sale  was  confirmed, 
the  })laintiff  makinir  a  special  app<»arance  in  the  action  for 
the  purpose  of  agreeing  that  the  ])nK*eeds'  of  the  sale  should 
stand  in  the  place  of  the  property  s<dd,  and  be  answerable  to 
the  plaintiff  for  any  judgment  that  might  l)e  obtained  by  it 
in  the  action.     The  allegations  of  fraud  in  the  complaint  were 
denied  in  the  answer,  as  was  also  the  allegation  that  the  de- 
fendant, D.  W.  r.  Benbow,  had  purchased  the  judgments 
against  himself  with  his  own  money  and  effects,  and  had  them 
assigned  to  his  son,  Chas.  I).  Benl)ow,  in  fraud  of  his  credi- 
tors.    The  defc^ndants  also  denied  that  D.  W.   C.  Benbow 
caused  the  judgment  of  June  Term,  1890,  to  l>e  entere<l,and  it 
was  denied  that  D.  W.  C.  Benbow^  had  fraudulently  trans- 
ferred the  Fisher  note  to  the  defendant  Mary  E.  Benlxxw. 

The  following  issues  were  submitted  to  the  jury: 

1.  Was  the  dcH^l  of  assignment  executed  by  D.  W.  C.  Ben- 
bow to  J.  S.  Cox,  asbignee,  on  the  23d  day  of  January,  189-V, 
executed  for  the  purpose  of  hindering,  delaying  or  <lefraud- 
ing  his  creditors? 

2.  Was  the  Fisher  note  of  $17,235  transferred  by  D.  W. 
C.  Benbow  to  his  wife  at  a  time  when  he  was  insolvent,  and 
without  valuable  consideration  ? 

3.  Was  the  Fisher  note  for  $17,235  transferred  by  D.  W- 
C.  Benlv>w  to  his  wife  with  intent  or  purpose  of  hindering, 
delaying  or  defrauding  his'  creditors  ? 
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4.  Were  any  of  the  judgments  mentioned  in  the  complaint, 
to-wit,  the  Peoples  National  Bank,  of  Lynchburg,  the  Na- 
tional Bank  of  Greensboro,  J.  Davenport,  Jr.,  the  First  Na- 
tional Bank  of  Richmond,  the  Union  Bank  of  Richmond, 
Miss  Rowe  Wiggins,  the  Atlantic  National  Bank  of  Wilming- 
ton, the  Wilmington  Savings  and  Tnist  Company,  of  Wil- 
mington, the  Bank  of  Guilford,  purchased  with  the  money 
derived  from  the  Fisher  note,  or  any  part  thereof,  and  if  so, 
i^faich  judgment  or  judgments,  naming  them  ? 

5.  Did  defendant  D.  W.  C.  Benbow  purchase  the  judg- 
ments mentioned  in  the  complaint  and  have  the  same  a^^signed 
to  Chas.  D.  Benbow,  for  the  purpose  of  hindering,  delaying 
cr  defrauding  his  creditors  ? 

6.  Was  the  decree  in  the  creditors'  suits,  condemning  the 
property  of  D.  W.  C.  Benbow  to  the  payment  of  the  judg- 
ments taken  after  filing  of  the  petition  in  bankruptcy  by 
D.  W.  0.  Benbow,  \vithout  the  trustee  in  bankruptcy  having 
been  made  a  party  ? 

7.  In  an  action  heretofore  tried  in  this  Court,  wherein  W. 
H.  Ragan,  receiver  of  the  property  of  D.  W.  C.  Benbow,  ap- 
pointed in  supplementary  proceedings  instituted  by  the  Na- 
tional Bank  of  Greensboro  and  the  Bank  of  Guilford,  credi- 
tors of  Benbow,  against  J.  S.  Cox,  trustee,  Chas.  D.  Benbow, 
executor  of  Mary  E.  Benbow,  deceased,  D.  W.  C.  Benbow, 

and  others — was  it  found  as*  facts  by  the  jury  (1)  that  a.<- 
signment  and  transfer  of  the  due  bill  of  B.  J.  Fisher  by 
D.  W.  C.  Benbow  to  Mary  E.  Benbow  was  not  made  to  ob- 
struct, hinder  and  delay  or  defraud  the  creditors  of  said 
D.  W.  C.  Benbow;  (2)  that  said  transfer  and  assignment 
were  not  invalid  for  any  other  reason,  and  did  the  Court  upon 
such  verdict  adjudge  that  Chas.  D.  Benbow,  as  executor  of 
Mary  E.  Benbow,  was  the  legal  owner  of  said  note  ? 

On  the  trial,  the  plaintiff  offered  to  read  in  evidence  that 
part  of  the  examination  of  D.  W^.  C.  Benbow,  in  the  supple- 
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mentary  proceedings,  which  concerned  the  Fisher  note,  for 
the  purpose  of  showing  that  there  was  no  valid  consideration 
to  support  the  transfer  of  that  note  from  said  Benbow  to 
Mary  E.  Benbow,  his  wife ;  and  he  also  offered  to  introduce 
and  read  that  part  of  Mrs.  Benbow's  evidence  in  the  supple- 
mentary proceedings.  His'  Honor  refused  to  allow  those 
parts  of  the  evidence  of  Benbow  and  his  wife  to  be  read,  the 
defendants  objecting  on  the  ground  that  those  parts  of  the 
evidence  were  fragmentary,  and  that  the  entire  record  of  all 
their  evidence  had  to  be  offered.  We  think  that  the  evidence 
ought  to  have  been  admitted. 

We  know  that,  to  arrive  at  the  true  meaning  of  a  person's 
declaration  or  admission,  we  must  hear  all  and  each  part  of 

that  declaration  or  admission.     We  can  not  arrive  at  the  true 

« 

meaning  by  taking  detached  parts  of  an  admission  or  declara- 
tion unfavorable  to  the  declarant,  and  leave  out  the  part  or 
part&'  which  might  be  explanatory  and  favorable.  Mr.  Green- 
leaf,  in  his  first  volume  on  evidence  (16th  Ed.),  section  201, 
says:  "This  general  principle,  however,  raised  two  sorts  of 
questions;  first,  whether  the  party  offering  the  admission 
miLst^  as  a  preliminary  condition,  put  in  the  whole  or  other 
parts  of  the  conversation,  document,  etc. ;  second,  whether  the 
party  whose  statement  it  is  may  afterwards,  by  way  of  ex- 
planation, put  in  the  other  parts  or  other  statements.  It  does 
not  seem  to  be  generally  required  that  the  party  offering  the 
admission  must  put  in,  at  the  same  time,  any  more  than  that 
which  he  desires  to  use — whether  a  speech,  or  conversation,  or 
a  writing."  The  same  rule  is  laid  down  in  Oossler  v.  Wood, 
120  K  C,  69 ;  RobeHs  v.  RoheHsy  86  K  C,  9. 

We  have  said  that  his  Honor  was  in  error  in  excluding  the 
evidence,  even  though  it  was  only  a  part  of  the  evidence  of  the 
defendants  on  the  question  of  the  consideration  upon  which 
the  Fis'her  note  was  transferred  to  Mrs.  Benbow.  In  looking 
at  the  entire  evidence  of  the  defendants,  given  in  the  supple- 
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mentary  proceedings,  the  part  offered  was  about  all  that  was 
said  on  the  subject.     The  plaintiff  put  the  whole  evidence  in, 
after  his  Honor  refused  to  allow  the  parts  which  were  offered 
to  be  read,  reserving  his  exception.  The  evidence  was  lengthy, 
and  covered  many  questions  and  many  other  matters'  of  al- 
leged fraud,  and  was  calculated  to  mislead  the  jury.     For  the 
purpose  of  showing  that  the  defendant  D.  W.  C.  Benbow 
purchased  the  judgments  against  himself  with  his  own  money 
and  effects,  the  plaintiff  offered  to  show  by  K.  R.  King  that 
D.  W.   C.   Benbow  purchased  these  judgments.     A  letter 
signed  by  King  was  shown  to  him,  in  these  words:  "No.  7, 
Raleigh,   N.   C,   January  30,   1899.     Mr.   Chas.   U.   Wil- 
liams, Richmond,  Va. :     Just  before  leaving  home  this  a.  m., 
(Dr.  Benbow  asked  me  to  write  and  ask  you  to  have  the  notes 
of  the  Union  Bank  and  others  on  North  State  Improvement 
Company,  s^ent  to  the  Greensboro  National  Bank,  of  Greens- 
boro, to  be  delivered  to  him  when  he  pays  balance)  of  suit  on 
compromise.     I  suggest  that  you  accompany  these  with  a 
statement  showing  balance,  and  saying  that  all  Court  costs 
must  be  arranged  also.     I  expect  to  return  home  on  next 
Thursday.     (Benbow  says'  he  wants  to  pay  you  at  once.)  Am 
here  getting  Legislature  to  repeal  some  repudiation  legislation 
enacted  at  two  last  sessions.     Yours  truly,  R.  R.  King." 

The  witness  said  that  he  had  no  recollection  of  writing  that 
letter,  nor  of  what  it  contained  independent  of  the  paper  it- 
self. He  was'  further  asked  these  questions :  "After  looking 
at  that  paper,  can  you  state  whether  you  wrote  it  or  not?" 
He  answered,  "This  paper  says  so,  but  independent  of  that  I 
have  no  recollection."  He  was  asked  again,  "Did  you  write 
that  letter?"  "I  think  that  is  my  handwriting."  There 
were  four  or  five  other  letters  of  the  same  nature  shown  to  the 
witness,  and  he  made  the  same  statement  about  them  all. 
When  asked  about  one  of  the  letters,  if  any  statement  in  that 
paper  is  true^  he  answered,  "Yes,  I  need  not  repeat  that" 
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It  is  to-day  generally  understood  that  there  are  two  aorta 
of  recollection  which  are  properly  available  for  a  witness,  to- 
wit,  past  recollection  and  present  recollection.  In  the  latter 
and  usual  sort,  the  witness  either  has  a  sufficiently  clear  recol- 
lection, or  can  summon  it  and  make  it  distinct  and  actual,  if 
he  can  stimulate  and  refresh  it,  and  the  chief  question  is  as 
to  the  propriety  of  certain  means  of  stimulating  it — ^in  par- 
ticular of  using  written  or  printed  notes,  memoranda  or 
other  things,  as  refreshing  it.  In  the  former  sort,  the  wit- 
ness is  totally  lacking  in  present  recollection,  and  can  not  re- 
vive it  by  stimulation ;  but  there  was  a  time  when  he  did  have 
a  sufficient  recollection,  and  when  it  was  recorded,  so  that  he 
can  adopt  his  record  of  his  then  existing  recollection,  and  use 
it  as  sufficiently  representing  the  tenor  of  his  knowledge  on 
the  subject.  First,  the  record  memorandum,  note,  entry,  etc., 
must  have  been  made  at  or  about  the  time  the  event  recorded. 
Whether  in  a  given  case  it  was  made  so  near  that  the  recollec- 
tion may  be  assumed  to  have  been  then  sufficiently  fresh  must 
depend  on  the  circumstances  of  the  case.  Second,  the  witness 
need  not  have  made  the  record  himself;  the  essential  thing  is 
that  he  should  be  able  to  sruarantee  that  the  record  actually 
represented  his  recollection  at  the  time,  and  this  he  may  be 
able  to  do  either  by  virtue  of  his  general  custom  in  making 
such  records,  or  by  his  assurance  that  he  would  not  have  made 
the  record  if  he  had  not  have  believed  it  coi*rect.  Greenleaf 
on  Evidence,  Roc.  439  (a),  439  (b). 

The  witness  said,  in  reference  to  the  time  and  date  of  the 
letter,  "I  have  no  recollection  independent  of  that,  and  T 
have  no  recollection  of  writing  that  letter,  and  have  no  recol- 
lection of  any  of  the  matters  therein  referred  to.  At  about 
that  period,  and  subsequent  thereto,  I  had  a  great  many  con- 
versations with  Dr.  Benbow  about  these  matters,  and  with  his 
counsel."  Applying  all  these  tests  laid  down  by  Mr.  Green- 
leaf  to  the  testimony  of  the  witness*,  we  think  that  it  was 
competent,  and  ought  to  be  received. 
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His  Honor  instructed  the  jury  that  the  plaintiff  could 
bring  his  action  and  have  the  questions  involved  therein  de- 
termined and  passed  upon  by  the  jury,  and  "that  you  will  not 
permit  the  answer  to  the  last  issue,  which  relates  to  the  de- 
cree of  the  Court  in  the  case  of  Eagan,  receiver,  against  Cox, 
trustee,  and  others,  to  influence  you  in  passing  upon  the  sec- 
ond, third  and  fourth  issues,  or  any  of  the  issues,  so  far  as 
that  is  concerned."  The  defendants  did  not  appeal  from  that 
inetmction,  but  in  the  argument  here  it  was  contended  that 
the  Court  which  tried  the  case  upon  the  pleadings  was  with- 
out jurisdiction  of  the  subject  matter  of  the  action.  It  was 
argued  that  Ragan  was  a  receiver  appointed  in  supplementary 
proceedings,  and  therefore  he  represented  the  creditors  of 
D.  W.  O.  Benbow,  and  that  in  his  suit  to  recover  possession  of 
the  Fisher  note,  there  was  a  judgment  against  him  and  in 
favor  of  Mrs'.  Benbow,  and  therefore  that  the  creditors  were 
bound  by  that  judgment.  But  the  supplementary  proceed- 
ings in  which  Ragan  was  appointed  were  not  in  a  general 
creditor's  bill  properly  constituted,  but  in  a  single  creditor's 
suit,  in  which  the  creditor  was  trying  to  enforce  his  own  par- 
ticular demand. 

The  judgment,  therefore,  bound  none  of  the  creditors,  ex- 
cept that  one  who  instituted  the  supplementary  proceedings 
in  his  own  behalf  and  not  for  the  other  creditors*. 

It  was  argued  also,  here,  that  on  the  main  branch  of  this 
suit  the  five  judgment  creditors  named  were  proceeding  in 
bdialf  of  themselves  and  all  other  creditors  of  D.  W.  C.  Ben- 
bow, to  set  aside  the  deed  of  trust,  and  to  subject  the  property 
conveyed  therein  to  the  payment  of  the  debts  due  to  all  the 
creditors.  But  the  fact  is/,  as  we  have  already  seen,  there 
was  no  general  creditors'  bill,  but  there  were  five  separate 
suits,  and  they  were  never  even  consolidated.  One  was  tried, 
with  an  agreement  on  the  part  of  the  other  four  that  they 
would  abide  the  result  of  the  trial. 

While  the  charge  of  his  Honor  is,  in  the  main,  correct,  we 
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think  in  one  serious  particular  there  was  an  error,  which  was 
excepted  to  by  the  plaintiff.     It  was  on  the  question  of  the 
consideration  for  which  the  note  of  $15,000,  mad^  in  1890, 
was  given  by  Dr.  Benbow  to  his  wife,  and  which  was  after- 
wards allied  to  have  been  credited  with  the  Fisher  note, 
which  had  been  assigned  by  Dr.  Benbow  to  his  wife.     The 
substance  of  Dr.  BenboVs  testimony  was  about  this:  "The 
Fisher  note  is  in  the  National  Bank  of  Greensboro.     It  was 
not  delivered  to  Cox,  assignee,  because  I  had  transferred  it  to 
my  wife  by  endorsement,  on  January  22  last,  the  day  before 
my  assignment.     I  made  this  transfer  to  her  as  a  credit  upon 
a  note  she  held  against  me  for  a  larger  amount,  leaving  a  bal- 
ance of  $715  and  accrued  interest     The  note  held  by  my 
wife  was  dated  September  1, 1898,  and  that  wafc'  the  true  date, 
it  being  a  renewal  of  one  given  a  year  previous,  that  was  a 
renewal  note  which  was  also  given  as  a  renewal  note  for  one 
given  in  March  or  April,  1890,  which  was  the  first  note.     He 
amount  of  the  first  note  was  about  $15,000.     The  considera- 
tion of  the  note  given  in  1890  was  a  gift  based  upon  a  calcu- 
lation of  money  belonging  to  her,  given  to  her  by  her  father ; 
this  money  was  not  willed  to  her  by  her  father,  but  given  to 
her  before  her  father's  death.     I  was  married  in  1857.  This 
money  was  the  proceeds  of  sale  of  negroes,  which  her  father 
sold,  and  amounted  to  $2,500,  and  the  money  was  given  to 
her  at  different  times  before  the  war,  and  she  gave  it  to  me 
when  her  father  gave  it  to  her.     I  account  for  the  difference 
between  the  $2,500  and  the  $15,000  by  the  addition  of  inter- 
est at  six  per  cent.     These  notes  to  my  wife  were  kept  in  my 
safe,  and  they  were  never  out  of  my  possession.     When  the 
transfer  of  the  Fisher  note  was  made,  she  immediatelv  re- 
turned  it  to  me.     This  Fisher  note  is  a  due  bill." 

Tie  was  solvent  when  he  executed  the  $15,000  note,  and  he 
said  that  he  gave  it  to  her  from  the  fact  that  she  had  asked  him 
on  several  occasions  to  give  her,  in  her  own  right,  a  home. 
He  further  said,  that  before  1890,  Mrs.  Benbow  repeatedly 
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urged  him,  in  consideration  of  her  having  furnished  him  the 
$2,500,  to  purchase  and  settle  upon  her  a  home,  and  that  he 
recognized  the  justice  of  her  claim,  but  that  he  had  no  suit- 
able property  himself  for  the  purpose,  so  he  executed  to  her 
the  note  for  $15,000,  and  that  that  amount  was  made  by  the 
addition  of  interest  from  the  time  she  let  him  have  the  money. 
Mrs.  Benbow's'  evidence  was,  in  substance,  as  follows :  "I 
had,  for  several  years  before  the  spring  of  1890,  insisted  upon 
Dr.  BenboVs  giving  me  property  to  be  my  own,  particularly 
a  home  and  its  appurtenances,  which  he  had  from  time  to  time 
promised  to  do,  particularly  when  he  asked  me  to  join  in  two 
mortgages  for  $26,000,  each  to  enable  him  to  borrow  money 
to  use  in  his  busine&B  as  a  stockholder  in  the  North  State  Im- 
provement Company.     He  promised  me  as  soon  as  that  was 
paid  off  he  would  comply  with  my  request.     In  the  early 
spring  of  1890,  he  came  to  me  at  the  head  of  the  dining  room 
and  told  me  he  was  now  out  of  debt ;  that  he  had  no  real  es- 
tate of  his  own  that  was  suitable  for  a  residence  for  me,  and 
had  concluded  to  give  me  the  money  with  which  to  purchase 
me  a  home,  and  in  addition  thereto,  for  such  other  purposes  as 
I  wished  to  use  it.     He  handed  me  his  note  or  due  bill  for,  as 
near  as  I  can  remember,  about  $15,000,  which  I  took.     Sev- 
eral times  since  he  has  told  me  that  he  renewed  it  at  the  end 
of  each  year,  including  the  accrued  interest.     On  the  22d  of 
January  last,  as  a  payment  on  said  note,  Dr.  Benbow  trans- 
ferred to  me  the  note  spoken  of  in  his  examination  as  the 
Fiaher  note.     Which  payment  he  endorsed  by  way  of  credit 
on  my  note.*' 

As  we  have  said,  the  note  for  $15,000  was  executed  in 
1890,  when  Dr.  Benbow  was*  solvent.  The  Fisher  note  was 
alleged  to  have  been  paid  as  a  credit  on  it,  when  he  was  in- 
solvent and  the  day  before  he  made  his  assignment. 

His  Honor  properly  told  the  jury  that  when  Dr.  Benbow 
received  $2,500  in  money  from  his  wife  before  the  war,  it 
became  his,  and  if  that  was  the  only  consideration  for  the  exe- 
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cntion  of  the  $15,000  bond,  that  the  said  note  was  not  a 
valid  debt  of  Dr.  Benbow  as  against  his*  creditors,  and  that  if 
The  jury  found  from  the  evidence  that  the  Fisher  note  was 
transferred  to  Mrs.  Benbow  as  a  payment  upon  the  note,  if 
based  upon  such  consideration,  the  transfer  was  without  a 
valuable  consideration,  and  they  should  answer  the  second 
consideration  "Yes."    But  he  instructed  the  jury  that  if  thev 
should  find  from  the  evidence  that  Mrs*.  Benbow  joined  with 
Dr.Benbow  in  the  execution  of  two  certain  mortgage  deeds  for 
$25,000  each,  and  that  at  the  time  it  was  agreed  between  her 
and  I>r.  Benbow  that  if  she  would  sign  the  same  he  would 
give  her  a  home,  and  that  afterwards,  in  1890,  it  was  agreed 
between  him  and  his  wife  that  in  place  of  a  home  he  would 
give  her  his  note  for  $15,000,  with  which  to  purchase  a  home, 
and  pursuant  to  that  agreement  he  executed  and  delivered  to 
her  his  note,  and  that  he  transferred  to  his  wife  the  Fisher 
note  as  a  payment  on  his  note  to  his  wife,  and  she  had  ac- 
cepted it  as  such,  then  such  a  transfer  of  the  Fisher  note 
would  be  for  a  valuable  consideration,  and  they  should  answer 
thf  second   issue  "Xo."     And  he  further  charged,   if  yon 
should  find  that  the  $15,000  note  was  not  given  to  her  in  con- 
sideration of  any  former  promise  to  give  her  a  home,  if  she 
would  sign  the  mortgage  deed,  or  if  the  jury  should  find  from 
the  evidence  that  there  was  no  agreement  between  Benbow 
and  his  wife  at  the  time  of  the  execution  of  the  mortgages 
before  referred  to,  to  the  effect  that  if  she  would  sign  the 
mortgages  he  would  give  her  a  home,  or  if  they  should  find 
that  the  mortgage  deeds  were  never  signed  by  Mrs.  Benbow, 
then  there  was  no  valuable  consideration  for  the  transfer  of 
the  Fisher  note.     There  was  error  in  that  part  of  the  charge. 

There  is  no  evidence  that  the  signing  of  the  mortgage  deeds 
by  Mrs.  Benbow  wns  the  consideration  for  the  promise. 

New  Trial. 

Douglas,  J.,  dissenting. 
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RATLIFF  V.  RATLIFF. 
(Filed  December  2.  1902.) 


1.  ISSUES. 


Issues  are  sufficient  If  every  ground  of  contention  may  be  pre- 
sented by  appropriate  evidence  thereon. 

2.  HYIVESCE— Records— Deeds— Registration — The  Code,  Sec,  1251. 

The  record  of  a  registered  deed  is  competent  evidence  without 
producing  the  original,  where  no  rule  of  court  for  the  pro- 
duction of  the  original  has  been  issued. 

S.  EVIDENCE} — Records — Revenue  Stamps — Deeds. 

It  is  not  necessary  that  it  appear  from  the  record  of  a  deed  that 
there  was  a  revenue  stamp  on  the  original  to  make  it  com- 
petent as  evidence. 

4.  EVIDENCE  — Handwriting  — Deeds  — Probate  — Witnesses  — Sub- 
scribing— The  Code,  Sec.  12^6,  Subsec.  10. 

It  is  sufficient  to  allow  the  registration  of  a  deed  if  the  probating 
witness  testifies  that  he  is  well  acquainted  with  the  hand- 
writing of  the  subscribing  witness  and  had  numerous  busi- 
ness dealings  with  him  during  his  life-time. 

I.  EVIDENCE — Declarations — Estates. 

Declarations  made  by  one  in  possession  of  land,  characterizing 
or  explaining  his  claim  to  ownership  or  in  disparagement 
of  his  own  title,  are  competent. 

C.  SOff'aVlT— Dismissal— Acts  1897,  Chap.  109— Acts  1899,  Chap.  ISl 
— Acts  1901,  Chap.  594. 

Where  a  defendant  introduces  evidence  after  making  a  motion 
to  dismiss  at  close  of  evidence  for  plaintiff,  he  thereby 
waives  any  rights  he  had  under  said  motion. 

7.  EVlT>B}iSCEr— Handwriting — Proof — Comparison. 

If  there  is  a  paper  in  evidence,  the  signature  to  which  is  proved 
or  admitted  to  be  genuine,  another  signature  whose  genuine- 
ness is  in  issue,  may  be  compared  with  it. 

I.  'EVlDKyCE— Ejectment — Trusts. 

The  evidence  In  this  case  as  to  the  dower  of  the  widow  18 
Irrelevant. 
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9.  BVIDBNCB— HatkHoritinflP— -ProoA 

A  handwriting  may  be  proved  by  a  witness  wbo  became  ac- 
quainted therewith  four  years  after  the  signature  in  qaegr 
tlon  was  made. 

10.  EVIDENCE— i>ecIaratiofM—Jg?«<(rtc«. 

The  declarations  of  a  party  In  his  own  favor  as  to  his  estate  ia 
lands  are  Incompetent 

11.  WITNESSES— Oorroftoration— Evidence. 

A  witness  may  testify  as  to  statements  made  to  others  to  corroD- 
orate  himself. 

Action  by  W.  U.  Ratliff  and  others  against  J.  H.  Ratliff 
and  others,  heard  by  Judge  Thos.  A.  McNeill  and  a  juiy,  al 
December  (Special)  Term,  1901,  of  the  Superior  Court  of 
AsrsoN  County.  From  a  judgment  for  the  plaintiffs,  the  de- 
fendants appealed. 

J.  A.  Lockhart,  Robinson  &  Ca/udlej  and  Bennett  (6  Bemr 
nett,  for  the  plaintiffs. 

H.  H,  McLendon,  for  the  defendants. 

Olabk,  J.  There  is  no  valid  objection  to  the  i&asues,  at 
every  ground  of  contention  could  be  presented  by  appropriate 
evidence  upon  the  issues  submitted  by  the  Court  Patterson 
V.  Mills,  121  'N,  C,  266;  Coley  v.  StatesviUe,  Ibid.,  315. 

There  was  no  error  in  admitting  the  records  from  the  Reg- 
ister of  Deeds,  showing  the  deed,  as  there  recorded,  from 
Home  and  wife  to  Ratliff,  dated  11  September,  1869,  and  in 
not  requiring  the  introduction  of  the  original  deed.  The  Codei, 
Sec.  1251,  provides:  "The  registry,  or  duly  certified  copy  of 
the  record,  of  any  deed,  power  of  attorney  or  other  instrument 
required  or  allowed  to  be  registered  or  recorded,  may  be  given 
in  evidence  in  any  Court,  and  shall  be  held  to  be  full  and 
sufficient  evidence  of  such  deed,  power  of  attorney  or  other  in- 
strument, although  the  party  offering  the  same  shall  be  enti- 
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tied  to  the  possession  of  the  original,  and  shall  not  account 
for  the  non-production  thereof,  unless  by  a  rule  or  order  of  the 
Court,  made  upon  affidavit  suggesting  some  material  variance 
from  the  original  in  such  registry,  or  other  sufficient  grounds, 
such  party  shall  have  been  previously  required  to  produce  the 
original,  in  which  case  the  same  shall  be  produced  or  its  ab- 
sence duly  accounted  for,  according  to  the  course  and  practice 
of  the  Courts."  Here,  there  was  no  affidavit,  nor  suggestion 
even,  that  the  r^stration  was  not  correct,  and  no  rule  of 
Court  requiring  the  introduction  of  the  original  deed.  The 
production  of  the  original  at  the  trial  can  not  be  required 
when  such  rule  of  Court  has  not  been  previously  obtained. 
Devereux  v.  McMahon,  108  N.  C,  134 ;  12  L.  E.  A.,  205. 

This  disposes,  also,  of  the  exception  to  the  introduction  of 
the  r^stration  of  the  agreement  of  10  September,  1869,  if 
the  probate  is  l^al.  As  to  this',  the  defendant  excepts  on 
the  ground :  1.  That  it  does  not  appear  from  the  registration 
that  there  was  any  revenue  stamp  on  said  agreement.  This 
need  not  appear.  Haight  v.  Orist,  64  N.  C,  739 ;  Sellars  v. 
Johnson,  65  K  C,  104. 

2.  That  the  proof  of  the  handwriting  of  the  subscribing 
witness  was  insufficient  This  instrument  was  not  recorded 
till  22  March,  1901.  It  appears  from  the  probate  that  the 
parties  and  the  subscribing  witnesses  were  then  all  dead,  and 
the  probating  witness  testified  that  he  "was  well  acquainted 
with  the  handwriting  of  M.  V.  Home  (the  subscribing  wit- 
ness to  said  agreement),  and  had  numerous  business  dealings 
with  him  during  his  lifetime ;  that  to  affiant^s  best  knowledge 
and  belief  the  signature  of  the  name  of  M.  V.  Home,  to  the 
aforesaid  agreement  as  witness  to  the  same,  is  in  said  Home's 
true  handwriting,  and  no  one  else's."  This  is  a  compliance 
with  The  Code,  Sec.  1246  (10). 

The  plaintiffs''  contention  is  that  the  above  deed  to  the  de- 
fendant's father  was  a  voluntary  deed,  without  valuable  con- 
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sideration,  and  is  to  be  taken  in  connection  with  said  agree- 
ment, making  one  transaction,  and  that  said  agreement  is  an 
acknowledgment  of  a  trust  to  hold  said  land  for  life,  and  then 
for  his  children  by  his  first  wife  (who  are  the  plaintiffs), 
which  first  wife  was  the  daughter  of  the  grantor  in  said  deed. 
The  grantee,  in  1893,  conveyed  the  land,  without  valuable 
consideration,  to  the  defendants,  his  diildren  by  his  second 
wife,  and  has  since  died.  The  defendants  contend  that  the 
agreement  was  not  executed  by  their  father,  but  is  a  forgery. 
There  are  several  exceptions  (4  to  8  inclusive)  to  the  admis- 
sion of  evidence  that  Watt  Ratliff,  the  grantee  in  said  deed, 
and  alleged  signer  of  said  "agreement,"  admitted  that  he  had 
received  the  land  under  an  agreement  to  hold  for  his  life, 
and  then  for  the  land  to  go  to  the  plaintiffs,  his  children  by 
the  first  wife ;  that  he  paid  nothing  for  it,  and  had  declined  to 
s-ell  it  because  of  this  trust  up(m  it.  Those  exceptions  are 
without  merit.  The  rule  is  thus  state  in  Shaffer  v,  Oaynor, 
117  X.  C,  at  page  24:  "Declarations  made  by  ono  in  pos- 
session of  land,  characterizing  or  explaining  his  claim  to  own- 
ership, or  in  disparagement  of  his  own  title,  are  competent^ 
not  only  as  evidence  against  the  declarant,  but  against  all 
claiming  under  him."  The  evidence  of  these  witnesses  is  of 
a  declaration  tending  to  disparage  and  qualify  the  title  of 
Watt  Ratliff  in  the  land,  and  an  admission  of  a  trust.  It  is 
competent  against  him  and  against  the  defendant,  who  claims 
through  a  voluntary  deed  from  him.  Nelson  v.  Whitfield,  82 
X.  C,  51 ;  Roberts  v,  Roberts,  Ibid.,  32;  Nelson  v.  BuUard, 
Ibid,,  37 ;  Gates  v.  Gates,  76  K  C,  142 ;  1  Greenleaf  Ev., 
Sec.  109. 

The  ninth  exception,  for  refusal  of  nonsuit  at  the  close  of 
the  plaintiffs''  evidence,  is  without  merit,  both  because  theire 
was  evidence  to  go  to  the  jury,  and  because  the  exception  is 
waived  by  the  defendant  himself  thereafter  introducing  evi- 
dence. Means  v.  Railroad,  126  N.  C,  428 ;  Parlier  v.  Rail- 
road., 129  K  C,  263. 
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Nor  did  the  Court  err  (tenth  exception)  in  refusing  de- 
fendants leave  to  introduce  what  they  claimed  was  the  origi- 
nal deed  of  11  September,  1869,  from  Home  and  wife  to 
Watt  Ratliff.     Evidence  is  irrelevant,  even  when  not  incom- 
petent, and  is  properly  rejected,  unless  it  tends  to  prove  some 
controverted  fact     Here,  the  said  deed  of  11  September, 
1869,  had  been  pleaded  in  the  complaint  and  admitted  in  the 
answer,  and,  besides,  its  registration  was  in  evidence  withouo 
any  suggestion  of  incorrectness  therein,  and  there  was  no  rule 
of  Court  to  produce  the  original.     But  the  defendants  con- 
tend that  they  wished  to  introduce  it  for  the  purpose  of  com- 
paring the  handwriting  of  Martin  V.  Home,  the  subscribing 
witness  thereto,  with  the  handwriting  of  M.  V.  Home,  the 
subscribing  witness'  to  the  alleged  "agreement,"  but  this  is 
not  the  proper  method  to  attack  the  genuineness  of  his  signa- 
ture.    That  should  be  done  by  the  evidence  of  witnesses  who 
are  familiar  with  his  handwriting.     If  there  is  a  paper  in 
evidence,  the  signature  to  which  is  proved  or  admitted  to  be 
genuine,  another  signature  whos'e  genuineness  is  in  issue,  can 
be  compared  with  it,  but  here  this  paper  was  not  in  evidence, 
and  the  plaintiffs  refused  to  admit  that  it  was  genuine.     Tvjn- 
dall  V.  Cobb,  109  N.  C,  316,  and  cases  there  cited.     The  de- 
fendant then  offered  to  prove  that  the  probate  ordering  said 
paper  to  registration  was  in  the  handwriting  of  James  M. 
C*ovington,  formerly  Judge  of  Probate  of  that  county.     But 
as  the  <leed  was  irrelevant,  this  could  not  make  it  SO,  and  to 
admit  it  for  the  purpose  of  handwriting  would  add  to  the  con- 
troversy the  dispute  as  to  genuineness  of  Covington's  hand- 
writing.    All  this  has  been  so  fully  discuss'ed  in  Tunstall  v, 
Cobb,  supra,  that  no  further  consideration  is  needed. 

The  evidence  offered  by  defendants  to  show  that  after 
Watt  Ratliff's  death,  all  his  realty,  except  this  and  one  small 
tTSLCtj  was  allotted  to  his/  widow  for  dower,  was  properly  ex- 
cluded as  irrelevant,  as  were  the  deeds,  expressed  in  their 
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face  to  be  in  consideration  of  love  and  affection,  executed  by 
Watt  Ratliff  and  wife  to  the  defendants,  the  children  of  the 
second  marriage. 

The  defendants  then  offered  to  prove  the  handwriting  of 
Martin  V.  Home,  the  subscribing  witness  to  the  "agreement," 
by  John  C.  McLaughlin,  the  Clerk  of  tlie  Court     He  stated 
that  he  did  not  know  the  handwriting  of  Home  in  1869,  but 
became  familiar  with  it  in  1873,  and  thence  up  to  his  death, 
but  did  not  know  it  prior  to  that  time.     The  defendants  then 
proposed  to  ask  the  witness  if  the  name  of  M.  V.  Home,  pur- 
porting to  be  signed  to  the  agreement  dated  10  February, 
1869,  was  in  M.  V.  Home's  proper  handwriting.     The  plain- 
tiffs objected  to  his  testifying,  unless  he  could  state  that  he 
was  acquainted  with  Martin  V.  Home's  handwriting  at  that 
time  (1869).     The  witness  stated  that  he  did  not  know  what 
his  handwriting  was  at  that  time,  whereupon  the  evidence  was 
excluded,  and  the  defendants  excepted.     In  this  there  was 
error.     Keith  v.  Lathrop,  10  Cush.,  453 ;  1  Greenleaf  Ev., 
Sec.  677 ;  Lawson  Exp.  Ev.,  Rule  47,  page  332.     There  was 
no  presumption  that  the  handwriting  had  so  changed  from 
1869  to  1873  as  to  be  unrecognizable.     That  lapse  of  time 
'  and  the  possibility  of  change  were  matters  for  the  considera- 
tion of  the  jury,  but  did  not  make  the  testimony  incompetent* 
In  like  manner,  it  has  been  held  that  the  greater  or  less  re- 
moteness of  time,  as  to  which  the  witness  was  acquainted  with 
the  character  of  one  impeached,  was  a  matter  for  the  jury, 
not  for  the  Court.     The  genuineness  of  the  "agreement  is  a 
vital  point  for  the  defense,  and  the  exclusion  of  this  evidence 
is  a  material  error  which  entitles  the  defendants  to  a  new 
trial. 

There  are  several  exceptions  for  the  exclusion  of  instru- 
ments, as  administration  bonds,  constable  bonds,  and  the  like, 
alleged  to  be  signed  by  M.  V.  Home,  which  the  defendants 
wished  to  introduce  for  purposes  of  comparison,  but  these 
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were  properly  excluded.  Tunstall  v,  Cobb,  supra;  State  v. 
BeOraff,  113  K  C,  693 ;  Jarvis  v.  Vanderfordy  116  N.  C, 
147;  Cobb  v.  Edwards,  117  N.  C,  244:;  State  v,  Noe,  119  K 
C,  849. 

The  Judge  al^  properly  excluded  evidence  offered  to 
show  declarations  of  Watt  Ratliff  in  his  own  favor,  tending  to 
show  he  held  a  fee  simple  title.  Avent  v,  Arrington,  105  N. 
C,  377 ;  Shaffner  v.  Gaynor,  supra. 

The  testimony  of  George  Ratliff  that  he  had  made  state- 
ments to  others  of  the  same  matters  testified  to  by  him  on  the 
trial  were  competent  to  corroborate  him.  Burnett  v.  Rail- 
road,  120  N".  C,  517,  where  the  numerous  cases'  to  that  point 
have  been  collected ;  and  there  have  been  several  since. 

The  other  exceptions  are  either  covered  by  what  we  have 
herein  decided,  or  are  matters,  like  exceptions  to  the  charge, 
which  may  not  arise  on  another  trial. 

For  the  error  as  to  the  fourteenth  exception,  there  must 
be  a 

Ifew  Trial. 

FuBciiBS,  C.  J.,  and  Douglas,  J.,  concur  in  this  opinion. 
But  they  think  the  Court  erred  in  refusing  to  allow  the  plain- 
tiffs to  introduce  the  original  deed. 
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(Filed  December  2.  1902.) 


1.  AGENCY— Oontrocf*. 

The  contracts  stated  in  this  case  constitute,  as  a  matter  of  iaw^, 
the  relation  of  principal  and  agent. 

2.  AGENCY — Contracts^-~<iue8tions  for  Junf — Harmless  Error. 

Where  certain  contracts,  as  In  this  case,  constitute,  as  a  matter 
of  law,  the  relation  of  agency,  the  submission  of  the  quea- 
tlon  of  agency  to  the  jury,  is  harmless  if  the  Jury  finds  tliat 
the  relation  exists. 

Action  by  Charles  A.  Petteway  against  T.  A.  Mclntyro 
and  another,  heard  by  Judge  0.  H.  Allen  and  a  jury,  at  Octo- 
ber Term,  1901,  of  the  Superior  Court  of  Onslow  County, 
From  a  judgment  for  the  plaintiff,  the  defendants  appealed. 

Meares  &  RuarJc,  Duffy  &  Koonce,  and  W.  D.  Mclver,  f or 
the  plaintiff. 

Rouniree  &  Carr,  for  the  defendants. 

Montgomery,  J.     On  the  29th  day  of  October,  1897,  the 
Parmalee-Eccleston  Lumber  Co.,  of  New  Jersey,  a  corpora- 
tion, and  Ernest  V.  Baltzer,  of  Wilmington,  N.  C,  Altered 
into  a  paper  writing  which  is  called  by  the  parties  thereto  a 
lease.     It  consists  of  nine  pages  of  closely  printed  matter. 
In  it,  it  was  recited  as  a  part  of  the  preamble  that  the  com- 
pany owned  a  valuable  mill  plant  for  the  manufacture    of 
lumber,  at  Jacksonville,  Onslow  County,  North  Carolina, 
together  with  valuable  standing  timber,  timber  options,   tim- 
ber rights  and  privileges,  and  logs,  in  the  counties  of  On^lo^vr 
and  Jones,  North  Carolina,  and  that  Baltzer  was  desirous  of 
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ratting,  logging  and  hauling  the  timber  and  of  manufacturing 
the  same  and  the  logs ;  and  for  that  purpose,  by  himself  and 
in  conjunction  with  others,  was  ready  to  operate  the  mill  and 
undertake  the  lumbering  operations. 

In  the  paper  writing,  it  was  also  recited  that  Baltzer  had 
entered  into  an  agreement  with  Enoch  Ludford  to  operate  the 
same  mill  plant  and  to  cut,  log  and  haul  the  timber  referred 
to,  and  to  manufacture  it  into  merchantable  lumber,  upon  the 
terms  and  conditions  in  that  contract  with  said  Lunford  fully 
set  forth.     A  copy  of  that  contract  was  annexed  and  made  a 
part  of  the  contract  between  the  Parmalee-Eccleston  Com- 
pany and  Baltzer.     It  was'  also  recited  in  the  preamble  that 
Baltzer  had  entered  into  an  agreement  with  Horace  M.  Dick- 
ford,  of  Boston,  for  the  sale  of  the  lumber  manufactured  as 
aforesaid,  upon  commission,  a  copy  of  which  contract  was  an- 
nexed and  also  made  a  part  of  the  contract  between  the  com- 
pany and  Baltzer.     It  was  also  recited  that  in  order  to  carry 
out  the  provisions  of  all  the  instniments  and   agreements 
above  referred  to,  it  would  be  necessary  to  purchase  rail  for 
a  log  railroad,  and  a  locomotive  and  log  cars,  and  to  repair 
and  place  in  proper  condition,  as  in  the  contract  with  Led  ford 
set  forth,  the  mill  and  plant  at  Jacksonville. 

After  those  recitals  in  the  premises,  it  was  declared :  "Xow, 
therefore,  in  consideration  of  the  premises,  and  for  the  re- 
citals hereinafter  set  forth,  this  indenture  witnesseth,  that 
the  said,  the  Parmalee-Eccleston  Lumber  Company,  has 
leased,  and  by  those  presents  does  grant,  demise  and 
lease  unto  Ernest  V.  Baltzer  all  those  certain  premises  situ- 
ate, lying  and  being  at  Jacksonville,  Onslow  Coimty,"  etc. 
The  property  embraced  in  the  contract,  the  mill  plant,  all  its 
fixtures  and  appurtenances,  and  all  the  standing  timber  in 
Onslcw  and  Jones  counties,  and  their  timber  rights. 

Baltzer  was  authorized,  "upon  payment  of  such  stump- 
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age  or  other  charges  as*  the  said  Parmalee-Eccleston  Lumber 
Company  itself  was  under  contract  to  make,  and  such  charges 
and  disbursements  only  to  cut  and  remove  all  standing  timber 
and  logs  thereon,  and  to  convert  and  manufacture  the  same 
into  lumber,  and  without  any  further  costs  than  aforesaid  to 
said  Baltzer,  to  exercise  all  the  privileges  and  authority  which 
the  company  owned  and  had,  or  may  hereafter  acquire,  to  any 
railroad  or  railroads,  and  upon  or  over  the  rights  of  way  now 
owned  or  controlled  by  the  said  company,  appurtenant  to,  or 
used  by  or  in  connection  with,  the  said  mill  at  Jacksonville 
aforesaid,  and  also  the  privilege  of  cutting  timber  for  rail- 
road ties  and  construction,  or  for  other  railroad  or  mill  or  log- 
ging purposes,  and  of  laying,  using,  operating,  maintaining, 
taking  up  and  removing  such  rail  and  railroad  from  time  to 
time,  as*  its  best  interest  may,  in  his  judgment,  require,  and 
any  railroad  constructed  by  said  Baltzer,  and  all  materials 
entering  therein,  whether  obtained  from  rights  of  way  of  said 
'Company  or  from  its  lands  or  elsewhere,  shall  be  and  remain 
the  absolute  property  of  said  company,  its  legal  representa- 
tives and  assigns,  and  subject  to  its  or  their  exclusive  domina- 
tion and  control  for  all  purposes,  to  the  same  extent  as  though 
rhe  same,  and  all  parts  thereof,  were  upon  land  the  property 
'of  it  or  them  in  fee  simple;  which  said  assignment  and  trans- 
fer of  timber  rights  and  right  to  manufacture  logs  into  lum- 
'ber  as*  aforesaid  shall  be,  however,  only  for  the  term  of  the 
lease  aforesaid,  and  to  terminate  with  the  expiration  of  said 
lease,  and  which  indenture  of  lease  and  assignment  as  afore- 
said is  made  for  and  in  consideration  of  the  yearly  rent  or 
sum  of  one  dollar,  payable  annually  on  the  31st  day  of  De- 
cember in  each  and  every  year  of  said  term ;  as  an  additional 
rent,  the  said  Baltzer,  for  himself,  his  legal  representatives 
and  assigns,  agrees  that  he  will  promptly,  and  not  less  of ttti 
than  once  in  each  month,  turn  over  and  deliver  to  the  sai4 
Parmalee-Eccleston  Lumber  Company,  or  its  assigns,  the  net 
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proceeds  and  profits  of  the  business  to  be  conducted  under  the 
instrument  destoribed  in  the  recitals  hereto  (copies  of  which 
are  hereto  annexed),  and  under  this  instrument,  less  only 
such  sum  or  sums'  of  money  as  shall  be  necessary  to  pay  the 
premiums  for  fire  and  boiler  insurance  on  said  mill  plant  and 
its  appurtenances  and  stock  on  hahd,  and  that  he  will  not  ap- 
ply any  portion  of  the  same  to  any  other  use  or  purpose,  ex- 
^pt  by  and  with  the  express  consent  of  said  company  or  its 
agsigns.     By  the  term  'net  proceeds,^  as  used  in  this  para- 
irraph,  is  meant  the  gross  amount  of  all  moneys  received  from 
the  manufacture  and  sale  of  lumber  out  of  the  timber  herein- 
before referred  to,  less  the  following:   (a)  Amounts  due  Led- 
ford  under  his  contract  as  therein  set  forth,      (b)  Amounts 
due  Dickford  under  his  contract,  therein  set  forth,     (c)  Costs 
of  inspections,  clerk  hire,  stationery,  postage,  traveling,  and 
the  like,  necessary  to  the  due  prosecution  of  the  business  and 
tie  preservation  of  its  best  interests,     (d)  Amount  of  stump- 
age  necessarily  paid  by  Baltzer.  l)cing  at  the  same  rate  as 
now  contracted  for  by  the  Parmalee-Eccleston  Lumber  Com- 
pany.     The  remainder  of  surplus  of  income,  after  deducting 
the  foregoing,  shall  be  the  'net  proceeds,'  as  the  term  is  used 
and  understood  in  this  instrument,  and  shall  be  paid  over  by 
said  Baltzer  to  said  company  or  its  assigns*,  as  rental  for  said 
premises,  except  only  as  the  same  is  ultimately  subject  to  fire 
insurance  premiums  as  aforesaid,  and  to  Baltzer's*  contingent 
interest  therein  by  way  of  additional  compensation,  as  here- 
inafter appears." 

The  additional  compensation  to  Baltzer  provided  for  in  the 
contract  is  in  thes'e  words :  "The  Parmalee-Eccleston  Lumber 
Company,  for  itself,  its  successors  and  assigns,  agrees  that  for 
his  labor  and  services  in  fulfilling  his  obligations  under  the 
pTovisions  of  this  lease,  the  said  company  will,  during  the 
fenn  of  this  lease,  except  as  herein  provided,  pay  said  Baltzer 
the  yearly  sum  of  $1,500,  in  equal  monthly  instalments,  com- 
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mencing  with  the  day  of  the  date  hereof,  and  in  addition  to 
this  amount,  at  the  close  of  each  year,  will  pay  him  the  fur- 
ther sum  equal  to  ten  per  cent  of  the  net  proceeds  and  profita 
of  the  business  to  be  conducted  as  aforesaid.  The  said  com- 
pany in  like  manner  also  agrees  that  it  will  cause  to  be  given 
to  said  Ludford  a  sufficient  bond  in  the  penal  sum  of  five  thou- 
sand dollars,  conditioned  for  the  faithful  performance  by 
said  Baltzer  of  his  said  contract  with  said  Ludford." 

Certain  other  provisions  of  the  contract  were  that  the  com- 
pany was  to  furnish  the  locomotive,  log  cars  and  rail,  and  the 
necessary  bolts  and  fastenings  and  switches  with  which  to 
build  and  equip  the  log  railroad,  and  the  sum  of  $2,500,  with 
which  to  put  the  mill  in  order.     Baltzer,  on  his  part,  among 
other  things,  contracted  to  give  his  personal  services'  to  plac- 
ing the  mill  in  proper  condition  for  operation,  and  to  aid  in 
securing  rail  for  hauling  timber  as  fast  as  the  same  might  be 
needed,  and  the  rolling  stock  necessary  to  haul  the  timber. 
And  he  further  agreed  "to  cut,  log  and  haul  the  same,  and  to 
manufacture  it  into  lumber  to  his  best  interests'  under  the 
terms  of  this  lease,  and  to  dispose  of  the  same  at  the  best 
prices  which  he  can  obtain,  of  the  reasonableness,  however, 
it  is  mutually  agreed,  he  is  to  be  the  sole  judge."     The  time 
mentioned  in  the  paper  writing,  called  the  lease,  during  which 
the  term  shall  last,  was  from  its  date,  29th  October,  1807,  to 
December  31,  1900.     At  the  expiration  of  which  term,  or 
earlier  determination  for  any  cause  whatsoever,  Baltzer,  or 
his  legal  representatives,  would  quit  and  surrender  the  prem- 
ises in  as  good  state  and  condition  as  reasonable  use  and  wear 
thereof  would  permit,  damages  by  the  elements  excepted- 

The  contract  between  Baltzer  and  Ludford,  made  a  part  of 
the  contract  between  the  Parmalee-Eccleston  Company  and 
Baltzer,  stipulated  that  Baltzer  would  put  in  good  condition 
the  mill  and  all  its  appurtenances,  and  would  turn  aver  and 
lease,  for  the  space  of  three  years  after  the  execution  of  the 
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(contract,  it  having  been  entered  into  on  the  19th  October, 
189Y,  all  the  mill  property  and  appurtenances  of  the  lumber 
wmpany ;  and  he  also  agreed  to  furnish  to  Ludford  the  loco- 
motive and  the  log  cars,  and  the  necessary  rails  and  spikes 
and  bolts  sufficient  to  operate  a  log  road  or  roads  for  the  pur- 
pose of  procuring  timber  for  the  mill  under  the  contract,  and 
to  lease  the  property  so  purchased  upon  the  terms  set  forth  in 
the  agreement  at  a  nominal  rent.  Ludford  agreed  to  con- 
stnict  and  operate,  at  his  own  expense,  the  logging  roads, 
Baltzer  furnishing  the  cross-ties,  they  to  be  gotten  out  by 
Ludford. 

It  was  further  agreed  that  Baltzer  was  to  furnish  Ludford 
with  all  the  standing  timber,  together  with  the  rights  of  way 
now  owned  by  the  Parmalee-Eccleston  Lumber  Company  in 
Onslow  County,  and  such  as  should  be  sufficient  to  operate  the 
plant  during  the  term  of  the  contract. 

Ludford  agreed  further  to  cut  and  transport  from  the  forest 
to  the  mill  all  timber  of  merchantable  quality  on  the  property 
of  the  company,  which  Baltzer  was  allowed  to  cut  under  his* 
i^ontract  with  the  company,  under  the  directions  of  Baltzer; 
and  he  further  agreed  to  saw  the  logs,  kiln  dry,  rip  dresff  and 
5isaort  the  lumber,  in  accordance  with  the  orders  of  Balf^er, 
and  to  place  the  lumber  manufactured  by  him  under  the  con- 
tract in  the  rough  and  dressed  lumber  sheds  in  proper  order, 
JIB  he  might  be  directed  to  do  by  Baltzer;  and  he  was  to  have 
the  himber  put  upon  the  cars,  or  place  it  in  bins'  furnished  by 
Baltzer  for  that  purpose,  according  to  the  order  of 
Baltzer.  For  his  compensation,  Ludford  was  to  receive  six 
dollars  ])cr  thousand  feet  for  board  measure  for  kiln-dry  lum- 
ber, dn»ssed  according  to  the  order  of  Baltzer  and  loaded  on 
the  railroad  cars  at  the  mill,  and  four  dollars  and  fifty  cents 
per  thousand  feet  for  rough  kiln-dried  well  manufactured 
lumber,  according  to  the  orders  of  Baltzer. 

On  the  same  dav  that  the  contract  between  the  Parmalee- 
E<*cle6ton  Lumber  Company  and  Baltzer  was  executed,  tho 
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company  and  the  defendant  Mclntyre  entered  into  the  follow- 
ing contract  (Exhibit  "D") :  "Whereas,  the  Pamialee-Eccle- 
Bton  Lumber  Company  has  this  day  entered  into  an  agree- 
ment, of  which  the  foregoing  is  a  copy  and  duplicate;  and 
whereas,  the  said  company  is  not  at  present  in  funds  to  meet 
its  obligations  thereunder,  and  at  the  same  time  is  anxious 
to  obtain  the  benefits  to  be  derived  therefrom  to  its'  mill  plant 
and  machinery,  and  in  this  way  to -realize  upon  its  timber 
rights  referred  to  in  the  foregoing  agreement ;  and  whereaB^ 
the  said  company  is  already  heavily  indebted  to  Thomas  A. 
Mclntyre,  of  the  city,  county  and  State  of  New  York,  for 
past  advances:  Now,  therefore,  this  indenture  witnesseth. 
that  the  said  Parmalee-Eccleston  Lumber  Company,  for  and 
in  consideration  of  the  premises,  and  of  the  sum  of  one  dollar 
lawful  money  of  the  United  States,  to  it  in  hand  paid  by  the 
said  Thomas  A.  Mclntyre,  at  or  before  the  unsealing  and  de- 
livery of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, hath  granted,  bargained,  sold,  assigned,  trans- 
ferred and  set  over,  and  by  these  presents'  doth  grant,  bargain, 
sell,  assign,  transfer  and  set  over  unto  the  said  Thomas  A. 
Mclntyre,  his  executors,  administrators  and  assigns',  the  said 
indenture  of  lease,  together  with  all  the  rights,  privileges, 
rents,  moneys  and  emoluments  of  whatsoever  kind,  nature  or 
extent  accruing  from  said  lease  to  the  said  Parmalee-Eccle- 
ston Lumber  Company,  and  all  the  estate,  right,  title,  interest, 
term  of  years  yet  to  come  and  property,  claim  and  demand 
whatsoever  of  the  said  Parmalee-Eccleston  Lumber  Company 
in  and  to  the  said  lease — 

"To  have  and  to  hold  the  same  to  him,  the  said  Thomas 
A.  Mclntyre,  his  heirs  and  assigns,  as  fully  and  in  as  ample  a 
manner  as  the  said  Parnialec-Erclcston  Lumber  Company,  it^s 
successors  and  assigns,  might  hold  and  enjoy  the  same,  and 
not  otherwise: 

"And  the  said,  the  Pannaloe-Eccleston  Lumber  Company. 
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for  itself,  its  successors'  and  assigns,  hereby  authorizes  and 
empowers  the  said  Thomas  A.  Mclntyre,  his  heirs,  executors^ 
idministrators  and  assigns,  to  take  and  apply  to  his  own  or 
their  own  use,  the  sum  or  sums  provided  therein  as  rental, 
and  whatever  property  and  moneys  accrue  to  or  from  said 
company  or  its  assigns  imder  the  terms'  of  said  lease,  when- 
ever the  same  shall  be  due  or  receivable,  and  to  take  and  pur- 
sue all  steps  and  means  for  the  recovery  of  said  rent  or  other 
property  as  by  law  are  provided,  as  fully  to  all  intents  and 
purposes  as  the  said,  the  Parinalee-Eccleston  Lumber  dym- 
pany,  its  successors  or  assigns,  might  or  could  do  in  the  prom- 
ises. 

"And  it  is  mutually  agreed  between  the  parties  hereto  that 
the  steel  rails,  locomotive,  rolling  stock  and  other  appurten- 
tnces  in  said  lease  agreed  to  be  furnished  by  the  party  of  the 
first  part  thereto,  shall  be  and  remain  the  property  of  the  said 
Thomas  A.  Mclntyre,  until  said  Thomas  A.  Mclntyre  is 
fully  repaid,  by  the  receipt  of  tlic  proceeds  of  the  said  agrccj- 
ment  or  otherwise,  the  amount  of  monev  advanced  heretofore, 
w  in  consequence  of  this  agreement,  to,  for  or  on  account  nf 
said  company's  interest.  And  the  said  Thomas  A.  McTntyie 
hereby  covenants  and  agrees  to  und  with  the  said  Parmalcc- 
Eccleston  T^umber  Company  to  do  and  perform  all  the  terms 
«nd  condtions  of  the  said  foregoing  lease  agreement  upon  tlie 
part  of  the  said  Parmalee-Eci'le^ton  Lumber  Coniptinv,  eou- 
tracted  to  be  done  and  performed.'- 

And  on  the  said  29th  day  of  October,  1897,  Mclntyre  an<{ 
Baltzer  entered  into  the  followini::  agreement : 

"Agreement  made  and  entered  into  this'  29th  day  of  Oc*- 
tober,  1897,  by  and  between  Thoinas  A.  !^^cIntyre,  of  the  cit\',. 
county  and  State  of  'New  York,  and  Erne«t  V.  "Raltzer,  of 
Wilmington,  Xorth  Carolina : 

"Whereas,  the  said  Baltzer,  bv  a  certain  in•^rnu^ont  in 
writing,   hearing  even  date  herewith,   has  erifcrcMl    into   an 
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agreement  of  lease  with  the  Pannalee-Eccleston  Lumher  C5ora- 
pany,  a  corporation  duly  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  Jersey,  doing  business*  at  Jackson- 
ville, North  Carolina,  a  copy  of  which  contract  is  hereto  an- 
nexed and  made  a  part  thereof ;  and 

"Whereas,  said  Baltzer,  by  virtue  of  the  power  conferred 
upon  him  under  said  agreement  of  lease,  has  entered  into  an 
agreement  with  one  Enoch  Ludford  to  operate  the  mill  plant 
of  the  said  Parmalee-Eccleston  Lumber  Company  at  Jack- 
sonville, North  Carolina,  aforesaid  (except  gang  and  circular 
saws),  and  to  cut,  log  and  haul  the  timber  referred  to  in  the 
said  agreement  of  lease,  and  to  manufacture  said  timber  into 
merchantable  lumber,  upon  the  terms  and  conditions  in  said 
contract  with  said  Ludford  fully  set  forth,  a  copy  of  which 
(»ontract  is  also  hereto  annexed  and  made  a  part  hereof;  and 

"Whereas,  said  Baltzer,  by  virtue  of  the  power  also  con- 
ferred upon  him  under  his  agreement  of  lease  with  said  the 
Parmalee-Eccleston  T-*umber  Company  aforesaid,  has  entered 
into  an  agi-eement  with  one  Horace  M.  Bickford  for  the  sale 
of  the  lumber  manufactured  as  aforesaid,  upon  commission, 
a  copy  of  Avhich  contract  is  also  hereto  annexed  and  made  a 
part  hereof;  and 

"Whereas,  the  said,  the  Parnialce-Eocleston  Lumber  Com- 
pany, has  assigned  to  Thomas  A.  Mclntyre  the  said  agree- 
ment of  lease  and  all  tlio  profits  arising  thereunder,  and  the 
said  Thomas  A.  McTntvre  has  assumed  all  the  obliffations  in 
said  agreement  of  lease  specified  to  be  ])erformed  by  the  said 
company : 

"Now,  therefore,  in  c^iusideration  of  the  premises  and  of 
the  terms  and  provisions  of  this  instrument  as  hereinafter  set 
forth,  and  of  the  sum  of  one  dollar  by  each  of  the  parties  in 
hand  duly  paid, 

"The  parties  hereto  mutually  covenant  and  agree  as  fol- 
lows : 
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"(1)  That  said  Thomas  A.  McIntyre  will  do  and  perform 
all  the  terms  and  conditions  as  said  indenture  of  lease  speci- 
fied to  be  done  and  performed  by  the  Parma W-Eocleston 
Lumber  Company. 

"(2)  That  the  said  Ernest  V.  Baltzer  will  do  and  perform 
all  the  terms  and  conditions,  labor  and  services  in  said  lease 
specified  to  be  done  and  performed  by  him. 

"(3)  That  the  said  McIntyre  will  hold  the  said  Baltzer 
harmless  against  and  from  any  and  all  lawful  claims  or  dam- 
ages which  he  may  siiflFer  as  contractor  with  said  Ludford  and 
Bickford,  and  the  Parmalee-Eccleston  Lumber  Company,  or 
either  of  them,  or  which  he  may  suffer  by  the  termination  of 
either  or  both  the  Ludford  and  Bickford  contracts,  as  in  said 
indenture  of  lease  specified;  but  this  guarantee  shall  not  be 
construed  to  cover  the  result  of  any  default  or  neglect  on  the 
part  of  the  said  Baltzer. 

"And  whereas,  it  is  declared  in  and  by  the  agreement  of 
lease  referred  to  in  the  first  recital  hereof,  that  in  case  of  the 
death  or  failure  from  any  cause  on  the  part  of  Baltzer,  the 
said  agreement  of  lease  should  not  thereby  lapse  or  determine, 
but  that  it  should  immediately  inure  to  the  benefit  of  such 
person  and  his  assigns  as  said  Baltzer  may  designate  in  writ- 
ing. 

"Jfow,  therefore,  I,  the  said  Ernest  V.  Baltzer,  in  the  event 
aforesaid,  do  hereby  designate  Thomas  A.  McIntyre  and  his 
assip^is,  as  the  person  to  whom  shall  inure  the  rights,  privi- 
leges, powers,  property  and  rights  of  property  of  every  name, 
nature  and  kind,  with  all  the  responsibilities  and  subject  to 
all  the  terms  and  conditions  of  said  instruments  as  tlierein 
respectively  set  forth  and  expressed. 

"Except  as  otherwise  provided  herein  specifically,  the 
terms  and  provisions  of  this*  agreement  shall  bind  and  inure 
to  the  heirs,  executors,  administrators  and  assigns  of  the 
parties  hereto. 
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"In  case  anv  further  or  other  instruments  should  be  found 
r<M]uisite  for  tlio  more  completely  carrying  into  effect  any  of  the 
provisions  of  this  agreement,  then  the  parties  hereto  will  ex- 
ecute the  same  upon  demand." 

The  plaintiff  brought  this  action  in  a  justice's  court  to 
recover  from  the  defendant  McIntyre  an  amount  alleged  to  be 
due  on  a  contract  with  Baltzer  in  his  operation  of  the  mill 
plant,  alleging  that  Baltzer  was  either  the  agent  of  McTntYrc 
or  a  partner  with  him  in  the  business.  The  defendant  denied 
that  he  was  either  the  principal  of  Baltzer  or  a  partner  witli 
him  in  the  milling  business.  From  the  justice's  judgment  in 
favor  of  the  plaintiff,  the  defendant  appealed  to  the  Superior 
Court.     There  was  a  judgment  in  that  court  for  the  plaintiff. 

If  those  portions  of  the  contract  which  we  have  recited  and 
referred  to,  and  which  relate  to  the  acts  to  be  done  by  the 
several  parties  thereto,  constituted  the  whole  of  those  con- 
tracts, we  would  even  then  not  be  sure  that  there  was  not  sonic 
evidence  going  to  show  a  partnership  between  McIntyre  and 
Baltzer.     There  are  other  parts  of  those  contracts,  though, 
limiting  and  narrowing  the  duties,  rights  and  privilcfijet  ot 
Baltzer,   which   we  will  presently  notice   and  discuss,   and 
which,  when  read  with  the  whole  of  all  of  the  contracts,  sat- 
isfy us,  as  a  matter  of  law,  that  Baltzer  was  the  agent  of  Mc- 
Intyre for  the  purpose  of  conducting  the  business  mentioned 
in  the  contracts'.     Notwithstanding  the  agreement  between 
the  lumber  company  and  Baltzer  was  called  a  lease ^  yf^t, 
through  it  all  can  be  seen  with  perfect  distinctness  tlio  giiid 
ing  and  controlling  hand  of  the  company  in  the  manasyement 
of  the  business. 

No  oxperioncod  business  man,  ujion  reading  the  f(iiir  con- 
tracts mentionod  above,  could  fail  to  see  that  Baltzer  was  so 
hampered  and  embarrassed  by  the  limitations  and  restrictions 
of  the  contract  as  to  be  left  little  of  independence,  or  of 
judgment,  or  of  action.     It  seems  clear  that  the  purpose  of 
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the  draftsman  of  the  agreements  was  to  enable  the  company 
and  Mclntyre  to  conduct  the  hazardous  enterprise  of  saw 
milling  through  an  agent  under  the  forms  of  a  lease  of  the 
property  to  Baltzer.  Baltzer  was  not  allowed  to  keep,  in  his 
own  posse&lsion,  the  original  of  the  agreement  with  the  com- 
pany, the  original  of  the  agreement  with  Dickford,  the  origi- 
nal of  the  agreement  with  Ludford,  or  the  original  of  the 
agreement  with  Mclntyre.  He  was  to  assign  and  deposit 
them  with  the  company,  and  he  was  required,  further,  to  as- 
sign and  deposit  with  the  company  all  bonds  and  undertak- 
ings which  might  be  delivered  to  him  for  the  faithful  per- 
fonnance  of  the  contracts.  Baltzer  further  covenanted  with 
the  company  not  to  dispose  of  any  right  he  had  under  the 
contracts  to  any  one  without  the  company's'  permission — the 
covenant  being  in  the  following  language:  "Baltzer  cove- 
nants and  agrees  not  to  assign  or  otherwise  dispose  of  any  of 
the  contracts,  nor  this  lease,  nor  any  of  his  rights  under  them, 
or  either  of  them,  nor  of  this  instrument,  nor  of  any  of  his 
rights'  hereunder,  to  any  person,  firm  or  corporation  whomso- 
ever, excepting  by  and  with  the  consent,  in  writing,  of  said 
company  or  its  assigns,  and  excepting  as  provided  in  the  terms 
of  the  contracts,  copies  of  which  are  annexed."  He  also 
agreed  that  in  case  of  his  death,  the  lease  should  not  go  to  his 
per6X>nal  representatives.  The  following  is  a  provision  in  the 
contract  in  reference  to  that  matter:  "In  case  of  the  death  of 
aaid  Baltzer,  this  lease  shall  not  thereby  ]a.pse  or  become  de- 
termined, but  shall  immediately  inure  to  the  benefit  of  such 
person  or  his  assigns  as  said  Baltzer  may  have  designated  in 
writing."  And  he  further  agreed  to  assign,  and  did  assign, 
to  the  company  the  right  to  annul  the  contract  whenever  the 
company  saw  fit  to  do  so.  The  language  used  on  that  point 
is  as  follows :  "Baltzer  further  agrees  to,  and  does  hereby  as- 
sign, transfer  and  sot  over  unto  said  company,  or  its  assigns', 
his   (said  Baltzer's)    right  to  terminate  said  Ludford   and 
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Dickford  contracts,  or  either  of  them,  or  their  substitutes,  as 
conferred  upon  him  by  the  terms  of  said  contracts  respec- 
tively, and  upon  the  conditions  therein  expressed,  said  com- 
pany hereby  agreeing,  should  it  avail  itself  of  such  privilege, 
to  pay  said  Baltzer  at  the  agreed  rate  of  $1,500  per  annum  for 
the  remainder  of  the  year  after  such  termination,  and  also  his 
additional  compensation,  as  hereinbefore  set  forth,  down  to 
the  time  of  such  termination."  He  had  reserved  the  right  in 
his'  contract  with  Ludford  to  end  the  contract  with  him  upon 
three  months  notice.  Baltzer's  contract  with  Ludford,  not- 
withstanding it  purported  to  be  a  lease  of  the  whole  plant, 
yet,  when  carefully  examined,  Ludford  had  very  little  power 
and  no  discretion.  He  had  to  cut  the  lumber  under  Baltzer's 
direction,  to  saw  it  under  his  direction,  to  pile  and  load  it 
under  his  direction,  and  was  compelled  to  abandon  his  con- 
tract whenever  Baltzer  demanded  it.  Indeed,  onlv  two  roms 
of  the  office  building  of  the  plant  were  to  be  given  to  Ludford, 
and  in  that  contract  there  was  reserved,  for  the  use  of  the 
luml^er  company,  access'  to  the  office  building  at  all  times. 
The  language  of  the  contract  on  that  point  was  as  follows: 
**The  party  of  the  first  part  reserves  to  itself  and  easement 
for  access,  for  its  officers  or  agents,  to  and  from  all  parts  and 
portions  of  tlio  above  described  property,  at  all  times."  It 
is  evident  from  that  lansniago  that,  in  the  draftsman's  mind, 
tlif^  company  was  to  ])o  the  directinor  power  in  the  management 
of  the  business.  The  presence  of  its  officers  and  agents  at  all 
times  upcm  preinisrs  which  had  been  leased  and  put  in  the 
possession  of  the  lessee,  is  incompatible  with  the  idea  of  a 
hnnn  fide  lease. 

The  defendant  ^fclntyre  received,  as  we  have  seen,  an  as- 
.•-isrnment  of  this  contract  between  the  lumber  company  and 
Baltzer,  and  is  affected  in  law  bv  the  several  contracts  men- 
tioned,  just  as  the  lumber  compan}''  was.  In  the  contract 
between  Mclntyre  and  Baltzer,  made  after  the  assignment  by 
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the  lumber  company  of  its  interest  of  what  ii^  called  the  lease 
to  Mclntyre,  Baltzer  covenants  with  Mclntyre,  among  other 
things,  as  follows:  "And  whereas,  it  is  declared  in  and  by 
the  agreement  of  lease  referred  to  in  the  first  recital  hereof, 
that  in  case  of  the  death  or  failure  from  any  cause  on  the  part 
of  Baltzer,  the  said  agreement  of  lease  should  not  thereby 
lapse  or  determine,  but  that  it  should  immediately  enure  to 
the  benefit  of  such  person  and  his  assigns  as  said  Baltzer  may 
designate  in  writing:  Now,  therefore,  I,  the  said  Ernest  V. 
Baltzer,  in  the  event  aforesaid,  do  hereby  designate  Thomas 
A.  Mclntyre,  and  his  a&'signs,  as  the  person  to  whom  shall 
enure  the  rights,  privileges,  powers,  property  and  rights  of 
property  of  every  name,  nature  and  kind,  with  all  the  re- 
sponsibilities and  subject  to  all  the  terms  and  conditions  of 
said  instruments,  as  therein  respectively  set  forth  and  ex- 
pressed." Mclntyre,  under  that  agreement,  got  the  benefit 
of  the  covenant  which  Baltzer  had  made  with  the  lumber 
company,  that  in  case  of  his  death  the  lease  should  not  lapse, 
but  should  immediately  enure  to  the  benefit  of  such  person, 
or  his  asigns,  as  Baltzer  might  designate  in  writing.  Mcln- 
tyre, then,  had  a  right  to  put  an  end  to  the  contract,  which 
was  called  a  lease,  and  he  had  also  been  substituted  for  Balt- 
zer in  case  of  Baltzer's  death. 

In  the  brief  of  the  defendant  Mclrttyre,  it  was  argued  that 
if  Baltzer  was  an  agent,  he  was  a  special  agent.  But  it  ap- 
pears from  the  contract  that  he  was  authorized  to  operate  the 
saw-mill  plant,  and  it  is  stated  in  the  case  on  appeal  that  the 
plaintiffs  debt  was  contracted  by  Baltzer  in  his  operation  of 
the  mill  plant. 

His  Honor  submitted  one  issue  to  the  jury,  to-wit,  "Are 
the  defendants  indebted  to  the  plaintiff,  and  if  so,  in  what 
amount  ?"  and  instructed  the  jury  thereon  as  follows :  "8.  If 
yon  shall  find  that  said  business  was  in  fact  the  business  of 
Mclntyre,  and  that  Mclntyre  had  employed  Baltzer  to  con- 
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duct  the  same  in  his  own  name,  and  that  the  work  done  was 
witliin  the  authority  given  the  said  Baltzer  by  Mclntyre, 
tlien  both  Baltzer  and  Mclntyre  would  be  liable,  and,  if  so, 
answer  ^Yes,'  otherwise  'No.'  "  The  jury  answered  in  the 
affirmative  and  for  the  sum  of  $95.92. 

As  we  have  said,  the  contracts  in  this  cas^,  upon  their  face, 
(constituted,  as  a  matter  of  law,  Baltzer  the  agent  of  the  lum- 
Ikt  company,  and  then  of  Mclntyre  by  assignment  of  the 
lumber  company.  His  Honor  ought  not  to  have  submitted  an 
issue  as  to  the  agency  to  the  jury,  but  as  he  did  so  and  the 
jury  made  ros]»onsc  as  the  law  of  tlie  case  was,  no  hann  liasJ 
been  done. 

No  Error. 


DUNN  V.  WILMINGTON  AND  WELDON  RAILROAD  CO. 

(Filed  December  2,  1902.) 

J  UR  Y — Jurors— Challenges — Perempi  ory. 

Where  a  Jury  has  been  accepted  by  the  parties,  it  is  error  to 
permit  a  peremptory  challenge  to  be  made. 

Clabk  and  Douglas,  J  J.,  dlsseoting. 

Action  by  Joseph  Dunn  against  the  Wilmington  and  Wel- 
don  Sailroad  Company,  heard  by  Judge  Frederick  Moore  and 
a  jury,  at  December  Term,  1900,  of  the  Superior  Court  of 
Dtjpliic  County.  From  a  judgment  for  the  plaintiff,  the  de- 
fendant appealed. 

Allen  &  Dortch,  A,  I),  Ward,  and  L.  V.  Orady,  for  the 
plaintiff. 

Junius  Davis,  and  H,  L.  Stevens,  for  the  defendant 

FuRCHES,  C.  J.     After  the  jury  box  was  full,  the  plaintiff 

jislxcd  Iho  ijoncTal  (jiu^stinn  if  juiy  juror  had  formed  and  ex- 


X.  O.]  AUGUST  TEltM,  1902.  417 

Dunn  v.  Railroad. 

pressed  the  opinion  that  plaintiff  oiiglit  not  to  recover,  where- 
upon one  juror  stated  that  from  hearing  the  evidence  in  the 
former  trial  he  had  formed  and  expressed  an  opinion  in  favor 
of  the  defendant;  he  further  stated  that  "notwitlistanding 
snich  expression  of  opinion,  he  could  try  the  case  impartially 
according  to  the  evidence  and  charge  of  the  Court."  His 
Honor  thereujion  found  him  a  competent  juror.  To  this 
there  was  not  and  could  not  he  any  ground  of  exception.  Staie 
V.  Collins,  70  N.  C,  241 ;  16  Am.  Eep.,  771 ;  State  v,  Oock- 
man,  60  N.  C,  484.  But  the  Court  thereupon  allowed  the 
plaintiff  to  challenge  said  juror  peremptorily.  The  defend- 
ant excepted.  It  is  also  found  that  the  defendant  had  at  that 
time  exhausted  his  peremptory  challenges. 

In  this  there  was  error.  After  the  jurors  are  pas^sed  by  the 
parties,  any  further  examination  of  them  is'  not  a  matter  of 
right,  but  of  discretion  in  the  Court.  If,  on  such  examina- 
tion, good  challenge  for  cause  is  presented,  the  Court  may 
allow  the  juror  to  be  challenged  therefor.  State  r.  Cunning- 
ham, 72  if .  C,  469 ;  State  v.  Davis,  80  ]!f .  C,  412 ;  State  v. 
Adair,  66  N.  C,  298. 

But  the  reason  of  the  thing  and  the  precedents  do  not  ex- 
tend to  the  allowance  of  a  peremptory  challenge  after  a  juror 
has  been  passed  and  accepted.  When  another  juror  has  been 
called,  the  routine  inquiry  of  the  Judge  is,  "Has  the  plaintiff 
(or  defendant)  any  objection  to  the  juror  last  called  ?  To  al- 
low a  party  to  challenge  peremptorily  a  juror  after  he  has* 
accepted  him,  or  after  he  has  accepted  the  twelve,  would  give 
the  plaintiff  the  manifest  advantage  that  if  doubtful  of 
using  his  peremptory  challenge,  he  can  wait  to  see  if  the  other 
side  will  not  challenge  them  peremptorily  or  for  cause,  and 
if  he  fails  to  do  so,  the  plaintiff  will,  if  the  Court  permit, 
challenge  peremptorily  such  an  one  as  he  wishes,  after  the 
panel  is  made  up. 

It  is  true,  a  party's  riirht  is*  not  to  select,  but  to  n^joct  a 
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juror,  and  therefore  no  exception  will  lie  to  the  rejection  of 
a  juror  by  the  other  side,  unless  it  is  prejudicial  to  himself. 
But  that  appears  here,  for  the  defendant  having  exhausted  his 
peremptory  challenges  in  perusing  the  jury,  when  the  per- 
emptory challenge  of  the  plaintiff  was  thereafter  allowed,  the 
defendant  was  deprived  of  the  right  to  challenge  peremptory 
the  new  juror  put  in  his  place.  The  defendant  was  not  im- 
provident in  having  exhausted  its  peremptory  challenges  in 
the  perusal  of  the  panel.  It  was  not  necessary  for  the  de- 
fendant to  show  grounds  of  a  challenge  for  cause  to  the  new 
juror.  It  is  enough  that  he  could  not  challenge  him  per- 
emptorily. 

It  is  to  be  regretted  that  this  cause,  which  has  been  here 
three  times  before,  should  go  off  on  a  matter  of  this  kind, 
but  the  rules  governing  the  formation  of  juries'  are  well  set- 
tled and  material.  An  innovation,  such  as  the  allowance  of 
a  peremptory  challenge  after  the  acceptance  of  a  juror,  is  not 
only  an  impairment  of  the  legal  rights  of  the  opposite  party, 
but  would  lead  to  great  uncertainty  in  trials  in  a  matter  which 
has  long  been  settled  and  well  imderstood. 

"New  Trial. 

Douglas,  J.,  dissenting.  I  am  forced  to  dissent  from  an 
opinion  which  seems  to  me  to  be  contrary  to  the  letter  and  the 
spirit  of  the  law.  The  Court,  in  its  opinion,  cites  neither 
statute  nor  precedent  for  its  decision.  The  reason  is  obvious. 
The  learned  German  Professor,  who  undertook  to  prepare  a 
lecture  upon  the  snakes  in  Ireland,  encountered  the  same  dif- 
ficulty. The  opinion  says:  "But  the  reason  of  the  thing 
and  the  precedents  do  not  extend  to  the  allowance  of  a  per- 
emptory challenge  after  a  juror  has  been  passed  and  accept- 
ed." The  Court  entirely  overlooks  the  case  of  State  v.  Ves- 
tul,  82  N.  C,  663,  where  the  State  was  permitted  to  peretnp- 
iorily  challenge  a  juror  after  the  entire  jury  had  been  passed 
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by  both  parties.  We  have  no  ease  whatever  to  the  contrary. 
Again,  the  opinion  says:  ^^When  another  juror  has  been 
called^  the  routine  inquiry  of  the  Judge  is,  ^Has  the  plaintiff 
(or  defendant)  any  objection  to  the  juror  last  called  V  "  This^ 
is  scarcely  consistent  with  what  this  Court  has  said  in  State 
V.  Davis,  80  N.  C,  412,  as  follows:  "And  in  conformity  to 
this  rule  of  practice  is  the  ancient  formula  used  by  clerks 
both  in  England  and  in  this  coimtry  in  their  address  to  pris- 
oners before  the  jurors  are  drawn — ^Those  men  that  you  shall 
have  called  and  personally  appear  are  to  pass  between  our 
sovereign  (or  the  State)  and  you  upon  your  trial  of  life  and 
death ;  if,  therefore,  you  will  challenge  them,  or  any  of  them, 
your  time  is  to  speak  to  them  as  they  come  to  the  book  to  be 
swam  (md  before  they  are  sworU',' "  The  italics  are  by  the 
Court  This  case  is  cit^d  by  the  Court  upon  a  point  not  in. 
dispute,  as  are  all  its  other  citations. 

The  following,  written  tentatively,  express  my  view  of  the 
case  as  presented  to  us. 

This  casB  is  before  us  for  the  third  time,having  been  report- 
ed in  124  N.  C,  262,  and  126  X.  C,  343.  The  legal  questions 
therein  decided  can  not  now  be  reviewed.  The  exception  upon 
which  the  defendant  apparently  mainly  relies,  is  that  the 
Court  below,  in  its  discretion,  permitted  the  plaintiff  to  chal- 
lenge a  jury  peremptorily  after  having  been  passed  by  the 
plaintiff. 

This  exception  seems  to  be  based  upon  a  misconception  of 
the  statute,  which  makes  a  wide  distinction  between  peremp- 
toiy  challenges  by  the  State,  especially  in  capital  cases,  and 
those  by  an  individual.  Section  1200  of  The  Code  provides 
that  '^in  all  cayjital  cases,  the  prosecuting  officer,  on  behalf  of 
the  State  shall  have  the  right  of  challenging  peremptorily 
four  jurors ;  provided  said  challenge  is  made  before  the  juror 
is  tendered  to  the  prisoner."  This  section  is  the  only  one 
requiring  challenge  before  tender.     Section  1199  relates  to 
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challenges  by  the  defendant  in  criminal  cases,  and  provides 
that  "to  enable  defendants  to  exercise  this  right,  the  Clerk,  in 
all  such  trials,  shall  read  over  the  names  of  the  jurors  on  the 
panel,  in  the  presence  and  hearing  of  the  defendants  and  their 
counsel  before  the  jury  shall  be  einpwrvneled  to  try  the  is- 


sues." 


Section  406,  governing  peremptory  challenges  in  civil  suits, 
is'  as  follows:  "The  Clerk,  before  a  jury  shall  be  empcwmeled 
to  trj'  the  issue  in  any  civil  suit,  shall  read  over  the  names  of 
the  jury  upon  the  panel  in  the  presence  or  the  hearing  of 
the  parties  or  their  counsel ;  and  the  parties,  or  their  counsel 
for  them,  may  challenge  peremptorily  four  jurors  upon  the 
said  panel,  without  showing  any  cause  therefor,  whidi  shall 
be  allowed  by  the  Court."  The  italics  in  these  sections  are 
our  own.  The  peremptory  challenge  under  exception  was 
made  l)eforo  the  jury  were  empanneled,  and  therefore  in  strict 
accordance  with  the  terms  of  the  statute.  There  was  no  error 
in  its  allowance. 

The  only  case  from  our  Reports  cited  by  the  defendant  in 
support  of  its  contention  is  State  v.  Fuller^  114  N.  C,  885 ; 
but  that  case  was  expressly  decided  upon  the  construction  of 
section  1200,  as  the  prisoner  was  charged  with  murder.  In 
State  V.  Vestal,  82  N.  C,  563,  wherein  a  misdemeanor  ivas 
charged,  the  State  was  permitted  to  peremptory  challenge  a 
juror  after  the  entire  jury  had  been  passed  by  both  parties, 
but  before  it  was  empanneled. 

The  defendant  also  cites'  us  to  Ward  v.  Railroad^  19  S.  C, 
521;  45  Am.  Rep.,  794;  but  if  outside  decisions  could  be 
permitted  to  affect  the  plain  words  of  our  statute,  we  'would 
find  the  general  current  of  authority  against  the  defendant. 
Abbott's  Civil  Issues,  page  69,  Sec.  74.  In  17  Am.  and  Eng. 
Enc,  1185,  it  is  said:  "The  right  of  peremptory  challenge  is 
one  of  the  safeguards  against  possible  injustice,  and  its  freest 
exercise  within  the  limits  fixed  by  the  legislature  should  be 
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permitted."  In  12  Enc.  P.  and  P.,  495,  the  principle  gov- 
erning peremptory  challenges  is  thus  stated :  "Unless  the  time 
when  or  the  order  in  which  a  challenge  may  be  interposed 
is  etxpressly  restricted  by  statute,  the  absolute  right  to  chal- 
lenge a  proposed  juror  peremptorily  may  be  exercised  at  any 
time  after  his  appearance  and  before  he  is  sworn  to  try  the 
issue  or  issues  involved.  The  right  of  peremptory  challenge 
ought  to  be  held  open  to  the  last  possible  period,  to-wit,  up  to 
the  actual  &*wearing  of  the  jury,  and  no  circumstance  can 
bring  that  right  within  the  discretion  of  the  Court  so  long  as 
it  is  confined  to  the  number  of  challenges  allowed  by  law. 
The  allowance  of  a  challenge  of  this  nature  after  the  acceptr 
ance  of  a  juror,  and  after  he  has  been  sworn  in  the  case,  is  not 
a  strict  matter  of  right,  but  in  the  discretion  of  the  Court, 
and,  for  good  cause,  such  a  challenge  may  be  allowed,  either 
before  or  after  the  completion  of  the  panel." 

In  the  case  at  bar,  the  complaint  of  the  defendant  is^  not 
not  that  an  objectionable  juror  was'  forced  upon  it,  but  that  it 
was  not  permitted  to  retain  a  juror  who  was  satisfactory.  As 
was  said  by  Henderson,  J.,  in  State  v.  Lanum,  10  N.  C,  176, 
"Challenge  is  not  given  to  the  prisoner  that  he  should  have 
a  particular  individual  upon  his  jury ;  but  that  he  should  not 
have  one  against  whom  he  had  an  objection."  In  State  v. 
Smith,  24  N.  C,  402,  it  is  said  by  Ga&ton,  J.,  that  "the  right 
of  challenge  is  a  right  to  reject — ^not  to  select — jurors." 
Peny  v.  Eaiboad,  129  K  C,  333;  17  Am.  and  Eng.  Enc, 
1178. 

The  other  questions  are  without  merit,  and  can  not  be  sus- 
tained. In  fact,  as  far  as  they  are  material,  they  appear  to 
have  been  substantially  decided  on  the  former  appeal,  as 
they  are  all  questions  of  law.  As  the  jury  found  that  the 
plaintiff  w^as  not  guilty  of  contributory  negligence,  all  in- 
structions as  to  the  issue  of  last  clear  chance  became  imma- 
teriaL 
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The  defendant  insists  that  it  was  not  guilty  of  negligence 
"if  the  engine  was  kept  standing  upon  the  side-track  under 
steam  for  use  in  shifting  cars'."  This  is  not  the  law.  The 
fact  that  the  engine  was  kept  there  for  a  lawful  purpose,  even 
if  it  were  more  convenient  to  keep  it  there,  does  not  justify 
the  obstruction  of  a  public  highway.  Upon  the  former  ap 
peal,  124  N.  C,  252,  it  was  held  that  "The  use  of  the  high- 
way belongs  to  the  public  by  common  right,  ajid  no  one  may 
obstruct  it  without  paramount  necessity."  The  rule  laid 
down  in  Flyrm  v.  Taylor,  127  N.  Y.,  596 ;  14  L.  R.  A., 
556,  quoted  in  Tinker  v.  Railroad^  51  N.  E.  (N.  Y.),  1032, 
meets  our  approval.  It  is'  as  follows:  "Two  facts,  however, 
must  exist  to  render  the  encroachment  lawful:  (1)  The  ob- 
struction must  be  reasonably  necessary  for  the  transaction  of 
business.  (2)  It  must  not  imreasonably  interfere  with  the 
rights  of  the  public."  The  plea  of  necessity  is  one  of  avoid- 
ance. 

We  are  not  prepared  to  say,  as  a  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negligence  in  traveling 
upon  the  highway,  or  that  the  defendant  can  reUeve  itself  of 
all  liability  for  it^s  own  negligence  simply  by  making  the 
highway  too  dangerous  for  a  prudent  man  to  travel.  We 
think  there  was  evidence  to  go  to  the  jury,  and,  as  the  question 
of  negligence  was  submitted  to  them  under  proper  instruc- 
tions, I  see  no  reason  to  disturb  their  verdict.  The  judgment 
shall  be  affirmed  upon  the  express  wording  of  the  statute, 
supported  by  precedent  and  authority. 

Qlabk,  J.,  concurs  in  the  dissenting  opinion. 
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RHBA  V.  RAWLrS. 
(Filed  December  9,  1902.) 

LOWER— Trust  Deed — Equity  of  Redemption. 

Where  an  owner  of  land  subject  to  a  deed  of  trust,  to  secure  two 
notes,  conveys  it  to  another  person,  subject  to  the  payment 
of  the  notes,  and  such  person,  as  a  part  of  the  same  transac- 
tion, gives  a  trust  deed  as  security  for  the  payment  of  the 
two  notes  and  gives  his  own  notes  in  place  of  said  notes» 
these  notes  being  surrendered  to  the  original  owner  of  the 
land,  the  widow  of  the  original  grantee  has  no  right  to 
dower  after  the  foreclosure  of  the  deed  of  trust. 

Action  by  Harriet  E.  Rhea  against  R.  R.  Eawls  and 
others,  heard  by  Judge  M.  H.  Justice  and  a  jury,  at  June 
Term,  1902,  of  the  Superior  Court  of  Buncombb  County. 
From  a  judgment  for  the  defendants,  the  plaintiff  appealed. 

W,  J.  Peele  and  G.  A.  Shuford,  for  the  plaintiff. 
Merrimon  &  Merrimon^  for  the  defendant. 

FuBCHEs,  C.  J.  This  is  a  proceeding  for  dower,  in  which 
plaintiff  seeks  to  have  dower  assigned  her  as  the  widow  of  H. 
-K.  Rhea,  commenced  before  the  Clerk,  and  transferred  to 
term  for  trial  upon  issues  involving  plaintiff's  right  to  dower 
in  an  undivided  half  of  the  Swannanoa  Hotel  property. 

M.  E.  Carter  was  the  owner  of  this'  property,  subject  to  a 
deed  of  trust  to  I.  G.  Martin,  to  secure  the  payment  of  two 
notes — one  due  Norcop  of  $5,022.00  and  one  to  Buchanan  of 
$700.00.  And  on  the  1st  day  of  September,  1883,  he  sold, 
and  he  and  his  wife  conveyed  the  one-half  interest  he  owned 
to  the  said  H.  K.  Rhea,  subject  to  the  payment  of  the  Norcop 
and  Buchanan  debts.  This  is  expressly  stipulated  in  the 
deed  from  Carter  and  wife  to  Rhea.  And  at  the  same  time, 
and  as  a  part  of  the  same  transaction,  Martin,  trustee,  took  a 
trust  deed  from  Rhea  as  security,  for  the  payment  of  the  two 
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notes  to  Norcop  and  Buchanan,  Rhea  giving  his  own  notes  in 
place  of  the  Carter  notes,  which  Martin  surrendered  to  Car- 
ter. These  notes  were  not  paid.  Martin  sold,  and  the  de- 
fendant, Rawls',  became  the  purchaser,  paying  a  full  fee  sim- 
ple price,  and  Martin,  the  trustee,  made  him  a  deed. 

The  plaintiflF  can  not  recover.  The  deed  from  Carter  to 
H.  K.  Rhea  conveyed  the  property  subject  to  the  payment  of 
the  two  notes  held  by  Martin  as  trustee,  which  constituted  a 
trust  on  the  property  conveyed  for  their  payment.  This  was 
expressly  stipulated  in  the  deed  from  Carter.  It  would  have 
been  necessary  to  enforce  this  trust  by  a  decree  of  Court^  as* 
there  was  no  power  of  sale.  But  Rhea's  deed  to  Martin  con- 
tained a  power  of  sale,  and  we  think  supplied  the  want  of 
such  power  in  the  deed  from  Carter,  as  both  deeds  were  made 
at  the  same  time,  and  were  a  part  of  the  same  transaction. 

But  at  the  time  Carter  conveyed  to  Rhea,  he  only  had  the 
equity  of  redemption,  the  legal  estate  then  being  in  the  trufi^ 
tee,  Martin.     Parker  v.  Beasley,  116  N.  C,  1 ;  33  L.  R  A., 
231.     Therefore,  Rhea  never  held  die  legal  title  to  said  prop- 
erty.    It  did  not  even  pass  through  him,  as  it  did  in  Bunting 
V.  Joruesj  78  N.  C,  242.     But  it  is  said  a  widow  may  be  en- 
dowed of  an  equitable  estate.     This  is  so  where  the  husband 
has  an  equity  that  he  could  enforce,  if  living.     But  in  thifil 
case  he  had  none  that  he  could  enforce,  as  he  took  the  title 
subject  t-o  the  pa^nment  of  these  debts  of  Norcop  and  Buch- 
anan, which  were  paid  by  a  sale  under  the  deed  of  trust,  with 
the  defendants'  money.     And  as  the  husband  would  have 
had  no  equity,  the  plaintiflF  has  none,  as  it  can  not  be  con- 
tended that  the  Carter  debts  to  Xorcop  and  Buchanan  were 
paid  by  the  substitution  of  Rhea's  notes  for  those  af  Carter. 
Again,  it  appears  that  the  deed  from  Carter  and  wife  to 
Rhea,  and  the  change  of  notes,  and  the  new  trust  deed  of 
Rhea  to  Martin  for  that  of  Carter,  were  all  a  part  of  the 
same  transaction ;  that  the  notes  of  Norcop  and  Snchanan 
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furnished  the  purchase-money  to  Carter,  and  that  Rhea  never 
paid  a  dollar  of  it,  so  the  case  of  Bunting  v.  Jones  applies  in 
full  force,  and  the  plaintiff  can  not  recover  for  the  reasons 

given  in  that  casfe. 
AflBrmed. 


BROWN  V.  ATLANTA  AND  CHARLOTTE  AIR  LINE  RAILWAY 

COMPANY. 

(Filed  December  9,  1902.) 

1.  liONSVlT— Evidence— Demurrer^-Acta  1897,  Chap,  109— AcU  1899, 

Chap.  lSl—Act8  1901,  Chap.  59J!h-'Railroad8, 

A  defendant  may  at  the  close  of  his  evidence  make  a  motion  for 
nonsuit  in  the  nature  of  a  demurrer  to  the  evidence,  though 
his  evidence  will  not  be  considered. 

2.  l^RASE3— Railroads— Damagea— Negligence, 

The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  lessee 
in  the  operation  of  the  road. 

Cook,  J.,  dissenting  in  part. 

Action  by  J.  B.  Brown  against  the  Atlanta  and  Charlotte 
Air  Line  Railway  Company,  heard  by  Judge  A.  L,  Coble  and 
a  jury,  at  October  Term,  1902,  of  the  Superior  Court  of 
Mecklenburg  County.  From  a  judgment  for  the  plaintiff, 
the  defendant  appealed. 

Bwrwell,  Walker  &  Ca/nsler,  for  the  plaintiff. 
Oeo.  F.  Bason,  for  the  defendant. 

MoNTGOMEBY,  J.  This  action  was  brought  by  the  plaintiff 
to  recover  damages  for  personal  injuries  sustained  by  him 
^viiile  in  the  service  of  the  Southern  Railway  Company,  the 
of  the  defendant,  the  Atlanta  and  CSharlotte  Air  Line 
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Railway  Oompaiiy.     The  def emdaut,  after  pleading  oontaribu- 
tory  negligenoe  on  the  part  of  the  plaintiff,  for  a  further  an- 
swer and  defense,  denied  its  liability  on  the  ground  that  it 
had  leased  the  property  to  the  Southern  Railway  Company, 
and  was  not  responsible  for  the  tortious  acts  of  its  lessee.  The 
language  of  that  part  of  the  answer  was  in  these  words :   "12. 
And  for  a  further  answer  and  defense  to  said  aetion  the  de- 
fendant says  that  having  leased  and  conveyed  its  railroad 
with  all  its  property,  rights  and  franchises  to  the  lessee^  the 
Southern  Railway  Co.,  as  alleged  in  the  plain tifFs  complaint, 
this  defendant  at  the  time  of  tlie  injury  to  plaintiff  had  no 
control  nor  power  over  the  said  railroad,  nor  over  the  man- 
agement or  operation  of  the  same.     It  had  deprived  itself  of 
its  property,  rights  and  franchises  with  the  consent  of  the 
State,  which  had  conferred  upon  it  in  its  charter  the  right 
to  convey  and  lease  its  railroad  and  all  its  property,  right  and 
franchises  granted  in  its  charter,  except  the  franchises  to  be 
and  exist  as  a  corporation ;  that  in  view  of  the  foregoing,  as 
it  is  advised,  it  can  not  be  held,  and  is  not  liable  in  law  for  the 
result  of  any  conduct  or  alleged  misconduct  of  its  lessee,  the 
Southern  Railway  Cbmpany,  towards  the  plaintiff  in  its  op- 
eration of  the  said  railroad.     Defendant  further  says  that  it 
is  advised  that  to  hold  it  liable  in  this  action,  and  to  take 
from  it  its  property  in  satisfaction  of  any  judgment  "which 
may  be  recovered  in  the  same,  will  be  to  deprive  it  of  its  prop- 
erty without  due  process  of  law,  and  in  violation  of  tiie 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States." 

At  the  close  of  the  evidence  "the  defendant  moved  for  a 
non-suit  upon  the  ground,  as  it  appeared  from  the  evidence, 
that  this  action  was  prosecuted  against  the  defendant,  the 
Atlanta  and  Charlotte  Railway  Company,  the  lessor,  for  tie 
tort  committed  by  the  Southern  Railway  Company,  its  leesee. 
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in  the  operation  of  its  trains  over  tlie  leased  road."  The 
motion  was  overruled,  a  judgment  in  favor  of  the  plaintiff  up- 
on the  verdict  was  rendered,  and  the  defendant  appealed. 

Each  and  all  of  the  exceptions,  with  the  exceptions  of  the 
one  to  the  overruling  of  the  motion  for  non-suit,  was  aban- 
doned by  the  counsel  of  the  defendant  in  this  Oonrt. 

The  plaintiff  contends  that  the  Court  properly  overruled 
the  motion  for  nonsuit,  for  the  reason  that  the  defendant  did 
not  make  the  motion  at  the  proper  time,  that  is,  when  the 
plaintiff  had  concluded  his  evidence,  and  that  when  it  was 
made,  it  was  after  the  defendant  had  introduced  its  evidence, 
en  the  execution  of  the  lease,  which  was  not  permissible,  a 
defendant  not  being  allowed  to  move  to  dismise  upon  testi- 
mony introduced  by  himself.  The  contention  is  based  on  the 
provision  of  the  Act  of  1897,  Chap.  109,  as  amended  by  the 
Act  of  1899,  Chap.  131.  The  amendment  of  1899  has  been 
repealed  by  the  subsequent  amendment  of  1901,  Chap.  594, 
which  latter  amendment  is  substituted  for  the  former  one, 
but,  for  the  purposes'  of  this  discussion,  that  is  immaterial. 

The  purpose  of  the  motion  was  not  to  procure  a  ruling  by 
the  Court  upon  the  right  of  the  defendant  to  lease  its  road 
to  the  Southern  Railway  Company,  for  that  had  been  ad- 
mitted in  the  answer ;  but  to  have  a  ruling  that  the  whole  evi- 
dence showed  that  the  plaintiff  was  injured  while  in  the  ser- 
vice of  the  lessee,  and  that  it  was  not  legally  sufficient  to,  es- 
tablish the  plaintiff's  claim  as  against  the  defendant.  If  the 
defendant  had  proceeded  under  the  statutory  provisions  above 
referred  to,  there  could  be  no  doubt  that  the  question  would 
have  been  properly  raised.  But  was  the  defendant  confined 
to  the  procedure  marked  out  in  those  statutes  ?  The  motion 
was  substantially  "a  demurrer  to  the  evidence,"  and  that 
practice  is  recognized  in  many  of  the  States,  and  always  has 
been  with  us.  The  purpose  of  the  practice  is  to  present  to 
the  Court,  instead  of  submitting  the  evidence  to  the  jury, 
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such  facta  as  were  shown,  and  as  the  evidence  tended  to 
prove,  for  the  judgment  of  the  Court  aB  to  their  sufficiency 
in  law  to  establish  the  plaintiff's  claim  against  the  defendant 
If  the  burden  to  make  out  the  case  is  on  the  defendant,  the 
plaintiff  might  demur  to  the  evidence.     The  usual  practice 
in  this  State  before  the  enactment  of  the  statutes  above  re- 
ferred to,  was*  to  proceed  as  is  now  provided  for,  except  that 
now  it  is  discretionary  with  the  defendant  whether  he  will  in- 
troduce evidence  after  the  motion  to  dismiss  or  not;  while, 
before  these  acts,  that  matter  was  discretionarv  with  the 
Court.     But  what  can  be  the  objection  to  moving,  for  the  first 
time,  when  all  the  evidence  is  in,  notwithstanding  the  Act  of 
1897,  Chap.  109,  as  the  proper  method  of  demurring  to  the 
evidence?     Of  course  the  evidence  of  the  demurrant  could 
not  be  considered.     In  the  case  before  us,  there  was  no  evi- 
dence offered  by  the  demurrant,  except  on  the  matter  of  con- 
tributory  negligence   of   the   plaintiff.     The   fact   that  the 
Southern  Railway  Company  was*  operating  the  train  was  ad- 
mitted in  the  answer,  and  exemption  pleaded  on  that  account 
for  the  defendant     We  will  consider  the  motion  as  a  de- 
murrer to  the  evidence,  though  not  very  clearly  expree&ed  and 
only  made  at  the  conclusion  of  all  the  evidence,  the  demur- 
rant's evidence  not  bearing  on  the  matter  embraced  in  the 
motion. 

But  his  Honor  was  correct  in  his  refusing  to  sustain  the 
demurrer.  We  will  not  attempt  to  add  anything  further  to 
what  has  been  said  by  this  Court  on  the  responsibility  of 
railroad  companies'  who  are  lessors,  for  the  negligent  acts  of 
their  lessees.  They  are  both  liable.  In  Logan  v.  N.  C.  Rail- 
road Co,,  110  N.  C,  940,  the  matter  was  thoroughly  dis- 
cussed and  decided,  and  the  opinion  has  been  affirmed  in 
numerous  cases  since.  Tillett  v.  Railroad,  118  N.  C,  1031 ; 
Benton  v.  Railroad,  122  X.  C,  1007 ;  Perry  v.  Railroad,  128 
N.  C,  471 ;  Harden  v.  Railroad,  129  N.  C,  354;  65  L.  R.  A., 
784;  85  Am.  St  Rep.,  747. 

^o  Error. 
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Cook,  J.,  dissenting.  I  do  not  concur  in  that  part  of  the 
opinion  of  the  Court  which  holds  that  the  defendant  lessor 
company  is  responsible  for  the  torts  committed  by  its  lessee, 
the  Southern  Railway  Company. 

Under  the  powers  conferred  upon  defendant  company  in 
its  charter^  it  had  the  right  to  lease^  and  in  exercising  the 
same  did  lease,  its  railroad  and  all  its  property,  rights  and 
franchises  (except  the  franchise  to  be  and  exist  as  a  corpora- 
tion) to  the  Southern  Railway  Company ;  and  the  latter,  the 
Southern  Railway  Company,  was,  as  such  lessee,  operating 
the  same  on  its  own  account  and  was  the  employer  of  the 
plaintiff  at  the  time  when  the  alleged  injury  occurred,  and 
there  was  no  contractoral  relation  existing  between  the  plain- 
tiff and  defendant.  In  no  jurisdiction  (except  our  own)  is 
it  held  that  the  lessor  company  is  liable  for  the  contracts  or 
torts  of  the  lessee  company,  except,  1st,  when  the  leaf>'ie  is 
made  without  legal  license  or  authority  (in  which  case  the 
lessee  is  deemed  to  be  the  agent  of  the  lessor)  ;  2d,  when  the 
license  or  authority  to  lease  is  coupled  with  an  express  pro- 
vision that  the  lessor  shall  be  and  remain  liable  for  the  acts 
of  its  lessee. 

In  the  case  at  bar,  the  lease  was  made  under  express  au- 
thority granted  in  the  charter  of  the  lessor  company,  and 
there  is  no  provision  that  it  shall  be  liable  for  the  contracts 
or  torts  of  its  lessee. 

This  doctrine  was  first  held  by  this  Court  in  Logan  v.  Rail- 
road Co.,  IIG  N.  C,  904,  and  was  approved  in  a  number  of 
cases  thereafter.  But  when  it  was  again  presented  to  this 
Court  for  review  (for  the  first  time  after  I  became  a  member 
of  this  Court),  in  Harden  v.  Railroad  Co.,  and  after  a  thor- 
ough study  of  the  principle  involved  and  examination  of  the 
decisions  bearing  upon  the  question,  I  became  satisfied  that 
it  was  unsound  in  law,  and  thus  gave  a  full  expression  of  my 
views  in  my  dissenting  opinion,  to  which  I  now  refer,  with- 
out a  re-discussion  of  the  subject. 


-^  1 
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THOMAS  ▼.  GWYN. 
(Filed  December  9,  1902.) 

1.  BURDEN  OP  PROOF— Principal  and  Agent— Agencu — Commit- 

iion9 — Rents, 

Where  a  principal  sues  an  agent  for  rents  collected,  and  the 
agent  admits  the  collection,  and  alleges  that  the  rents  are 
retained  as  commissions,  the  burden  of  establishing  the 
right  to  the  commissions  is  on  the  agent 

2.  AGENCY— J*rincipal  and  Agent~-Cantract8. 

Where  no  term  is  fixed  for  the  continuance  of  a  contract,  either 
party  may  terminate  it  at  will. 

S.  PATMEINTS — ^Principal  and  Agent — Estoppel. 

The  acceptance  by  a  principal  of  a  check  from  an  agent,  accom- 
panied by  a  letter  recognizing  the  fact  that  such  check  wiii 
not  be  a  full  settlement  unless  so  accepted  by  the  principal, 
does  not  estop  the  principal  from  claiming  a  balance. 

4.  AGEa^CY— Principal  and  Agent — Rents — Lease, 

Agents  who  manage  realty  are  not  entitled  on  the  terminatioa 
of  the  agency  to  retain  commissions  on  rents  to  accrue  in 
the  future  from  leases  made  by  them. 

Action  by  Mary  W.  Thomas  against.  W.  B.  Gwyii  and 
another,  heard  by  Judge  W.  B,  Councill  and  a  jury,  at  Sep- 
tember Term,  1902,  of  the  Superior  Court  of  Buncombk 
County.  From  a  judgment  for  the  plaintiff,  the  defendants 
appealed. 

T,  F.  Davidson  and  Thos,  A,  Jones,  for  the  plaintiflF. 
Merrimon  &  Merrimon,  for  the  defendants. 

Ct.akk,  J.  The  plaintiff  alleges  that  the  defendants  were 
her  agents  to  collect  rents  for  her  houses,  and  had  collected  up 
to  31  December,  1894,  the  sum  of  $366.90,  which  is  due  her, 
but  which  they  refuse  to  pay  over.     The  defendants  admit 
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the  retention  by  them  of  said  sum,  collected  by  them  as  al- 
leged in  the  complaint,  but  aver  that  the  plaintiff  owes  them 
for  commissions  and  gfervices  for  which  they  have  retained 
said  sum.  The  Court  properly  held  that  the  burden  of  proof 
was  upon  the  defendants,  for  if  no  proof  had  been  introduced 
on  either  side,  upon  the  admission  in  the  answer  of  the  col- 
lection of  $366.90  of  plaintiff's  money  and  retention  of  the 
same,  nothing  else  appearing,  the  plaintiff  would  be  entitled 
to  recover.     Cook  v.  Guirkin,  119  N.  C,  13. 

The  defendants  dissolved  partnership,  and  offered  that  one 
of  them  would  collect  part  of  the  rents  thereafter,  and  the 
other  the  other  part.  The  plaintiff  declined  this'  proposi- 
tion, and  discontinued  the  agency,  as  she  had  a  right  to  do. 
Alibott  v,  ITunt,  129  K  C,  403.  The  defendants  then  sent 
sent  in  a  statement  of  account,  charging  commissions  on 
rents  which  would  thereafter  fall  due  on  leases  made  by 
them,  and  deducted  therefor  $366.90,  sending  the  plaintiff  a 
check  for  the  difference.  The  defendants  now  claim  that  the 
acceptance  of  said  check  is  an  estoppel  upon  the  plaintiff  to 
claim  the  balance,  and  rely  upon  Ore  Co.  v.  Powers,  130  N. 
C,  152  and  cases  there  cited.  But  they  are  not  in  point. 
In  those  cases,  the  check  or  draft  was  sent  with  a  statement 
therein,  or  in  the  letter,  that  it  was  in  full  settlement,  and 
the  creditor  accepted  it,  or  used  it,  without  demur.  In  the 
present  ease,  the  defendants,  in  their  letter  of  transmission, 
recognize  that  the  check  will  not  be  a  full  settlement,  unless 
90  accepted  by  the  plaintiff,  and  say  therein:  'We  can  not, 
as  a  matter  of  course,  undertake  to  predict  with  absolute  cer- 
tainty what  a  court  of  law  will  decide,  but  whatever  is  de- 
cided we  will  have  to  abide  by.  Decision  adverse  to  us 
would  not  shake  our  firm  belief  in  our  moral  right  to  this 
money."  The  plaintiff  promptly  notified  the  defendants 
that  she  accepted  the  draft  only  "on  account,"  and  reserved 
the  right  to  collect  the  balance  of  $366.90,  which  had  been 
retained  as  commissions  on  future  rents'. 
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5.  That  said  injury  to  and  destruction  of  said  nets  was 
caused  by  the  negligence  of  those  operating  said  boats,  they 
being  employees  of  defendants,  in  failing  to  navigate  them 
so  as  to  avoid  nets,  as  there  was  plenty  of  water  for  them  to 
do  so,  and  there  was  no  necessity,  either  from  stress  of 
weather  or  from  anv  other  cause,  to  make  them  run  over  said 
nets ;  that  said  nets  were  injured  wilfully,  wantonly,  unlaw- 
fully and  unnecessarily,  and  three  nets  were  injured  or  de- 
stroved. 

The  plaintiff  introduced  evidence  tending  to  show  that 
the  defendant's  boats  ran  over  and  injured  the  plaintiffs'^  nets 
on  May  1,  1901,  between  sunset  and  dark ;  that  it  was  not  too 
dark  to  see  the  nets ;  but  that  they  could  have  been  seen  at  a 
distance  of  400  or  500  yards  before  reaching  them ;  that  the 
river  at  that  place  is  between  300  and  400  yards  wide ;  that 
the  nets  did  not  extend  into  the  regular  channel  of  the 
river,  where  boats  usually  passed,  but  left  a  clear  channel 
from  125  to  150  yards  in  width,  along  which  the  boats'  could 
have  gone  with  ordinary  care  without  inconvenience  or  dan- 
ger, and  without  injuring  the  nets.  There  was  also  evidence 
tending  to  show  the  amount  of  damage.  At  the  conclusion 
of  the  plaintiffs'  testimony,  the  defendants  moved  for  judg- 
ment as  of  nonsuit.     This  motion  was  granted. 

Tt  is  well  settled  that  on  a  motion  for  nonsuit^  or  its 
counterpart,  the  direction  of  a  verdict,  the  evidence  of  the 
plaintiff  must  be  accepted  as  true,  and  construed  in  the  light 
most  favorable  for  him.  Moore  v.  St,  Ry.  Co.,  128  N.  C, 
456 ;  Coley  v.  /?.  Co.,  129  N.  C,  407,  413,  and  cases  therein 
cited.  In  Pimiell  v.  Railroad  122  N".  C,  832,  Justice  Fur- 
ches,  speaking  for  the  Court,  says :  "This  motion  is  substan- 
lially  a  demurrer  to  the  plaintiff^s  evidence,  and  this  being 
so,  and  ihe  Court  having  no  right  to  pass  upon  the  weight  of 
evidence,  every  fact  that  plaintiff's  evidence  proved,  or  tended 
to  prove,  must  be  taken  by  the  Court  to  be  proved.     It  most 
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be  taken  in  the  strongest  light  as  against  the  defendants." 
Thus  construing  this  evidence,  there  can  be  no  doubt  that  the 
case  should  have  been  submitted  to  the  jury.  Therefore 
there  was  error  in  the  judgment  of  nonsuit. 

The  right  of  navigation  is  paramount,  but  not  exclusive. 
If  the  nets  had  been  across  the  channel  of  the  river,  or  had 
been  in  any  other  way  a  bar  to  navigation,  they  could  have 
been  run  over  with  impunity  by  any  vessels  that  might  have 
found  it  reasonably  necessary  to  do  so.  Lewis  v.  Keeling,  46 
y.  C,  299 ;  62  Am.  Dec.,  168 ;  State  v.  Banim,  128  N.  C, 
600.  But  there  must  be  some  such  necessity.  As  was  said  by 
this  Court  in  Lewis  v.  Keeling^  supra:  "There  must  be  no 
wantonness  or  malice,  no  unnecessary  damage,  but  a  bona  fide 
exercise  of  the  paramount  right  of  navigation."  This  rule 
is  not  only  uniformly  recognized  by  the  Courts  in  awarding 
compensatory  damages,  but  is  further  enforced  by  Section 
8885  of  The  Code,  by  providing  a  penalty  of  one  hundred  dol- 
lars for  every  such  injury. 

The  defendants  rely  upon  Baum's  case,  supra,  but  that 
case  recognizes  only  the  paramount  right  of  navigation,  and 
is  based  upon  the  obstruction  of  a  navigable  stream. 

There  was  error  in  taking  the  case  from  the  jury. 

Error. 
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McCALL  V.  ZACHARY. 
(Filed  December  9,  1902.) 

1.  JURISDICTION— fifttperior  Court—Bonds— The  Code,  Sec,  5|5— 

Puhlic  Ofllcers. 

Where  an  action  is  brought  to  recover  the  fees  of  an  office 
amounting  to  |500,  and  in  the  same  action  Judgment  is 
asked  against  the  sureties  on  a  $200  bond,  given  in  a 
quo  warranto  proceeding,  the  superior  court  has  Jurisdic- 
tion. 

2.  FORMER   ADJVDlCATlOi^— Bonds --Otflcea— Fees —Estoppel — 

Quo  Warranto, 

Judgment  as  to  the  title  to  an  office  in  a  quo  toarranto  proceed- 
ing is  not  an  estoppel  to  an  independent  action  to  recover 
the  fees  of  the  office. 

3.  ACTIOI^Q— Joinder— Fees — Quo  Warranto — Bonds. 

An  action  for  the  fees  of  an  office  and  one  on  the  bond  given  1& 
the  quo  toarranto  proceedings  may  be  Joined. 

Action  by  R  S.  McCall  against  W.  W.  Zachary,  heard 
by  Judge  W.  B,  Councill,  at  August  Term,  1902,  of  the  Su- 
perior Court  of  Madison  County.  From  a  judgment  for  the 
defendant,  the  plaintiff  appealed. 

Frank  Carter  (F.  8.  Lush,  and  Frit  chard  &  Rollins,  on 
the  brief),  for  the  plaintiff. 

Geo,  A,  Shuford,  and  J.  M.  Oudger,  for  the  defendant. 

FiTRCiTES.  C.  J.  The  plaintiff  was  the  duly  elected  Solic- 
itor of  Madison  County  Criminal  Court,  but  the  defendant, 
under  an  appointment  by  the  Judge  of  said  Court,  took  pos- 
session of  said  office  before  the  term  of  the  plaintiff  had  ex- 
pired. The  plaintiff  thereupon,  by  and  with  the  permission 
of  the  Attorney-General,  brought  an  action  of  quo  tvanranto 
for  the  possession  of  said  office,  which  terminated  in  his  fa- 
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vor,  125  N.  C,  249,  in  which  action  it  was  held  that  he  was 
the  rightful  Solicitor  of  said  Court,  and  the  defendant  was 
not,  and  that  the  plaintiff  was  entitled  to  the  office,  and  the 
fees  and  emoluments  thereof.  Upon  the  institution  of  said 
action  of  quo  warranto,  the  defendant,  as  he  was  required  to 
do  by  act  of  Assembly,  entered  into  bond  in  the  sum  of  $200, 
payable  to  said  McOall,  with  the  defendants  Ebbs  and  Red- 
mon  as  sureties  of  Zachary,  that  he  would  account  for  and 
pay  over  to  the  plaintiff  all  such  fees  and  emoluments  as 
Zachary  might  recover  by  virtue  of  his  incumbency  of  said 
oflBce;  if  the  plaintiff  should  succeed  in  recovering  the  same. 
But  although  the  plaintiff  succeeded  in  said  action  and  recov- 
ered said  office,  the  defendant  Zachary  has  failed  and  refused 
to  account  and  pay  over  said  fees  so  received  by  him  while 
he  80  wrongfully  held  said  office,  the  plaintiff  allies,  to  the 
amount  of  $500.  This  action  is  brought  to  recover  said  fees 
and  emoluments  so  wrongfully  received  by  defendant  Zach- 
ary while  he  was*  so  wrongfully  in  the  occupation  and  pos- 
session of  the  same. 

To  the  plaintiff's  complaint,  in  which  he  alleges  these 
facts,  the  defendant  demurred,  first,  for  that  the  Court  had 
no  jurisdiction,  as  it  appeared  from  the  complaint  that  the 
action  was  brought  on  a  bond  for  $200 ;  second,  for  that  the 
complaint  and  exhibits  show  that  said  bond  was  given  in  the 
action  of  quo  warranto,  which  has  been  tried  and  judgment 
for  the  plaintiff  for  the  office,  but  there  is  no  judgment  in  that 
action  for  costs,  and  the  matter  is  res  judicata;  third,  for 
that  several  causes  of  action  are  improperly  united  in  the 
^ame  action — one  for  the  amoimt  of  fees  received  by  defend- 
ant Zachary,  and  the  other  for  the  sum  of  $200,  the  amount 
oi  the  bond  to  secure  the  plaintiff  against  loss  on  account  of 
2^chary's  holding  the  office  and  receiving  the  fees  and  emolu- 
ments thereof. 

The  first  ground  of  demurrer  is  not  true  in  fact,  and  can 
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Dot  be  sustained.  The  action  is  not  brought  on  the  bond  of 
$200,  but  to  recover  the  fees  the  defendant  received  while  he 
wrongfully  held  said  office,  amounting,  as  plaintiff  alleges,  to 
$500.  This  gave  the  Court  jurisdiction,  and  the  bond  of 
$200  is  only  an  incident  to  the  recovery.  It  ia  like  thai  of 
a  bail  bond  or  a  prosecution  bond,  or  a  bond  given  by  a  de- 
fendant in  an  action  of  ejectment  to  secure  costs  and  dam- 
ages,  and  does  not  affect  the  jurisdiction.  It  is  true  that  re- 
coveries on  such  bonds  as  those  mentioned  may  be  had  in 
the  action  in  which  they  are  given,  but  that  is  by  statute. 
The  Code,  Sec.  643.  It  is*  a  well  recognized  rule  that  when 
a  Court  once  gets  jurisdiction  of  an  action,  it  retains  the 
jurisdiction,  and  proceeds  to  pass  upon  and  determine  all 
matters  incident  thereto.  Chambers  v,  Massey,  42  N.  C, 
286,  cited  and  approved  in  Luien  t\  Badham,  127  N.  C,  96 ; 
53  L.  R,  A.,  337 ;  80  Am.  St.  Rep.,  783 ;  Lutz  v.  Thompson, 
87  ]Sr.  C,  334. 

If  there  ever  would  have  been  any  difficulty  in  the  plain- 
tiff's proceeding  as  he  did  in  this  action,  that  has  been  cured 
by  the  joinder  of  the  legal  and  equitable  jurisdiction  in  one 
Court,  and  in  the  same  action.     Under  the  pres^ent  system, 
we  have  adopted  to  a  very  great  extent  the  equity  practice, 
in  which  it  was  always  allowed  to  give  separate  judgmaits 
against  different  defendants,  according  to  the  merits  of  the 
case.     So  there  can  be  no  objection  to  the  Court's  giving 
judgment  against  Zachary  for  $500,  and  against  the  sureties 
on  his  bond  for  $200,  which  would  be  discharged  by  the  de- 
fendant Zachary  paying  the  whole  judgment,  or  by  their  lay- 
ing that  amount  if  Zachary  did  not.     They  stood  as  to  the 
$200  as  any  other  surety  in  a  judgment  does. 

The  second  ground  of  demurrer  can  not  be  sustained.  The 
quo  ivarranto  action  was  by  the  State,  in  the  exercise  of  its 
high  prerogative  right,  to  see  that  its  offices  are  held  and  ex- 
ercised by  its  rightfully  elected  officers.     To  this  extent  the 
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State  was  interested ;  but  as'  to  who  received  the  fees,  it,  as  a 
State,  had  no  interest ;  that  was  a  private  matter  between  the 
parties,  which  they  must  settle  themselves,  according  to  the 
general  principles  of  law,  if  the  parties  have  to  resort  to  the 
Courts  for  a  settlement.  So  the  matter  of  fees  was  not  in- 
volved in  the  former  action,  and  could  not  have  been.  Mc- 
Call V.  Wehbj  126  K  C,  760.  And  as  the  matter  of  fees 
and  emoluments*  were  not,  and  could  not  have  been,  recovered 
in  the  quo  waiTanio  action,  they  could  not  have  been  adjudi- 
cated, and  if  they  could  have  been,  they  were  not,  and  there 
can  be  no  estoppel.  Olemi  v.  Bay,  126  N.  C,  730.  But 
they  may  be  collected  in  an  independent  action.  1  Enc.  PI. 
and  Pr.,  1018. 

The  defendant's  third  ground  of  demurrer — ^that  there 
are  several  causes  of  action  improperly  united  in  one  action — 
can  not  be  sustained.     This  ground  has  been  substantially  an- 
swered by  what  we  have  already  said — that  there  is  but  one 
cause  of  action.     The  $200  is  not  the  cause  of  action,  but  the 
non-payment  of  the  $500  in  fees  that  the  defendant  Zachary 
has*  wrongfully  received,  which  belonged  to  the  plaintiff.     If 
these  fees  had  been  paid,  that  would  have  discharged  the  $200 
bond  which  was  given  to  secure  their  payment,  and  is  only 
an  incident  to  the  cause  of  action,  and  does  not  affect  the  juris- 
diction of  the  Court.     The  Code,  Sec.  184,  provides  for  mak- 
ing all  persons  interested  in  the  event  of  an  action  parties, 
and  the  sureties  were  interested  in  the  event  of  this  action, 
and  were  properly  made  parties'  thereto.     If  there  had  been 
different  causes  of  action  (as  there  were  not),  they  grew  out 
of  the  same  transaction,  and  might  well  have  been  joined  in 
one  action.     Young  v.  Young,  81  N.  C,  91 ;  Benton  v,  Col- 
lins^ 118  N.  C,  196,  and  cases  cited. 

There  was  error  in  sustaining  the  demurrer.  The  plain- 
tiff is  entitled  to  recover  the  amount  of  the  fees  and  emolu- 
ments received  by  the  defendant  Zachary,  and  $200  of  this 
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amount  against  Ebbs  and  Redmon^  if  bis  recovery  i&*  that 
much  or  more  against  the  defendant  Zachary. 
Error. 


SMITH  ▼.  PARKHR. 
(Filed  December  9,  1902.) 


HLORTOAQKB— Foreclosure— InfunctUm^Princifxa  and  Burety—Be- 
leases. 

In  an  action  to  restrain  the  foreclosure  of  a  mortgage  given  Dy 
sureties  to  secure  the  debt  of  the  principal,  it  being  allegea 
that  an  extension  was  granted  the  principal  without  the 
consent  of  the  sureties,  the  sale  will  be  restrained  until  the 
final  hearing. 

Action  by  C.  A.  Smith  and  others  against  Haywood  Par- 
ker and  others,  heard  by  Judge  Frederick  Moore,  at  Cham- 
bers, in  Asheville,  N.  C,  on  27th  and  28th  June,  1903. 
From  a  refusal  to  dissolve  a  restraining  order,  tie  defend- 
ants appealed. 

Thos.  A.  Jones,  for  the  plaintiffs. 
Merrick  <&  Barnard^  for  the  defendants. 

Clakk,  J.  This'  is  an  appeal  from  a  refusal  to  dissolve  a 
restraining  order,  and  from  granting  an  injunction  to  the 
hearing.  It  appears  in  the  affidavit  of  plaintiffs  that  C.  A. 
Smith,  as  principal,  and  A.  C.  Smith,  his  wife,  and  W.  D. 
Justice  and  Susan  P.  Justice,  his  wife,  as  sureties,  executed 
a  bond  for  $1,500  to  the  defendant  Frances  Kohler,  and  to 
secure  the  same,  executed  a  deed  in  trust  to  the  other  defend- 
ant, Haywood  Parker,  upon  property  belonging  to  the  said 
sureties',  C.  A.  Smith  having  no  interest  in  said  land  ecscept  a 
contingent  tenancy  by  curtesy,  and  that  defendant  Kohler's 
agent,  in  making  the  transaction,  weU  knew  that  A.  C.  Smith, 
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W.  D.  Justice  and  Susan  P.  Justice  were  sureties,  that  at 
maturity  of  the  bond  the  creditor  extended  the  time  for  pay- 
ment for  four  months,  in  consideration  of  payment  of  in- 
terest in  advance  for  said  period,  and  this  was  done  without 
the  knowledge  or  consent  of  the  sureties;  that  the  trustee  has 
advertised  the  land  for  sale;  that  the  defendant  Frances 
Eohler  is  a  non-resident  of  the  State,  and  without  sufficient 
property  in  this  State  to  respond  in  damages.  There  were 
counter  affidavita 

An  extension  of  time  without  consent  of  sureties,  dis- 
charges* them,  and  also  any  security  given  for  the  debt 
Plemmg  v.  Borden,  127  K  C,  214 ;  53  L.  E.  A.,  316 ;  Jen- 
kins V.  David,  125  N.  O.,  161 ;  74  Am.  St.  Rep.,  632 ;  Smith 
V.  B.  and  L.  Asso.j  119  N.  C,  257 ;  Hinton  v.  Oreenleaf,  113 
N.  C,  6.  Eeceipt  of  interest  in  advance  is  prima  facie  evi- 
dence of  a  binding  contract  of  forbearancei  Scott  v.  Fisher, 
110  N.  C,  311 ;  28  Am.  St.  Eep.,  688 ;  Hollingsworth  v. 
Tomlinson,  108  N.  C,  245.  The  affidavits  and  counter- 
affidavits  raise  a  serious  contention^  and  the  injunction  was 
properly  continued  to  the  hearing,  when  the  disputed  matters 
of  fact  may  be  determined  by  a  jury.  Railroad  v.  Railroad, 
125  N.  C,  96 ;  WhUaker  v.  Hill,  96  N.  C,  2. 

Harrington  v.  RoavIs,  at  this*  term,  is  conceded  by  the  de- 
fendant's counsel  to  be  exactly  in  point,  but  they  contend  that 
that  decision  conflicts  with  Hviaff  v,  Adrian,  112  N.  C,  259, 
which,  they  suggest,  must  have  been  overlooked  in  deciding 
Harrington  v.  Rawls.  On  the  contrary,  we  think  the  two 
decisions  are  in  entire  accord.  In  Hviaff  v.  Adrian  (decided 
February  Term,  1893),  it  was  said  that,  taking  the  all^a- 
tions  of  the  complaint  as  true,  the  defendant's  bond  and  mort- 
gage were  barred  by  the  statute  of  limitations',  hence  the 
purchaser  at  a  mortgage  sale  would  get  no  title,  for  the  mort- 
gage TTas  dead,  which  is  a  question  of  law,  and  the  plaintiff 
being  in  possession,  no  injunction  would  lie  merely  to  pre- 
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vent  such  cloud  upon  title,  though  it  would  lie  if  there  were 
a  dispute  as  to  the  amount  due,  which  is  an  issue  for  a  jury, 
in  order  to  prevent  a  sale  which  would  put  the  mortgagor  at  a 
s'erious  disadvantage,  since  he  did  not  know  how  much  wad 
due. 

Soon  after  that  decision,  the  enactment  of  chapter  6,  Laws 
1893,  reversed  the  above  doctrine  to  the  extent  of  allowing 
parties  in  possession  to  restrain  a  sale  of  land  under  an  al- 
leged lien  pending  in  an  action  to  have  it  declared  invalid. 
Mortgage  Co.  v.  Long,  113  N.  C,  127.     Besides,  independ- 
ent of  that  statute,  here  there  is  a  disputed  issue  of  fact, 
whether  the  mortgage  has*  been  released  by  an  extension  of 
time  to  the  principal,  and  this  should  be  determined  by  a 
jury,  for  this  makes  a  dispute  whether  anything  is  due,  which, 
it  was  said  in  Hviaff  v.  Adrian,  would  authorize  an  injunc- 
tion to  the  hearing.     Jones  v.  Buxton^  121  N.  C,  286.     It 
would  be  a  hardship  upon  the  mortgagor  to  compel  him  to 
rely  upon  an  extraneous  fact  like  a  release  being  established 
after  a  sale  under  a  mortgage  in  an  action  of  ejectment  by  a 
purchaser,  when,  by  an  injunction  to  the  hearing,  the  dispu- 
ted issue  of  fact  can  be  determined  before  a  sale.     Such  in- 
junction can  not  harm  the  mortgagee,  who,  if  he  succeeds, 
will  sell  and  collect  the  debt  with  interest  added ;  whereas,  if 
no  injunction  is  allowed,  and  the  disputed  issue  of  release  can 
only  be  determined  after  sale,  the  mortgagor  will  be  either 
forced  to  pay  the  debt  or  run  the  risk  of  the  property  being 
sold  at  an  inadequate  price  (since  no  one  will  buy  under 
such  circumstances  except  a  speculator),  and  thus  would  lose 
the  value  of  the  land  in  excess  of  the  mortgage,  if,  on  a  trial 
in  ejectment,  the  jury  should  find  there  was  no  release. 

No  Error. 
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BENEDICT  V.  JONES. 

(Filed  December  9,  1902.) 

APPEAL — Dismissal — Docketing '—Transcript — Rules  of  Supreme 
Court — Rules  5  and  17* 

Where  an  appellant  fails  to  docket  a  case  on  appeal  seven  days 
before  the  call  of  the  district  to  which  it  belongs,  the  appeal 
will  not.be  dismissed  if  the  appellee  fails  to  move  to  dismiss 
at  the  first  opportunity;  but  the  appellant  may  docket  the 
case  at  any  other  time  during  the  term  if  done  before  the 
appellee  moves  to  dismiss. 

Action  by  M.  E.  Benedict  against  H.  G.  Jones  and  others, 
Leard  at  May  Term,  1902,  of  the  Superior  Court  of  Bun- 
combe County. 

Plaintiff,  appellee,  moves  to  dismiss  the  appeal  for  that  it 
appears  from  the  record  that  the  case  was'  tried  and  final 
judgment  entered  at  May  Term,  1902,  of  the  Superior  Court 
of  Buncombe  County,  and  that  the  counter  case  on  appeal 
was  served  on  defendant  appellants'  counsel  July  31,  1902 ; 
and  that  independent  of  such  date,  the  appellee  says  it  was 
the  duty  of  appellant's  counsel  to  file  the  transcript  in  time 
tor  the  appeal  to  be  heard  at  the  present  term  of  the  Su- 
preme Court,  but  that  the  transcript  was  not  filed  till  Novem- 
ber 26,  1902,  too  late  under  the  rule  for  the  appeal  to  be 
determined  at  this*  term;  and  asks  that  the  appeal  be  dis- 
missed. From  judgment  for  the  plaintiff,  the  defendants  ap- 
pealed. 

P.  H.  Bvsbee,  for  the  plaintiff. 
No  counsel  for  the  defendants. 

CJlakk,  J.  Th0  case  was  tried  below  in  May,  1902,  and 
the  transcript  was  docketed  here  26  November,  1902,  which 
was  too  late  to  permit  of  the  appeal  being  argued  at  this  term. 
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it  being  within  less  than  seven  days  before  the  call  of  the 
district  to  which  it  belongs'.  Rule  6,  128  N.  C,  634.  After 
it  was  docketed,  the  appellee  moved  to  dismiss.  This  was 
too  late.  Rollins  v.  Love,  97  N.  0.,  210;  Barbee  v.  Oreen, 
91  N.  C,  158. 

The  uniform  ruling  of  this  Court  has  been  in  accord  with 
the  above  decisions,  and  may  be  thus  summed  up :  An  appeal 
must  be  docketed  not  later  than  the  termination  of  the  next 
term  of  this  Court  beginning  after  the  trial  below  (with  th« 
exceptions  specified  in  the  proviso  to  Rule  5, 128  N".  C,  634). 
If  not  docketed  at  such  term  by  the  time  required  for  hear- 
ing, at  such  term,  the  appellee  may  docket  a  certificate,  under 
Rule  17,  then  or  at  any  time  during  the  term,  if  before  lie 
appellant  dockets  the  transcript,  and  have  the  appeal  dis- 
missed. But  if  the  appellee  is  dilatory,  and  the  appellant 
dockets  the  transcript  at  that  term,  before  the  appellee  moves 
to  dismiss,  though  too  late  to  secure  a  hearing,  then  the  ap- 
peal will  not  be  dismissed.  Packing  Co.  v.  Williams,  122  N. 
C,  406;  Smith  v.  Montague,  121  N.  C,  92;  Speller  v. 
Speller,  119  N.  C,  356 ;  iJoyriea  v.  Coward,  116  K  C,  840; 
Paine  v.  Cvreton,  114  K  C,  606 ;  Tripleit  v.  Foster,  113 
N.  C,  389. 

There  have  been  changes,  as  will  be  seen  by  the  above  cases, 
as  to  the  time  during  such  next  term  by  which  an  appeal 
must  be  docketed  to  secure  a  hearing  at  that  term.  Origi- 
nally, it  must  have  been  docketed  "during  the  call  of  the 
docket  of  the  district  to  which  the  appeal  belongs,"  and,  of 
course,  the  first  time  at  which  the  appellee  could  have  moved 
then  to  dismiss  for  failure  to  docket,  was  at  the  end  of  the 
call  of  the  district.  Then  the  time  was  moved  up  so  as  to 
require  docketing  "during  the  first  two  days  of  the  call  of  the 
district";  later,  the  time  for  docketing  to  secure  a  hearing 
was  "before  the  beginning  of  the  call  of  the  district,"  and 
now  it  must  be  docketed  "seven  days  before  the  beginning  of 
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the  call  of  the  district,"  and,  of  course,  the  right  of  the  ap- 
pellee to  docket  and  move  to  dismiss'  has  moved  up  accord- 
ingly, and  has  accrued  upon  default  to  docket  by  the  time 
required  in  order  to  secure  a  hearing.  But  this  has  not  af- 
fected, of  course,  the  principle  that  if  the  appellee  fails  to 
move  to  dismiss  at  the  first  opportunity,  under  Rule  17,  128 
N.  C,  638,  the  appellant  can  docket  the  case  at  any  other 
time  during  that  term,  provided  he  does  so  before  the  appellee 
has  moved  to  dismiss  under  said  rule.  Of  course,  if  the 
appeal  is  nob  docketed  till  after  the  termination  of  such  next 
ensuing  term,  it  will  be  dismissed.  Bvrrell  v,  Hughes,  120 
N.  C,  277 ;  State  v.  James,  108  K  C,  792.  The  laches  of 
the  appellee  in  not  moving  to  dismiss  under  Rule  17  as  soon  as 
he  might,  will  not  authorize  the  appellant  to  docket  after 
that  term. 

The  transcript  on  appeal  seems  to  be  defective,  in  that  it 

does  not  set  out  the  organization  of  the  Court,  and ,  possibly 

in  other  particulars.     State  v.  Butts,  91  N.  0.,  624,  and 

other  cases  cited  in  Clark's  Code  (3d  Ed.),  page  915.     But 

this  may  be  cured  if  a  writ  of  certiorari  is  asked  in  proper 

time  and  allowed,  or  a  motion  to  dismiss  may  be  made  on 

those  grounds  when  the  case  is  reached  at  the  next  term. 

The  cause  is  not  before  us  upon  such  motions  now.     The 

transcript  on  appeal  having  been  docketed  at  the  proper  term, 

though  too  late  for  argument,  yet  before  the  appellee  moved 

to  dismiss,  as  authorized  by  Rule  17,  the  motion  to  dismiss 

must  be  denied. 

Motion  Denied. 
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FLEMING  V.  SOUTHERN  RAILWAY  COMPANY. 
(Filed  December  9,  1902.) 

1.  RAILROADS — Master  and  Servant — Negligence — Automatic  Ooup- 

lera — Personal  Injuries. 

The  failure  to  equip  a  locomotive  with  an  automatic  coupler  in 
general  use  is  negligence,  as  much  as  a  failure  to  so  equip 
a  car. 

2.  RAIUROADQ— ^Master  and  Servant — Negligence — Automatic  Ooup- 

lers — Personal  Infurieth—Rules. 

Where  a  rule  of  a  railroad  company  forbids  an  employee  from 
making  couplings  of  cars  otherwise  than  by  a  stick,  sueti 
rule  does  not  literally  prohibit  the  employee  from  going  be- 
tween an  engine  and  car  to  couple  them,  if  it  is  practically 
impossible  to  make  the  coupling  with  a  stick* 

3.  RAILROADS — Master   and   Servant— Oontributory   Negligence— 

Automatic  Couplers. 

The  failure  of  a  railroad  company  to  equip  its  cars  and  engines 
with  modem  self-coupling  derices  is  a  continuing  negli- 
gence, and  there  can  be  no  contributory  negligence  by  the 
employee  which  will  discharge  the  liability  of  the  master. 

4.  INSTRUCTIONS— B6Zeo*e«—Ac<»  (PHvate)  1897,  Chap.  S&—New 

Trial. 

Where  the  lang^uage  of  an  instruction  is  too  broad,  and  is  cal- 
culated, if  not  intended,  to  mislead,  and  may  hare  misled 
the  Jury,  a  new  trial  will  be  granted. 

Action  by  D.  R  Fleming  against  the  Southern  Railway 
Company,  heard  by  Judge  A.  L.  Coble  and  a  jury,  at  Novem- 
ber Term,  1901,  of  the  Superior  Court  of  Ibbdell  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Long  &  Nicholson,  for  the  plaintiff. 
L.  G.  Caldwell,  for  the  defendant. 

MoNTGOMEBY,  J.     The  plaintiff,  an  employee  of  defend- 


N.  C]  AUGUST  TERM,  1902.  477 

' I     ■         IBM  ^^M 

FYjeming  i;.  Railway  Ck>. 

ant  company,  alleged  in  his  complaint  that  he  was  ordered 
by  a  conductor  of  one  of  the  defendant's  trains  to  make  a 
coupling  of  an  engine  and  a  freight  car,  and  in  obeying  the 
order  was  hnrt  through  the  negligence  of  the  defendant,  with- 
out fault  of  his  own. 

In  de^ribing  the  manner  in  which  he  was  injured^  he 
further  alleged:  "That  the  coupler  on  the  engine  was  what 
was  usually  called  a  draw-bar,  and  of  the  weight  of  about 
120  to  125  pounds,  and  of  the  length  of  about  five  or  six 
feet;  that  one  end  of  the  draw-bar  was  fastened  to  the  engine, 
and  the  other  end  reached  toward  the  front  of  the  pilot,  and, 
in  order  to  couple  with  this  instrument,  it  was  necessary  to 
raise  the  same  about  three  feet  and  attach  the  end  thereof  to 
the  coupler  of  the  car  to  which  it  was  desired  to  make  the 
coupling;  that  it  was'  impossible  to  make  the  coupling  with- 
out the  brakeman  getting  on  the  pilot  in  order  to  lift  the 
draw-bar  and  make  the  attachment ;  that  on  this  occasion  the 
plaintiff  undertook  to  make  this  coupling  under  the  direction 
of  his  superior,  whose  orders  he  was  required  to  obey ;  and 
that  this  draw-bar  was  one  of  the  old  fashioned  methods  by 
which  couplings  were  made.'*     And  as  to  the  particular  form 
of  the  defendant's  negligence,  the  plaintiff  further  alleged 
that  his  injuries'  were  caused  by  the  negligence  of  the  de- 
fendant, in  that  it  failed  to  furnish  for  said  engine  and  for 
the  cars  then  and  there  in  use  upon  its  track  at  the  said  place, 
safe  and  suitable  machinery,  equipments  and  devices,  for 
the  purpose  of  safely  connecting,  coupling  and  operating  the 
said  engine  and  cars  upon  its  s'aid  track,  and  with  modem 
self-coupling  devices  as  required  by  law,  and  such  failure 
continued  up  to  the  time  of  the  injury  received  by  plaintiff 
as  aforesaid ;  on  the  contrary,  said  engine  and  cars  were  pro- 
vided with  unsafe,  defective,  unwieldy  and  unsuitable  ma- 
chinery, appliances  and  devices,  not  adapted  to,  nor  answer- 
ing the  purpose  of  safe  use  for  which  they  were  intended,  as 
the  defendant  well  knew. 
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The  defendant^  in  its  answer,  denied  that  it  was  negligent 
in  the  manner  alleged  by  the  plaintiff,  and  averred  that  tho 
plaintiff  was  hurt  by  the  careless  and  n^ligent  manner  in 
which  he  made  the  coupling. 

And  for  a  further  defense,  the  defendant  averred  that  after 
the  plaintiff  was  hurt,  he,  for  a  valuable  consideration,  paid 
to  him  by  the  defendant,  executed  and  delivered  to  the  de- 
fendant a  full  release  and  discharge  of  all  claims  he  had 
against  the  defendant  on  account  of  the  injuries  complained 
of  in  the  complaint;  and  the  defendant  pleaded  the  release 
in  bar  and  estoppel  of  the  action. 

The  errors  assigned  by  the  defendant  were,  first,  because 
the  Court  admitted  incompetent  and  improper  evidence 
(pointed  out  in  the  case  on  appeal)  ;  second,  because  the 
Court  refusied  to  give  certain  special  instructions  asked  by 
the  defendant,  and  in  giving  certain  special  instructions 
asked  by  the  plaintiff ;  and,  third,  because  the  Court  failed, 
as  defendant  contended,  to  state  in  a  plain  and  correct  manner 
the  evidence  given  in  the  cause,  and  to  declare  and  explain  the 
law  arising  thereon,  embracing  an  explanation  of  its  nature, 
purpose  and  bearing,  etc,  to  prevent  misapprehension  by 
inadvertence  and  mistake. 

The  first  of  the  defendant's  prayers  for  instrTictiona  was, 
in  substance,  that  his  Honor  should  tell  the  jury  that  if  they 
should  find  that  the  car  to  which  the  engine  was'  attempted  to 
be  coupled  by  the  plaintiff,  at  the  time  of  his  injury,  was 
equipped  with  an  automatic  coupler,  siieh  as  that  required 
by  laAv,  and  that  the  engineer  was  capable  and  operated  his 
engine  with  care  and  caxition,  then  the  defendant  would  not 
be  liable,  l)ecanso  not  negligent,  and  the  first  issue  should  be 
answered  "Xo."  It  was  properly  refused.  There  was  evi- 
dence tending  to  s'how  that  automatic  couplers  were  in  general 
use  and  on  the  engines  of  the  defendant  company,  and  that 
the  engine  which  the  plaintiff  imdertook  to  link,  or  couple, 
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with  the  freight  car  was  the  only  engine  of  the  defendant 
on  that  road  that  was  not  equipped  with  a  self -coupler  at  that 
time.  It  was  also  in  evidence  that  engines  necessarily  have 
to  be  coupled  with  cars,  and  it  seems  to  us  to  be  as  essential 
that  the  same  kind  of  a  device  in  the  way  of  a  coupler  should 
be  attached  to  an  engine  as  is  attached  to  a  car,  the  end  and 
aim  of  the  law  being  the  protection,  as  far  as  possible,  of  the 
life  and  limb  of  persons  in  railroad  employment. 

In  the  defendant's'  second  prayer  for  instructions,  it  de- 
sired the  jury  to  be  charged  to  answer  the  first  issue  "Xo," 
because  this  Court,  in  the  case  of  Greenlee  v.  Ry,  Co.,  122  X. 
C,  977,  41  L.  R.  A.,  399,  65  Am.  St  Rep.,  734,  had  de- 
clared May,  1898,  as  '^the  time"  for  the  equipment  of  freight 
cars  with  automatic  couplers.  It  was  stated  in  the  prayer 
that  the  plaintiff  was  hurt  in  October,  1897.  It  is  not  a  fact 
that  such  time  (May,  1898)  was'  fixed  as  the  beginning  of  the 
liability  of  railroad  companies  for  not  equipping  their  cars 
with  automatic  couplers. 

The  plaintiff  was  injured  in  December,  1897;  Greenlee 
was  hurt  in  that  same  year,  1897,  but  before  the  plaintiff  was, 
and  Greenlee's  case  was  heard  in  this  Court  in  1898. 

The  third  prayer  was  in  these  words :  "If  the  jury  should 
find  from  the  evidence  that  the  rules'  of  the  company  forbade 
any  employee  to  make  coupling  by  going  between  cars,  and 
should  find  that  the  plaintiff  knew  of  such  rule,  and  that  he 
signed  a  paper  positively  prohibiting  an  employee  from 
coupling  by  going  between  the  cars,  or  any  other  way,  except 
with  a  stick,  and  the  plaintiff,  in  violation  of  the  same,  ex- 
posed himself  to  danger  and  went  between  the  car  and  the 
engine  for  the  purpose  of  making  the  coupling,  he  would  be 
guilty  of  contributory  negligence,  and  the  jury  would  an- 
swer the  second  issue  'Yes.' ''  His*  Honor  properly  refused 
to  instruct  as  requested.  The  rule,  taken  literally,  does  not 
forbid  the  plaintiff  from  going  between  an  engine  and  a  car 
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for  the  purpose  of  making  the  coupling.  The  prohibition  is 
against  coupling  or  uncoupling  cars  with  a  stick.  The  links 
and  pins  that  connect  cars*  are  easily  manipulated  by  a 
stick  in  the  hands  of  a  brakeman^  who  can.  stand  away  and 
from  between  the  cars  and  make  the  coupling.  That  is  a 
very  different  matter  from  coupling  an  engine  and  a  car, 
where  the  coupler  provided  for  the  engine  is  a  bar  of  iron  five 
or  six  feet  long  and  weighing  from  100  to  125  pounds,  lying 
across  the  pilot,  and  to  be  raised  two  or  three  feet  in  order 
to  make  the  coupling.  The  plaintiff,  as  a  witness  in  his  own 
behalf,  testified  that  he  made  the  coupling  in  the  usual  way, 
and  that  in  order  to  get  it  (the  draw-bar)  in  position,  you 
have  to  raise  it  up,  one  end  of  it;  that  you  can  not  raise  it 
up  without  getting  on  the  pilot;  that  you  have  to  get  on  the 
pilot  to  raise  it  up,  and  he  did  it  in  the  usual  way  that  brake- 
men  do  it  The  conductor  testified  that  it  was  plaintiff's 
duty  to  couple  the  engine  and  the  car. 

James  Dumphy,  a  witness  for  the  defendant,  and  in  the 
defendant's  employment  as  yard  master  at  Asheville,  in 
1898,  said  the  usual  way  was  to  couple  engine  to  car^  and  the 
rules  of  the  company  required  it,  and  that  when  the  draw-bar 
was  down,  witness  always  did  it  with  his  hands.     He  said 
further  that  it  would  have  been  very  hard  to  raise  draw-bar 
with  a  stick — ^that  it  would  take  a  very  powerful  man  to  raise 
bar  with  a  stick;  it  would  be  more  difficult  to  make  the 
coupling.     That  rule  of  the  company,  as  we  have  seen,  did 
not  literally  prohibit  the  plaintiff  from  going  in  between  an 
engine  and  a  car  to  couple  them,  and  neither  does  it  when 
given  a  fair  and  just  construction  require  the  plaintiff  to 
use  a  stick  for  such  coupling.     And  further,  from  the  evi- 
dence in  reference  to  the  size  and  length  and  wei^t  of  the 
draw-bar,  and  force  necessary  to  raise  it,  it  must  have  been 
the  company's  intention  that  such  coupling  should  be  made 
with  the  hand  and  not  with  a  stick. 
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Tlie  fourth,  fifth,  sixth  and  seventh  prayers  for  instructions* 
concerned  the  alleged  contributory  negligence  in  making  the 
coupling,  and  ought  not  to  have  been  given. 

It  has  been  decided  by  ihis  Court  that  ^^the  failure  of  a 
railroad  company  to  equip  its  cars  with  automatic  coupierg  is 
a  continuing  negligence,  and  where  the  negligence  of  the  de- 
fendant is  a  continuing  negligence,  as  the  failure  to  furnish 
fiafe  appliances  in  general  use,  when  the  use  of  such  appli- 
ances woTjld  have  prevented  the  possibility  of  the  injury, 
there  can  be  no  contributory  negligence  which  will  discharge 
the  master's  liability."  Troxler  v.  By.  Co.,  124  N.  C,  189 ; 
70  Am.  St.  Rep.,  680 ;  44  L.  R  A.,  313.  There  can  then  be  no 
contributory  negligence  of  the  plaintiflf  available  to  the  de- 
fendant afi  a  defence  in  this  action,  because  the  plaintiff  at- 
tempted to  make  the  coupling  in  discharge  of  his  duty,  and 
because  the  continuing  negligence  of  the  defendant  up  to  the 
moment  of  the  injury  was  subsequent  to  the  palintifPs  negU- 
gence;,  if  there  was  any,  and  is  the  proximate  cause  of  the 
injury. 

The  eight,  ninth  and  tenth  of  defendant's  prayers  for  in- 
Btmction  will  be  disposed  of  when  we  come  to  consider  the 
eighth  and  ninth  of  the  plaintiff's  prayers  for  instruction. 

The  plaintiff's  first  prayer  was  in  these  words :  "First.  If 
you  believe  the  evidence,  the  draw-bar  which  the  defendant 
had  upon  its  freight  engine  was  not  a  self-coupling  device. 
The  failure  of  a  railroad  company  to  equip  its  freight  cars 
with  modem  self -coupling  devices  is  negligence  per  se,  contin- 
uing up  to  the  time  of  an  injury  received  by  an  employee  in 
coupling  cars  by  hand,  whether  such  employee  contributed 
to  such  injury  by  his  own  negligence  or  not.^     There  wa&* 
no  error  in  the  giving  of  the  instruction  by  his  Honor.     The 
defendant's  exception  to  it  no  doubt  was  founded  upon  the 
holding  by  his  Honor  that  it  was  negligence  in  the  defend- 
ant not  to  equip  the  engine  with  an  automatic  coupler. 
Vol.  131-81 
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The  Beoond  of  the  plaintiff's  prayers  was  not  given,  and  the 
third  was  in  these  words :  "If  you  are  satis-fied,  therefore,  by 
the  greater  weight  of  the  evidence  that  the  plaintiff  went  in 
to  make  the  coupling  when  the  defendant  had  not  furnished 
the  self-coupling  device,  and  received  the  injury,  it  is  your 
duty  to  answer  the  first  issue  ^Yes^'  and  al^o  your  duty  to 
answer  the  second  issue  ^No.' ''  It  is  plain  that  the  exception 
to  that  instruction  was  based  on  the  same  view  that  the  de- 
fendant took  of  the  first  prayer,  that  is,  that  it  was  not  negli- 
gence in  the  defendant  to  fail  to  equip  its  engine  with  a  self- 
coupler,  and  therefore  that  the  jury  should  have  been  allowed 
to  pass  upon  the  question  of  the  contributory  negligence  of 
the  plaintiff.  We  are  quite  sure  that  his  Honor  did  not  mean 
to  say,  or  to  intimate,  that  if  the  plaintiff's  injury  grew  out 
of  a  matter  not  connected  with  the  coupler,  the  defendant 
would  be  liable  simply  because  the  defendant  was  guilty  of 
negligence  in  not  having  equipped  its  engine  with  a  self- 
coupler.  He  had  already  told  the  jury  in  his  general  charge 
that  the  plaintiff  must  not  only  show  that  he  was  injured  as 
was  alleged  in  the  complaint,  but  that  they  must  find  that  the 
injury  was  due  to  the  fact  that  the  engine  was  not  equipped 
with  an  automatio  coupler. 

Neither  can  we  think  that  the  jury  was'  misled  by  the  lan- 
gfiiage  of  the  instruction.  We  think  the  clear  meaning  of 
that  instruction,  when  taken  with  the  other  part  of  the  charge 
on  that  point,  is  that  the  plaintiff  was  in  duty  bound  to  go 
in  between  the  engine  and  the  car  to  make  the  couplings,  and 
that  because  of  a  failure  of  the  company  to  furnish  a  self- 
coupling  device,  he  could  not  be  held  as  contributing  to  his 
own  injury,  if  he  was  hurt  while  between  the  engine  and  car 
performing  his'  duty.  If  the  plaintiff  had  been  injured  while 
engaged  in  making  the  coupling  under  a  state  of  facts  as 
testified  to  by  himself,  he  would  not  have  been  debarred  of 
the  right  to  maintain  hig?  action,  even  if  he  had  been  injured 
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by  an  act  of  negligence  on  the  part  of  the  defendant,  not  con- 
nected with  the  defective  coupler,  or  even  by  a  lawful  act  of 
the  defendant's  agent  or  employee,  because  .the  continuing 
negligence  of  the  defendant  in-  not  properly  equipping  the 
engine  with  a  self -coupler  must  be  concurrent  with  the  act 
which  produced  the  injury,  and  the  one  would  be  as  much  a 
proximate  cause  of  the  injury  as  the  other.  Of  course,  after 
the  coupling  had  been  made  and  completed,  if  the  plaintiff 
had  then  committed  some  negligent  act,  as  by  standing  too 
near  the  track  as  to  be  hurt  by  the  moving  engine  or  car, 
then  the  negligence  of  the  defendant  in  not  properly  equip- 
ping the  engine  would  not  be  the  proximate  cause  of  the  in- 
jury, and  the  plaintiff's  negligence  would  have  been  a  matter 
for  consideration. 

The  bare  fact  that  a  railway  company  has  failed  to  properly 
equip  its  cars  with  automatic  couplers,  and  is  therefore  neg- 
ligent, does  not  of  itself  make  the  company  liable  for  an  in- 
jury to  an  employee.  The  injury  must  be  connected  with, 
and  proceed  from,  that  particular  negligence,  and  the  em- 
ployee must  be  in  the  discharge  of  his  duty. 

For  the  reason  that  this  case  has  been  under  an  advisari 
for  a  term,  and  for  other  reasons  satisfactory  to  us,  we  have, 
notwithstanding  our  conclusion  to  order  a  new  trial  for  an 
errorpointed  out,  discussed  and  decided  the  matters  raised  in 
the  case  on  appeal,  with  the  exception  of  his  Honor's  in- 
struction upon  the  matters  connected  with  the  defence  of 
the  release  and  discharge  set  up  by  the  defendant  in  its  an- 
swer, and  the  defendant's  prayers  for  instruction  eight,  nine 
and  ten,  in  relation  thereto.     And  what  we  shall  now  sav 
concerning  those  matters  will  be  merely  incidental,  and  only 
is  connection  with  the  defendant's  exceptions*  to  the  eighth 
and  ninth  of  the  plaintiff's  special  requests  for  instructions. 
Has  Honor,  after  having  charged  the  jury  upon  the  matt^ 
of  tlie  release  apd  discharge,  and  refusing  certain  special  re- 
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quests  of  the  defendant  for  instructions,  gave  the  8th  and  Qtib, 
asked  by  the  plaintiff,  aa  folloiwe:  ^'8.  A  rule  of  the  railroad 
company,  agreed  to  by  the  plaintiff,  may  be  waived  or  abrc^a- 
ted  for  the  company  by  the  conductor  making  an  order  con- 
trary to  such  rule,  when  it  was  the  duty  of  the  plaintiff  to 
obey  such  order."  "If  you  find  by  the  greater  weight  of 
evidence  in  this  case  that  the  plaintiff  signed  the  paper  ^,' 
and  agreed  not  to  couple  cars  except  with  a  stick ;  if  you  fur- 
ther find  that  the  conductor  ordered  him  to  make  the  coupling, 
you  are  instructed  that  the  conductor  had  the  power  to 
waive  or  abrogate  the  said  contract." 

"9.  The  Legislature  has  enacted  that  any  contract  or  agree- 
ment, express  or  implied,  made  by  any  employee  of  said  com- 
pany, to  waive  the  benefit  of  an  action  which  he  may  have 
against  the  company  for  injuries',  shall  be  null  and  void. 
'And  it  seems,'  says  the  Supreme  Court,  'that  the  Legislature 
intended  to  put  an  end  to  such  intention  by  saying,  in  the 
first  section  of  the  act,  that  he  shall  have  a  right  of  action  for 
injuries  caused  by  such  defective  machinery,  and  providing 
in  the  second  section  that  he  can  not  waive  this  right  by  con- 
tract, express*  or  implied.' " 

We  need  not  discuss  the  correctness  of  the  eighth  special 
instruction  of  the  plaintiff  which  his  Honor  gave^  for  the 
reason  that  what  we  have  said  above  in  discussing  the  refusal 
of  his  Honor  to  give  the  third  prayer  requested  by  the  de- 
fendant, makes  it  unnecesisary.  (It  may  be  interesting  to 
observe,  however,  that  there  is  a  marked  difference  between 
the  language  of  the  agreement  made  by  the  plaintiff  in  this 
case  not  to  go  between  the  cars  for  the  purpose  of  coupling 
them  and  the  language  of  the  agreement  on  the  same  subject 
in  the  case  of  Mason  v.  Railroad^  114  N.  C,  719.) 

We  think  there  was  substantial  error  in  the  giving  of  the 
instruction  asked  by  the  plaintiff  above  set  forth  (numbered 
9)  ;  the  language  was  too  broad,  and  was*  calculated  (not  to 
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say  intended)  to  and  may  have  misled  the  jury,  and  directed 
their  minds  to  the  release  and  discharge  set  up  by  the  defend- 
ant in  its  answer. 

The  language  of  section  2  of  the  Fellow  Servant  Act,  Chap. 
66,  Private  Laws  1897,  does  not  read  as  it  is  quoted  in  the 
instruction.     The  language  is,  "That  any  contract  or  agree- 
ment, expressed  or  implied,  made  by  any  employee  of  b'aid 
company  to  waive  the  benefit  of  the  aforesaid  section,  shall 
be  null  and  void."     It  does  not  read  that  any  contract^  etc., 
made  by  an  employee  of  said  company  to  waive  the  benefit  of 
an  action  which  he  may  ha/ve  against  the  company  for  injuries 
shall  be  null  and  void.     The  first  section  of  said  act  in  its 
application  to  employees  who  have  been  injured  by  defects 
in  the  machinery,  ways  or  appliances  of  railroad  companies, 
provides  that  such  persons  shall  be  entitled  to  maintain  an 
action  against  such  company ;  and  section  2  of  the  same  act 
provides  that  the  injured  employee's  contract  to  waive  the 
benefit  of  the  first  section  shall  be  null  and  void.     That  is, 
upon  entering  the  service  of  a  railroad  company,  or  after- 
wards before  an  injury  might  happen,  this  injured  employee 
will  not  be  bound,  looking  to  the  future,  by  any  contract  he 
may  have  made  with  the  company  waiving  the  right  to  main- 
tain an  action  for  his  injury.     The  words  "which  he  may 
have  against  the  company  for  injuries,"  as  they  appear  in  the 
instruction,  have  a  double  aspect;  they  look  both  to  the  future 
and  to  the  past,  and  the  jury  may  have  applied  that  language 
to  the  release  and  discharge  which  the  defendant  had  procured 
after  the  injury.     And  the  last  section  of  the  instruction 
(number  9),  a  quotation  from  the  opinion  of  this  Court  in  the 
caae  of  Coley  v.  Railroad,  128  K  C,  534,  we  can  see  might 
have  had  a  most  injurious  effect  upon  the  defendant's  rights. 
It  could  have  had  no  application  to  the  matters  embraced  in 
the  eighth  instruction  requested  by  the  plaintiff,  which  his 
Honor  gave.     The  whole  instruction  might  reasonably  have 
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been  considered  by  die  jury  as  a  statement  made  to  them  by 
his  Honor  that  there  could  be  no  release  and  discharge,  evea 
for  a  valuable  consideration,  by  an  employee  who  had  been 
injured  by  the  defective  machinery  of  a  railroad  company. 

As  we  have  said,  we  do  not  discuss  in  this  opinion  the  mat- 
ters relating  to  the  release  and  discharge  and  the  alleged 
fraudulent  character  of  the  paper  writing. 

For  the  error  pointed  out,  there  must  be  a 

NewTriaL 


STEWART  V.  KEENER. 
(Filed  December  16,  1902.) 

1.  GRANTS— Priority— rttJe—PttWic  Lands-^BiedmetU. 

Where  there  are  two  grants  by  the  State,  covering  the  same 
land,  the  second  conyeyB  no  title. 

2.  LANDLORD  AND   VmSAST—BulhtenafU'—Bstappel^BiectmefU. 

A  sub-tenant  while  in  possession  of  land  is  estopped  to  deny  the 
title  of  the  landlord. 

3.  EVIDENCE — Sufficiencies-Landlord  and  Tenant— Biedment. 

The  evidence  in  this  case  is  sufficient  to  support  a  verdict  that 
the  defendant  did  not  enter  the  premises  as  a  sub-tenant  of 
the  plaintiff. 

Action  by  Henry  Stewart  against  Benj.  Eieener  and 
others,  heard  by  Judge  Frederick  Moore  and  a  jury,  at  Spring 
Term,  1902,  of  the  Superior  Court  of  Macon  County.  Proni 
a  judgment  for  the  defendants,  the  plaintiff  appealed. 

/.  F.  Bay,  for  the  plaintiff. 

H,  T.  Robertson,  for  the  defendants. 
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FuBCHSs,  C.  J.  This  is  an  action  of  ejectment,  in  which 
the  plaintiff  undertakeB  to  derive  his  title  from  a  grant  of 
the  State  to  K.  Elias  and  others,  dated  Febrnary  19,  1883, 
and  mesne  conveyances  from  said  grantees  to  himself;  and 
also  upon  the  ground  that  the  defendants  are  his  tenants,  and 
are  thereby  estopped  to  deny  his  title.  The  defendants  de- 
nied the  tenancy  and  the  plaintiff's  title  and  right  to  recover. 
And  for  the  purpose  of  showing  that  the  plaintiff  had  no  title, 
the  defendants  introduced  a  grant  to  Jackson  Johnson,  dated 
in  1856,  which  was  shown  to  cover  the  land  in  controversy. 

This  being  so,  the  plaintiff  derives  no  title  under  the  grant 
to  Elias  and  others,  and  mesne  conveyances  therefor ;  for  the 
reason  that  the  State  having  granted  the  land  to  Johnson  in 
1866,  it  had  no  title  to  convey  to  Elias  and  others  in  1883. 
Rowe  V.  Lumber  Co.,  129  N.  C,  97. 

It  i&  a  rule  of  law  that,  if  one  enters  upon  and  takes  posses- 
sion of  land  as  the  tenant  of  another,  he  is  estopped  to  deny 
the  title  of  his  lessor  while  he  remains  in  possession.  And 
any  one  entering  and  taking  possession  under  the  tenant,  so 
let  into  possession,  becomes  the  tenant  of  the  original  lessor, 
and  is  also  estopped  to  deny  his  titla  Gonwell  v.  Mami, 
100  N.  C,  234 ;  Bonds  v.  Smith,  106  N.  C,  563,  and  cases 
cited. 

It  seems  to  be  conceded  that  Andy  Webb  entered  as  a  ten- 
ant of  the  plaintiff's  assignors,  and  when  he  left  the  premises 
the  defendant  Ben  Keener  entered  and  took  possession,  and 
it  is  contended  by  the  plaintiff  that  he  did  so  by  reason  of  an 
understanding  and  agreement  with  Andy  Webb  that  he  should 
do  so.  And  this  being  so,  Keener  became  the  tenant  of  the 
plaintiff  and  is  estopped  to  deny  the  plaintiff's  title.  The 
contention  of  the  plaintiff  states  the  law  correctly,  and  pre- 
sents the  question  of  fact  for  the  jury.  The  plaintiff,  for  the 
purpose  of  establishing  this  fact,  introduced  the  defendant 
Keener  as  a  witness,  who  testified  that  he  was  the  tenant  of 
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Frame;  that  he  leased  from  Frame;  that  the  lease  was  in 
writing,  and  he  entered  under  the  written  lease;  that  Webb 
moved  out  the  same  day  he  moved  in,  '^ut  he  never  said 
anything  to  Webb  about  his  moving  there ;  he  made  no  ar- 
rangement with  Webb  about  moving  there." 

This  evidence  was  offered  by  the  plaintiff,  and  seems  to 
be  all  the  evidence  in  the  case  an  to  how  Keener  got  posses- 
sion, and  seems  strongly  to  disprove  plaintiff's  contention 
that  Keener  took  possession  under  an  agreement  with  Webb, 
or  under  a  collusive  arrangement  between  him  and  Webb. 

But  this  question  was  left  with  the  jury  fairly  and  fully 
in  the  charge  of  the  Judge,  and  they  found  that  issue  for  the 
defendants.  This  covers  all  the  exceptions  discussed  in  the 
defendant's  brief,  and  seems  to  be  the  only  exception  neces- 
sary to  discuss.     We  see  no  error. 

Affirmed. 


BIRD  V.  BRADBURN. 
(Filed  December  16,  1902.) 


VERDICT— Setting  Aside— Judge— -DUcretion — Appeal— 'Findingt  of 
Court — Findings  of  Fact — The  Code,  Sec,  548. 

Where  the  trial  Judge  sets  aside  the  verdict  as  a  matter  of  dis- 
cretlon,  it  is  not  necessary  for  him  to  find  the  facts,  and  no 
appeal  lies  therefrom. 

Action  by  J.  W.  Byrd  against  J.  F.  Bradbum,  heard  by 
Judge  Frederick  Moore  and  a  jury,  at  May  Term,  1903,  of 
the  Superior  Court  of  Jackson  County.  From  an  order 
setting  aside  a  verdict  for  the  defendant,  the  defendant  ap- 
pealed. 

Walter  E.  Moore,  for  the  plaintiff. 
Coleman  C.  Cowan,  for  the  defendant 
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Olabk,  J.  On  the  coining  in  of  the  verdict  in  favor  of 
defendant,  the  plaintiff's  counsel  moved  to  set  aside  the  ver- 
dict and  for  a  new  trial.  After  argument  of  counsel,  the 
Court,  at  the  sume  term,  granted  the  motion,  set  aside  the  ver- 
dict and  ordered  a  new  trial,  and  the  cause  was  continued. 
The  defendant  requested  the  Court  to  find  the  facts  and  state 
its  reasons  upon  the  record  for  setting  aside  the  verdict.  The 
Court  declined  to  do  so,  beyond  stating  that  the  verdict  was 
^'set  aside  in  the  exercise  of  the  discretion  which  is  vested 
in  the  Court.,  in  order  that  the  case  may  be  properly  tried 
hereafter  and  justice  done  to  all  the  parties." 

The  power  of  the  Court  to  set  aside  the  verdict  as  a  matter 
of  discretion  has  always  been  inherent,  and  is  necessary  to 
the  proper  administration  of  justice.  The  Judge  is  not  a 
mere  moderator,  but  is  an  integral  part  of  the  trial,  and,  when 
he  perceives  that  justice  has  not  been  done,  it  is  hi&*  duty  to  set 
aside  the  verdict.  His  discretion  to  do  so  is  not  limited  to 
cases  in  which  there  has  been  a  miscarriage  of  justice  by 
reason  of  the  verdict  having  been  against  the  weight  of  the 
ervidence  (in  which,  of  course,  he  will  be  reluctant  to  set  his 
opinion  against  that  of  the  twelve),  but  he  may  perceive 
that  there  has  been  prejudice  in  the  community,  which  has 
affected  the  jurors,  possibly  unknown  to  themselves,  but  per- 
ceptible to  the  Judge — ^who  is  usually  a  stranger — or  a  very 
able  lawyer  has  procured  an  advantage  over  an  inferior  one, 
an  advantage  Intimate  enough  in  him,  but  which  has  brought 
about  a  result  which  the  Judge  sees  is  contrary  to  justice. 
In  such,  and  many  other  instancei^  which  would  not  furnish 
a  l^al  ground  to  set  aside  the  verdict,  the  discretion  reposed 
in  the  trial  Judge  should  be  brought  to  bear  to  secure  the 
administration  of  exact  justice.  This  being  an  exercise  of 
discretion,  it  could  subserve  no  possible  purpose  to  find  the 
facte  (Allison  v.  Whittier,  101  N.  C,  bottom  of  page  494)  ; 
indeed,  in  view  of  the  effect  in  a  new  trial,  it  would  be  some- 
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times  important  that  the  facts  should  not  be  spread  upon  the 
record. 

It  is  only  when  a  new  trial  is  grgnted  as  a  matter  of  law 
that  sruch  action  is  reviewable,  and  then  the  facta  should  be 
found.  When  the  verdict  is  set  aside  as  a  matter  of  discre- 
tion, it  is  not  necessary  to  find  the  facts;  Allison  v.  Whittier, 
supra;  and  no  appeal  lies,  Braid  v.  Lukins,  95  N;  C,  128 ; 
Jones  V.  Parker,  97  N.  C,  88 ;  and  if  no  reason  is  given,  it 
is  presumed  that  the  new  trial  was  granted  as  a  matter  of  dis- 
cretion, and  the  appeal  will  be  dismissed.  Braid  v.  Lvkine, 
supra;  State  v.  Braddy,  104  N.  C,  787. 

The  appellant  relies  upon  Moore  v.  Edmiston,  70  N.  C, 
471 ;  Johnson  v.  Bell,  74  N.  O.,  865 ;  Carson  v.  DelUnger, 
90  N.  C,  226,  that  the  Judge,  if  requested,  should  put  on 
record  his  reasons  for  setting  aside  the  verdict  that  hi&  action 
mav  be  reviewed.  The  Code,  Sec.  548.  These  eases  state 
that  if  his  action  was  not  in  the  eixercise  of  his  discretion,  it 
is  reviewable,  and  therefore  hie  reasons  should  be  given,  if 
aaked.  That  has  been  done  here,  for  the  Judge  has  stated, 
when  requested  to  give  his  reasons,  that  the  verdict  was  set 
aside  "in  the  exercise  of  the  discretion  which  is  vested  in 
the  Court."  This  matter  has  already  been  discussed  and 
decided  at  this  term.  Wood  v.  RaUroad,  at  this  term, 
page  48. 

Appeal  Dismissed. 
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JOHNSTON  V.  CASE. 
(Filed  December  16,  1902.) 

i.  EXECUTION— £faZe< — Equitable  Title, 

Where  a  mortgagee  conveys  land,  the  vendee  gets  only  an  equitr 
able  title,  and  a  deed  of  a  sheriff  to  a  purchaser  at  a  sale 
under  execution  against  the  vendee  of  the  mortgagee  con- 
veys no  title. 

2.  ADVERSE  POSSESSION— Color  of  Title. 

A  i«rty  claiming  title  by  adverse  possession  under  color  of  title 
derives  no  benefit  from  the  possession  of  a  third  party,  un- 
less he  can  connect  his  title  with  that  of  the  third  party. 

3.  ADVERSE  POSSESSION— Tenancy  in  Common. 

The  possession  by  one  of  several  tenants  in  common  of  land  is 
sui&cient  to  defeat  the  claim  of  adverse  possession  by  a 
third  person. 

4.  BOUNDARIES — Adverse  PoBseasion^^olor  of  Title — Description. 

Where  there  is  a  general  description  and  a  particular  description 
in  a  deed,  introduced  as  a  color  of  title,  the  particular  de- 
scription will  control,  and  the  general  description  will  only 
be  considered  for  the  purpose  of  identifying  the  land. 

5.  DBSBDS — BeaJ—Reffiatration^-Evidence — Color  of  Title. 

A  paper  writing  without  a  seal,  though  registered  as  a  deed,  con- 
veys nothing,  and  Is  not  admissible  in  evidence  to  show 
color  of  title. 

CukBK,  J.,  dissenting. 

Action  by  Thos.  D.  Johnston  and  others  against  Jesse 
Case  and  others,  heard  by  Judge  Frederick  Moore  and  a  jury, 
at  May  Term,  1902,  of  the  Superior  Court  of  Buncombe 
Cotmty.  From  a  judgment  for  the  plaintiffs',  the  defendants 
appealed. 


492  IN  THE  SUPREME  COURT.  [131 


Johnston  v.  Cask. 


Merrimon  &  Merrimon,  G,  A.  Shuford,  and  Chas,  A, 
Moore,  for  the  plaintiffs. 

Jones  &  Jones,  and  Reed  &  Van  Winkle,  for  the  defend- 
ants. 

FuBCHES,  C.  J.     This  is  an  action  of  ejectment,  and  it  is 
alleged  by  the  plaintiffs,  and  admitted  by  the  defendants,  that 
James  Case,  the  ancestor  of  the  defendants,  at  one  time  was 
the  owijer  of  the  land  in  controversy.     And  the  plaintiff 
undertook  to  show  that  he  had  acquired  the  title  of  Jam£S 
Case,  and  is  now  the  owner  of  the  land.     He  undertook  to  do 
this  by  a  mortgage  deed  from  James  Case  to  William  Case, 
dated  December  24,  1850 ;  a  deed  from  William  Case  to  W. 
L.  Henry,  dated  March  15,  1855;  a  deed  from  Sumner, 
Sheriff,  to  George  Brooks,  dated  September  11,  1869 ;  a  deed 
dated  the  13th  November,  1882,  from  parties  claiming  to  be 
the  heirs  of  Ceorge  Brooks  to  Samuel  Brooks;  a  deed  of  trust 
from  Samuel  Brooks  and  wife  to  H.  B.  Stevens,  dated  Feb- 
ruary 4,  1893,  and  a  deed  from  H.  B.  Stevens,  trustee,  to 
Thos*.  D.  Johnston,  the  plaintiff,  dated  April  8,  1896.     And 
the  plaintiff  further  claims  that  if  he  has  failed  to  show  that, 
in  this  way,  he  has  acquired  the  title  of  James  Case  to  the 
land  in  controversy,  then,  by  color  of  title  and  adverse  pos- 
session, that  he  has  shown  color  of  title  to  said  land,  and  such 
adverse  possession  as  to  ripen  into  title,  and  that  he  is  entitled 
to  recover  on  that  account. 

During  the  progress  of  the  trial,  the  defendants  noted 
many  exceptions,  as  appears  of  record,  and  upon  judgment  be- 
ing rendered  against  them,  they  appealed. 

We  do  not  propose  to  consider  all  the  exceptions  takeoii 
but  only  such  of  them  as  are  necessary  to  a  disposition  of  the 
case  on  appeal. 

The  Court  properly  held  and  instructed  the  jury  that  no 
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title  passed  to  George  Brooks  by  the  sale  and  deed  of  Sheriff 
Sumner.  Sprinkle  v,  Martin,  66  N.  C,  56.  Thisi  being  so, 
all  the  evidence  offered  for  the  purpose  of  tracing  the  title 
from  James  Case  to  W.  L.  Henry,  and  all  the  conversations 
alleged  to  have  taken  place  between  James  Case  and  said 
Henry,  or  any  one  else,  as  to  whether  he  held  under  Henry, 
and  as  his  being  Henry^e  tenant,  were  irrelevant,  incompe- 
tent and  improperly  allowed  as  evidence.  It  may  not  have 
appeared  to  be  so  when  it  was  offered,  as  the  case  may  not 
have  been  sufficiently  developed  at  that  time  to  show  its 
irrelevancy.  But  if  this  were  so  when  it  appeared  that  the 
Sheriff's  deed  conveyed  no  title,  as  he  was  attempting  to  sell 
a  mixed  equitable  estate  (as  in  Sprinkle  v.  Martin,  supra) ^ 
he  should  have  excluded  it,  and  should  have  so  charged  the 
jury.  This  he  did  not  do ;  but  erroneously  chained  the  jury 
if  they  found  that  James  Case  ever  held  under  W.  L.  Henry, 
the  plaintiff  would  be  entitled  to  have  counted  such  time,  so 
held  by  him,  ad  adverse  possession.  This  was'  error.  The 
plaintiff  could  only  have  had  the  benefit  of  such  adverse  pos- 
session of  those  who  held  under  him,  or  those  under  whom 
lie  derived  his  title.  And  as  he  derived  no  title  from  Henry, 
he  could  not  have  the  benefit  of  Henry's  possession,  nor  of 
any  one  holding  possession  under  him.  If  there  was  such 
holding  under  Henry,  it  would  tend  to  strengthen  Henry's 
title ;  but  the  plaintiff  does  not  connect  himself  with  Henry, 
and  gets*  no  support  from  any  title  Henry  may  have  had. 

The  plaintiff  must  recover  upon  the  strength  of  his  own 
title,  and  it  would  be  as  fatal  to  hie  action  to  show  that  the 
title  is  in  Henry,  as  it  would  be  to  show  that  it  was  in  the 
defendants — as  the  plaintiff  has  failed  to  connect  himself 
with  Henry's  titla 

The  plaintiff  having  failed  to  connect  his  title  with  that 
of  Henry,  the  defendants  are  entirely  disconnected  with  the 
plaintiff's  title,  if  he  has  any,  and  free  from  any  estoppel  on 
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account  of  their  being  the  heirs  at  law  of  James  Cade.  That 
may  have  existed  as  between  them  and  Henry's  title,  but  not 
between  them  and  the  plaintiff's  title.  And  the  Court  erred 
in  charging  the  jury  that  the  defendants,  who  were  femes 
covert,  or  infants,  were  estopped  and  barred  by  adverse  pos- 
session, the  same  as  if  they  were  femes  sole,  or  of  full  age. 

The  plaintiff  being  unable  to  connect  himself  with  the 
Henry  title  (if  he  had  one),  or  any  other  title  derived  from 
James  Case,  the  common  source  of  title,  he  must  fail  unless 
he  can  recover  under  color  of  title  and  adverse  possession. 
And  9JS  the  defendants  are  the  heirs  at  law  of  James  Case, 
they  are  tenants  in  common^  and  the  possession  of  any  one  of 
them  would  be  sufficient  to  exclude  the  claim'  of  adverse  pos- 
session on  the  part  of  the  plaintiff,  if  they  have  been  in  posses- 
sion, and  have  not  agreed  to  hold  under  the  plaintiff  or  those 
imder  whom  he  claims,  since  the  date  of  the  Sheriff's  deed. 

But  the  color  of  title  is  not  title.  It  is  only  a  shadow,  and 
not  a  substance ;  but  for  the  purpose  of  quieting  titles  and  to 
prevent  litigation  about  State  claims,  the  law  has  provided 
that  where  one  enters  into  the  open,  notorious  possession  of 
land,  under  color  of  title — ^this  shadow — and  remains  contin- 
uously in  said  adverse  possession  for  seven  years,  claiming  it 
as  his  own,  the  law  will  protect  such  possession ;  that  such 
long  possession  under  color  of  title,  in  the  eyes  of  the  law, 
ripens  such  color  into  title.  But  that  shadow,  or  color,  only 
extends  to  the  boundaries  marked  by  the  color — the  deed — 
and  can  extend  no  further ;  though  they  may  be  circumscribed, 
as  thev  will  not  even  cross  another  line,  unless  there  is  actual 
possession  across  that  line,  or  lappage,  as  it  is  called.  And 
if  there  is  a  general  description,  and  also  a  particular  de- 
scription or  boundary  lines,  they  will  control,  and  the  general 
designation  will  only  be  considered  for  the  purpose  of  identi- 
fying the  land.  This  is  so  where  the  land  is  actually  con- 
veyed and  the  title  passed  under  the  deed.     Midgett  v.  Twy- 
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ford,  120  ]Sr.  C,  4.  And  certainly  it  must  be  so  where  the 
deed  is  not  a  title,  but  only  a  color  of  title.  Smith  v.  Fite, 
92  N.  O.,  819. 

The  paper  writing,  without  a  seal,  called  a  deed,  dated  as 
of  1869,  but  written  in  December,  1887,  as  contended  and  not 
denied,  and  registered  on  the  8th  of  December,  1887,  was  im- 
properly admitted  in  evidence.  It  was  not  a  deed,  and  con- 
veyed nothing.  Patterson  v.  Oalliher,  122  N.  C,  511.  And 
if  it  was  color  of  title,  and  we  do  not  think  it  was,  it  should 
not  have  been  allowed  in  evidence,  as  it  was  to  W.  L.  Henry, 
with  whose  title  (if  he  had  any)  the  plaintiff's  chain  of  color 
bad  no  connection,  if  he  ever  had  any ;  and  if  any  one  could 
have  gotten  any  benefit  from  this  paper,  it  would  be  the 
W.  L.  Henry  estate,  which  has  no  connection  with  the  plain- 
tiff's chain  of  colorable  title  or  deeds.  As  we  have  stated, 
the  benefit  of  possession  for  the  purpose  of  ripening  title  can 
only  be  claimed  when  it  is  held  by  or  under  the  plaintiff,  the 
party  claiming  its  benefit,  or  those  tmder  whom  they  clarni; 
and,  as*  we  have  also  stated,  to  establish  Henry's  title  (if  that 
could  be  done)  would  be  to  defeat  the  plaintiff's  action. 

But  this  paper  was  not  a  deed;  its  registration  was  not  au- 
thorized, and  it  could  amount  to  no  more  than  an  unauthor- 
ized  statement  of  William  Case,  not  under  oath,  and  should 
not  have  been  admitted  in  evidence.     But  if  it  had  been 
pTX>ved  in  such  a  way  as  to  have  been  admissible  in  evidence 
(if  that  could  have  been  done),  it  could  not  have  the  effect  to 
enlarge  the  lines  of  the  plaintiff's  color.     The  deeds  of  the 
plaintiff  did  not  convey  the  title;  indeed,  they  conveyed  noth- 
ing ;  and  he  now  claims  it  by  color  and  adverse  possession. 
This  color  only  extends  to  the  boundary  lines,  and  they  can 
not  be  enlarged  so  aa  to  change  the  color  by  showing  what 
-WBB  intended  to  be  conveyed.     It  is  the  color  and  adverse 
possession  that  gives  title.     But  we  will  not  discuss'  this  mat- 
ter further,  as  we  have  shown  that  this  paper  has  nothing  to 
do  xvith  the  plaintiff's  claim  of  title,  or  color  of  title. 


496  IN  THE  SUPREME  COURT.  [181 


Johnston  v.  Case. 


There  was  error  in  the  respects  pointed  out  in  this  opinion, 
for  which  the  defendants  are  entitled  to  a 
New  Trial 

Clabk,  J.,  dissenting.  The  deed  from  Sheriff  Sumner  to 
Qeorge  Brooks,  1869,  has  been  before  this  Oourt,  and  has 
been  expressly  adjudged  to  be  color  of  title.  Mfg,  Co.  v. 
Brooks,  106  N.  C,  107.  The  plaintiffs  and  those  under 
whom  they  claim  have  been  in  continuous  possession  thereun- 
der until  the  intrusion  of  the  defendant  upon  the  locus  in 
quo  recently.  The  title  of  the  plaintiffs  needs*  no  strengthen- 
ing. The  alleged  defect  is  as  to  the  boundaries.  Tract  Ko. 
2,  conveyed  in  said  deed  is  described  aa  "A  tract  lying  (m 
both  sides  of  Bent  Creek,  and  beginning  on  a  maple  tree  and 
runs  west  100  poles  to  a  small  chestnut  tree^  thence  west  10 
poles  to  a  stake,  thence  east  100  poles  to  a  stake,  thence  north 
100  poles  to  the  banning,  containing  100  acres,  more  or 
less.'*  A  description  100  poles  west  to  a  stake,  thence  10  poles 
west  to  a  stake,  thence  100  poles  east  to  a  stake,  is  palpably 
an  error,  and  the  surveyor  testified  that  such  boundaries 
would  not  connect — of  coursa  The  Court  thereon  charged 
correctly:  "In  arriving  at  the  boundary  of  a  tract  of  land, 
when  you  come  to  consider  all  the  evidence,  if  you  are  satis- 
fied that  a  mistake  has  been  made  in  the  call  of  a  deed  from 
all  the  evidence,  then  it  will  be  your  duty  to  correct  that  mis- 
take. For  instance,  if  the  call  of  the  deed  is  for  north,  whai 
it  is  manifest  that  it  ought  to  be  south,  it  is  the  duty  of  the 
jury  to  correct  the  mistake,  and  run  smith,  and  so  with  any 
other  call  as  to  course  and  distance.  It  is  the  duty  of  the 
plaintiff  to  satisfy  you,  when  he  claims  under  color  of  title, 
not  only  of  his  possession,  but  of  the  extent  of  his  possession, 
and  the  deed  is  the  evidence  of  the  extent  of  that  possession 
there  as  it  is  written  in  the  face  of  it,  or  as  the  same  may  be  I 
corrected  upon  the  evidence,  in  accordance  with  the  principles 
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I  have  already  laid  down  to  you."  This  charge  is  fully  bus- 
tained  by  Higden  v.  Rice,  119  N.  C,  623,  and  cases  there 
cited. 

The  evidence  here  relied  upon  to  correct  these  boundaries 
is  the  following:   In  the  above  deed  from  Sumner,  Sheriff, 
to  Brooks  (1869),  there  is,  besides  the  above  defective  de- 
scription (which,  being  specific,  would  control  were  it  not 
defective),  this  further  description,  ^T)eing  the  land  sold  by 
William  Case  to  W.  L.  Henry."     The  specific  description  be- 
ing unintelligible  and  plainly  deficient^  we  can  clearly  resort 
to  the  boundaries  of  said  tract  as  set  out  in  the  deed  from 
Case  to  Henry,  which  are  thus  referred  to,  and  made  a  part 
of  a  conveyance  from  Sumner,  Sheriff,  to  Brooks.     This 
does  not  make  the  deed  of  Case  to  Henry  any  part  of  the 
plaintiff's  chain  of  title,  but  the  reference  thereto  incorporates 
the  boundaries  therein  into  Sumner's  deed  to  Brooks.     Id 
certtum  est  quod  cerium  reddi  potest.     If  Case's  deed  to 
Henry  had  been  registered,  there  would  be  no  trouble,  but  be- 
ing lost,  it  was  competent  for  any  one  who  knew  the  bounda- 
ries te  testify  what  they  were.     The  said  deed  from  Case  to 
Henry  having  been  lost,  William  Case,  the  grantor  therein, 
re-executed  the  same,  adding  the  following  memorandum: 
"The  above  is'  a  duplicate  of  a  deed  heretofore  executed  by 
me  to  William  L.  Henry,  and  his  heirs,  for  the  said  lands, 
which  deed  was  lost  before  it  was  registered.     This  is  a  dupli- 
ciite  of  the  same  tenor  and  date  (15  May,  1855),  as  near  as 
I  can  make  it.     Wm.  Case."     This  deed  was  duly  probated 
and  registered  in  1887,  and  is  ^t  up  in  defendant's  answer. 
Upon  the  above  evidence,  his  Honor  charged:  "If  you 
find  that  the  deed  from  William  Case  to  W.  L.  Henry  was 
made  and  executed  in  1855,  and  that  the  deed  that  has  been 
introduced  as  a  true  copy  or  duplicate  is  a  deed  of  re-execu- 
tion  of  the  boundaries  contained  in  the  deed  of  1855,  then 
the  description  in  the  deed  from  Case  to  Henry  would  be  in- 
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corporated  in  the  deed  from  Sumner,  Sheriff,  to  Brooks.  It 
is  the  duty  of  the  plaintiffs  to  satisfy  you  that  this  is  the 
deed,  or  a  duplicate  of  the  deed,  of  1855,  before  you  can  in- 
corporate the  boundaries  in  the  Sheriff's  deed."  This  is  sup- 
ported by  Hemphill  v.  Armis,  119  N.  C,  page  516;  Eulissv. 
McAdarns^  108  K  C,  511 ;  Farmer  v.  Batts,  83  K  C,  387; 
Cox  V.  Hart,  145  U.  S.,  376. 

Xow  that,  since  the  Act  of  1885,  a  deed  is  not  color  of  title 
till  registered,  the  reference  in  a  deed  to  boundaries  contained 
in  an  unregistered  deed,  of  course,  can  not  be  incorporated 
into  the  registered  deed  by  such  referenca     But,  in  1869, 
when  the  deed  of  Sumner,  Sheriff,  to  Brooks  was  executed, 
an  unregistered  deed  was*  color  of  title,  and  therefore  a  refer- 
ence to  boundaries  in  such  unregistered  deed  could  be  made 
part  of  a  subsequent  conveyance  of  the  same  land.     It  was- 
incumbent  upon  the  plaintiffs  to  satisfy  the  jury  that  such 
were  the  boundaries  in  the  lost  deed.     It  is  not  a  question  of 
title,  but  of  boundaries,  and  hence  a  decree  of  re^xecution 
was  not  neces^ry,  nor  is  it  material  that  there  is  no  seal  to 
the  re-execution  of  the  paper.     It  is  pleaded  in  defendant's 
answer.     The  boundaries  of  this  tract  No.  2,  set  out  in  the 
re-executed  deed  are,  "Lying  on  both  sides  of  Bent  Creek, 
and  beginning  on  a  maple  and  runs  west  100  poles  to  a  small 
chestnut  tree,  thence  south  100  poles  to  a  stake,  thence  east 
100  poles'  to  a  stake,  thence  north  100  poles  to  the  beginning, 
containing  100  acres,  more  or  less."    The  only  difference  be- 
tween this  boimdary  and  that  in  the  deed  of  Sumner,  Sheriff, 
to  Brooks'  is  "thence  south  100  poles  to  a  stake,"  in  lieu  of 
"thence  west  10  poles  to  a  stake."     The  acreage  is  the  same, 
and  the  surveyor  testified  that  this  description  from  the  re- 
executed  deed  of  Case  to  Henry  would  exactly  correspond 
with  the  boundaries  of  the  tract  claimed  by  the  plaintiffs- 
Such  corrections  have  been  often  allowed. 
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SHELTON  V.  WILSON. 
(Filed  December  16,  1902.) 

1.  TENANCY  IN  COMMON— Join*  Tenants— Ejectment— Parties, 

A  tenant  In  common  may  maintain  ejectment  against  a  third 
person. 

2.  PLEADINGS — LimitcaUms    of    Actions — General    Denita — Eject- 

ment — The  Code,  Bee.  HI — Adverse  Possession. 

In  ejectment  the  defendant  may  show,  under  the  general  denial, 
title  by  adrerse  possession  under  color  of  title,  without 
specially  pleading  the  title. 

Action  by  W.  M.  Shelton  and  wife  against  W.  Wilson 
and  others,  heard  by  Judge  T.  A.  McNeill  and  a  jury,  at 
Spring  Term,  1900,  of  the  Superior  Court  of  Thansylvania 
County.  From  a  judgment  for  the  plaintiffs,  the  defendants 
appealed. 

Ifo  counsel  for  the  plaintiffs. 

Oeorge  A.  Shuford,  for  the  defendants. 

Cr.AHy,  J.     In  1853^  Benjamin  Wilson  died  seized  of  a 
tract  of  700  acres  of  land.     By  his  will  he  devised  the  same  to 
his  Tvife,  Jane  Wilson,  "to  be  possessed  and  enjoyed,  to  en- 
able her  to  raise,  support  and  school"  their  children,  and, 
when  the  youngest  child  should  become  of  age,  or  at  the 
death  of  the  widow,  "what  property  remains  to  be  equally  di- 
vided between  them,  taking  into  consideration  what  they  have 
received."     There  were  eleven  children.  In  February,  1860, 
Matthew  M.  Wilson,  one  of  said  children,  conveyed  to  his 
sister^     Laura  Shelton,  "all  his  interest"  in  said  700  acres, 
without  warranty.     The  plaintiffs  are  her  children.  In  1883, 
Jane  Wilfion,  who,  till  then,  had  continued  to  live  on  said 
farm,  using  it  as  her  own,  caused  the  same  to  be  divided 
among  the  ten  children  then  living,  and  executed  deeds  for 
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their  respective  tracts,  described  by  metes  and  bounds,  and 
put  them  each  in  possession — ^reserving  to  herself  a  life  estate 
in  one  certain  trad  Matthew  M«  Wilson,  on  18  September, 
1884,  divided  his*  tract  into  two,  and  conveyed  one  to  his  son 
Columbus,  and  the  other  to  his  daughter,  Sarah  E.  Bolen,  and 
it  was  in  evidence  that  they  have  been  in  possession  ever  since 
— ^unless  the  order  appointing  a  receiver  herein  in  1896  (who 
has  received  no  rents)  is  an  interruption. 

On  6  January,  1889,  an  action  for  the  reooveiy  of  said 
land  was  brought  by  these  plaintiffs  against  Matthew  M.  Wil- 
son and  William  Bolen.  The  case  on  appeal  adds  Sarah  £. 
Bolen,  but  the  record  of  said  cause  sent  up  as  part  of  the 
record  herein  shows  that  Sarah  E.  Bolen  was  not  a  party, 
and  the  record  controls.  At  September  Term,  1891,  the 
plaintiffs  took  a  nonsuit.  On  30  August,  1892,  the  plaintiffs 
brought  this  action  against  Matthew  M.  Wilson^  and  service 
was  made  by  publication  against  him,  he  being  a  non^resi'dent. 
On  his  death  in  1897,  his  five  children  and  WiUiam  Bolen, 
the  husband  of  his  daughter  Sarah,  were  made  parties  de- 
fendants 

The  objection  as  to  the  deeds  to  plaintiffs  from  their  co- 
tenants  need  not  be  considered,  for  one  tenant  in  conuncMi 
can  maintain  an  action  of  ejectment  against  third  partiea. 
Yancey  v.  Oreerdee,  90  N".  C,  317 ;  Gilchrist  v.  Middletony 
107  N.  C,  at  page  684^;  Winbome  v.  Lumher  Co.,  180  N. 
C,  32. 

The  fifteenth  exception  is  to  the  following  paragraph,  in 
the  charge:  "In  no  view  of  the  evidence  is  the  pkintifFs' 
claim  barred  by  the  statute  of  limitations."  The  deed  from 
Jane  Wilson  to  Matthew  M.  Wilson,  in  1883,  was  color  of 
title,  as  were  also  the  deeds  from  Matthew  M.  Wilson  to  Co- 
lumbus Wilson  and  Sarah  E.  Bolen,  in  September,  1884. 
There  was  evidence  that  they  have  been  in  possession 
since,  certainly  until  the  receivership  in  this  case  in  189G- 
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since  which  time  the  evidence  of  possession  is  conflicting. 
Columbus  Wilson  and  Sarah  E.  Bolen  were  parties  to  no 
action  till  joined  herein  in  1897,  and  their  title  had  then 
ripened.  Even  if  Sarah  E.  Bolen  had*  been,  a9  stated  in  the 
case  on  appeal  (which  is  contradicted,  however,  by  the  rec- 
ord), a  party  to  the  action  b^un  in  1889,  she  was  not  made 
a  party  to  the  new  action  begun  30  August^  1892,  within 
twelve  months  after  the  nonsuit  taken  in  September,  1891, 
and  the  statute  ran  as  to  her  from  18  September,  1884,  till 
made  a  party  in  1897.  The  conveyance  from  Matthew  M. 
Wilson  to  Laura  Shelton  in  1860,  under  which  the  plaintiffs 
claim,  contained  no  warranty,  and  is  not  an  estoppel  upon 
Columbus'  Wilson  and  Sarah  E.  Bolen,  who  claim  under  the 
deeds  to  them  from  Matthew  M.  Wilson  in  1884,  and  seven 
years  possession  thereunder.  It  was  not  required  that  the 
defendants  should  plead  the  seven  years  statute.  The  Code, 
Sec.  141.  This  defence  can  be  shown  under  the  general  de- 
nial of  the  plaintiffs'  title.  Cheatham  v.  Young,  113  X.  C, 
161;  37  Am.  St.  Eep.,  617;  Mfg.  Co.  v.  Brooks,  106  N.  0., 
107. 

In  view  of  this'  error,  it  is  unnecessary  to  consider  the 
other  exceptions^  and  the  interesting  questions  which  they 
present. 

Error. 


COMMISSIONERS  OP  McDOWBLL  COUNTY  v.  NICHOLS. 

(Filed  December  16,  1902.) 

PRINCIPAL    AND    SURETY— iSfMre«e«--Ptt6Kc    OtfTcer*— <7on*H5tt. 
tUm— Indemnity  Bonds, 

One  who  Is  about  to  become  a  surety  with  others  may  stipulate 
with  the  principal,  without  the  knowledge  of  the  other 
sureties,  for  a  separate  indemnity  for  his  own  benefit. 
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Action  by  the  Commissioners  of  McDowjbU  County 
against  R.  L.  Nichols  and  others,  heard  by  Judge  W.  A. 
Hoke  and  a  jury,  at  August  Term,  1902,  of  the  Superior 
Court  of  McDowBUL  County.  From  a  judgment  for  the 
plaintiffs,  the  defendant  W.  A.  Conley  appealed, 

8.  J,  Erwin,  for  sureties  on  bond  except  Conley. 
/.  T.  Perkins,  for  the  defendant  Conley. 

MoNTOOMKRY,  J.     The  defendant  R.  L.  Nichols,  as  Sher- 
iff of  McDowell  County,  executed  two  bonds  to  the  State  of 
North  Carolina,  conditioned  for  the  collection  and  settlement 
of  all  the  public  taxes.     One  of  the  bonds  was  dated  the  3l9t 
of  August,  1899,  and  the  odier  one  was  dated  the  31st  of 
August,  1900.     Both  bonds  covered  one  and  the  same  term 
of  office,  and  certain  of  the  other  defendants  executed  the 
first  bond  as  sureties,  and  certain  of  the  other  defendants 
executed  the  second  bond.     Nichols,  the  Sheriff,  made  default 
in  the  settlement  of  the  first  year's  taxes,  and  was  in  default 
at  the  time  of  the  execution  of  the  second  bond — the  renewal 
bond.     The  Commissioners  of  the  county  brought  suit  fox 
the  amount  of  the  deficiency  against  the  sureties  on  both 
bonds.     The  pleadings  having  been  filed,  the  cause  was  re- 
ferred to  Edmund  Jones'  to  take  and  state  an  account  of  the 
questions  of  law  and  fact  arising  upon  the  pleadingSL     The 
sureties  on  the  last  bond,  that  of  1890,  raised  no  question  as 
to  their  liability  equally  with  the  sureties  on  the  first  bond  in 
their  answer.     The  referee  decided  that  they,  as  a  matter  ol 
law,  were  so  bound,  and  no  exception  was  entered.     Poole  t?. 
Cox,  31  N.  C,  69 ;  49  Am.  Dec,  410;  Oats  v.  Bryan,  14  U. 
C,  451 ;  Coffield  v.  McNeill^  74  N.  C,  535.     It  appeared 
before  the  referee  that,  on  the  Slat  day  of  August,    1899, 
Nichols,  the  Sheriff,  executed  a  deed  of  trust  to  D.  E.  Hud- 
gins,  as  trustee,  to  indemnify  W.  A.  Conley,  one  of  the  sure- 
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ties  on  the  bond  of  1899,  against  loss  on  account  of  his  liabil- 
ity as  bondsman,  and  that  Conley  refused  to  sign  the  bond 
until  the  indemnity  had  been  given ;  that  he  signed  it  on  the 
6th  of  September,  1899,  when  the  Commissioners  received 
and  approved  it,  and  that  the  bond  had  been  signed  by  the 
other  sureties  on  the  last  mentioned  date.  There  was  no 
evidence  that  the  sureties  had  any  knowledge  of  the  indem- 
nity given  to  Conley  at  the  time  it  was  given,  or  before  they 
had  executed  the  bond.  The  amount  realized  from  the  sale 
of  the  property  by  Hudgins,  trustee,  was  $2,614.59,  which 
has  been  paid  to  the  plaintiffs.  In  adjusting  the  liabilities 
of  the  co-snireties  amongst  themselves,  the  referee  held,  as  a 
matter  of  law,  that  each  of  them  on  both  the  bonds  was  enti- 
tled to  share  in  the  benefit  of  the  payments  made  by  the  trus- 
tee, upon  his  payment  of  his  proportionate  part  of  the  recov- 
ery against  the  principal  and  sureties.  The  defendant  Con- 
ley excepted  to  that  finding  of  the  referee,  and,  upon  the  con- 
firmation of  the  report  by  the  Courts  he  entered  the  same  ex- 
ception. 

The  doctrine  of  contribution  among  co-sureties  does  not 

arise  by  contract  between  them,  but  it  grows  out  of  an  equitar- 

ble  principle — the  principle  that  equality  is  equity  among 

persons*  who  stand  in  the  same  situation.     Does  the  defendant 

Conley  stand  in  the  same  situation  as  do  the  other  co-sureties  ? 

If  he  does  not,  then  the  principle  above  stated  does  not  apply, 

*'for  equality  among  persons  whose  situations  are  not  equal  is 

not  equity."     Do  Conley  and  the  other  sureties,  then,  occupy 

the  s'ame  and  equal  situation  ?     The  answer  to  the  question 

depends  upon  whether  or  not  one  who  is  aboui  to  become  a 

Burety  with  others  can  stipulate  with  the  principal,  without 

the  knowledge  of  the  other  sureties,  for  a  separate  indemnity 

for  his  own  benefit,  primarily.     We  believe  it  can  be  done, 

and  that  it  can  not  be  reached  and  applied  to  the  equal  benefit 

of  all  the  sureties,  unless  it  was  procured  through  fraud,  or 
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unless  it  can  be  shown  that  although  it  wad  executed  for  the 
benefit  of  one  alone,  yet  it  was*  intended  for  the  benefit  of  all. 
The  true  principle  underlying  this  question  is  stated  with 
great  clearness  in  the  case  of  Hall  v.  Robinson,  30  N.  C,  66, 
where  the  Court  said:  "The  relief  between  co-sureties  in 
equity  proceeds  upon  the  maxim  that  equality  is  equity ;  and 
that  maxim  is  but  a  principle  of  the  simplest  natural  justice. 
It  is  a  plain  corollary  from  it  that  when  two  or  more  embark 
in  the  common  ris^k  of  being  sureties  for  another,  and  one  of 
ihem  subsequently  obtains  from  the  principal  an  indemnity 
or  counter-security  to  any  extent,  it  enures  to  the  benefit  of 
all.     The  risk  and  the  relief  ought  to  be  co-extensive."    And 
^  in  each  and  all  of  the  cases  in  our  Reports  (and  they  are 
numerous)  where  the  principle  is  upheld  and  the. indemnity 
applied  to  the  common  benefit  of  all  the  sureties,  the  indem-" 
nity  was  procured  subsequently  to  the  execution  of  the  obli- 
gation.    In  the  case  before  us*,  the  risk  was  never  a  common 
one  between  Conley  and  the  other  sureties.     Before  he  had 
any  relation  or  connection  with  the  other  sureties,  and  before 
he  would  assume  any  responsibility,  he  stipulated  with  the 
principal  for  a  separate  indemnity.     When  Ccmley  signed  the 
bond,  he  had  already  stipulated  for  separate  indemnity ;  and 
the  other  sureties  have  no  right  to  complain  of  an  act  of  pre- 
caution which  they  might  have  availed  themselves  of  and  to 
reach  the  benefit  of  that  indemnity,  provided  it  was'  executed 
in  good  faith,  or  unless  they  showed  that  it  was  intended  for 
the  benefit  of  all,  which  they  could  have  shown,  if  it  had 
been  tnie,  in  an  equitable  proceeding  as  this  was.     The  equit- 
able doctrine  ought  not  to  be  extended  so  far  as  to  reach  the 
matter  of  indemnity  stipulated  for  before  the  relation  of  oo- 
surety  exists.     Until  that  relation  is  brought  about,  lite  sure- 
ties have  each  the  right  to  look  out  for  his  own  separate  in- 
demnity;  afterwards,  the  procuring  of  indemnity  is  and 
ought  to  be  for  the  common  benefit,  on  the  principle  men- 
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tioned  in  this  opinion.  And  this  has  been  decided  by  this 
Court  in  the  case  of  Long  v.  Barrett,  38  N.  0.,  681.  Rufl&n, 
C.  J.,  for  the  CJourt,  there  said :  "As  one,  when  he  is  about  to 
become  a  surety  with  others  may  stipulate  for  a  separate  in- 
demnity from  the  principal  to  him,  and  the  co-sureties  would 
be  only  entitled  to  a  surplus  after  his  reimbursement  Moore 
V.  Moore,  11  N.  C,  368  5  16  Am.  Dec,  523.  So  there  can 
doubt  that  after  two  persons  have  become  sureties  for  a  com- 
mon principal,  they  may,  by  agreement  between  themselves, 
renounce  their  right  to  take  benefit  from  any  securities  they 
may  respectively  obtain,  and  each  look  out  for  himself  exclu- 
sively for  an  indemnity  from  the  principal,  or  for  contribu- 
tion from  another  co-surety." 
Error. 


BOND  V.  WILSON. 
(Filed  December  16,  1902.) 


L  VERDICT — Juru — Correction  of  Verdict — Negotiable  Instruments 
Trial, 

In  an  action  on  a  negotiable  instrument,  where  the  Jury  allows 
credits  thereon,  but  fails  to  find  the  dates  thereof,  it  is  not 
error  for  the  trial  court  to  diregt  them  to  retire  and  find  the 
dates  of  the  credits. 

2.  LIMITATIONS    OF    ACTIOI^Q— Negotiable    Instruments^-Pay- 
ments — Endorsement. 

In  an  action  on  a  negotiable  instrument  a  letter  written  by  the 
defendant  to  the  agent  of  the  plaintiff,  referring  to  an  ac- 
'  count  between  the  defendant  and  agent  of  the  plaintiff  and 
showing  the  credits  entered  on  the  notes^  is  some  evidence 
to  be  submitted  to  the  jury  that  the  credits  were  entered  by 
the  authority  of  the  defendant 

Action  by  Lou  M.  Bond  and  others  against  J.  W.  Wilson, 
heard  by  Judge  W.  B.  Covncill  and  a  jury,  at  June  Term, 
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1902,  of  the  Superior  Court  of  Bubks  County.     From  a 
judgment  for  the  plaintiffs,  both  the  parties  appealed. 

John  T,  Perkins,  A.  C.  Avery,  and  E.  J.  Justice,  for  the 
plaintiffs. 

Thomas  N.  HiU,  and  Avery  &  Ervin,  for  the  defendant 

Montgomery,  J.     The  defendant  claimed  several  credits 
on  account  of  payments  made  by  him  upon  the  notes  sued  on, 
but  which  were  not  endorsed  upon  the  notes  themselves.  One 
was  for  the  amount  of  $800,  which  the  defendant  averred  he 
had  paid  for  a  mill  wheel  at  the  request  of  the  agent  of  the 
plaintiffs ;  and  another  was  for  the  payment  of  $240  freight 
bill  on  the  wheel.     When  the  jury  brought  in  the  verdict,  and 
it  was  read  by  direction  of  the  Court,  it  was  seen  that  while 
the  jury  had  allowed  the  two  credits,  they  had  omitted  to 
mention  the  dates  the  credits  should  bear.     Whereupon,  his 
Honor  directed  the  jury  to  retire  and  state  in  writing  the  date 
upon  which  the  payment  of  the  thousand  and  forty  dollars 
for  the  mill  wheel  and  freight  should  be  entered.     They  re- 
turned with  their  verdict,  finding  the  credit  as  of  the  1st  of 
January,  1876.     The  plaintiff  excepted  to  the  direction  of 
the  Court  requiring  the  jury  to  amend  their  verdict,  insisting 
that  "the  verdict  as  at  first  rendered  was,  in  contemplation  of 
law,  a  finding  by  the  jury  that  the  said  $1,040  should  be  cred- 
ited as  of  the  1st  day  of  the  term ;  that,  instead  of  that,  the 
Court  interfered  with  the  province  of  the  jury  and  the  rights 
of  the  parties  in  violation  of  the  law  in  directing  a  finding  of 
a  specific  time  for  entering  said  credit."     We  are  unable  to 
see  any  just  ground  for  complaint  on  the  part  of  the  plaintiff 
in  the  particular  mentioned.     It  was  an  imperfect  verdict  as 
at  first  rendered,  but  the  finding  of  the  date  of  the  payment 
made  it  complete,  and  in  no  sense  was  it  contradictory.      It 
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waa  the  proper  thing  to  have  done,  as  well  as  the  ju£;t  thing, 
if  the  verdict  was  right  in  the  first  instance.     Juries  are  con- 
stituted for  the  very  purpose  of  finding  the  material  facts  in 
a  case,  and  when  the  Court  discovers  a  failure  on  their  part 
to  find  all  of  the  material  facts,  it  can  direct  the  jury  to  re- 
tire and  amend  the  verdict.     In  Wright  v.  Hemphill^  81  N. 
C,  83,  the  jury  returned  their  verdict  to  the  Clerk  and  had 
separated  for  the  night,  and  upon  his  Honor  coming  upon 
the  bench  in  the  morning,  he  ordered  them  to  retire  and 
complete  their  verdict.     That  was  an  action  for  the  recovery 
of  personal  property,  and  the  verdict  a£>  handed  to  the  Clerk 
fixed  the  properly  in  the  defendant,  but  there  was  an  omis- 
sion to  find  the  value  of  the  property  and  assess  the  damages 
for  detention.     There,  the  Court  said :  "It  is  always  proper 
for  the  Judge,  when  the  jury  return  their  verdict  in  open 
Court,  to  see  that  it  is  responsive  to  every  material  is&tie  of 
fact  submitted  to  them,  and,  if  it  be  not  so,  to  refuse  to  re- 
ceive it,  and  direct  a  jury  to  retire  and  make  up  and  bring  in 
a  complete  verdict."     In  WUloughby  v.  Threadgill,  72  N.  C, 
488,  the  jury  returned  a  verdict  to  the  Clerk  at  dinner  recess 
in  favor  of  the  plaintiff  for  a  sum  certain,  without  interest. 
When  his  Honor  resumed  his  sitting,  the  verdict  as  rendered 
and  entered  by  the  Clerk  was  brought  to  his  attention,  and  the 
jury  being  in  the  court  room,  his  Honor  directed  them  to 
take  their  places,  and  after  instructing  them  in  the  law  as  to 
the  rule  of  interest,  asked  them  to  retire  and  to  amend  their 
verdict  according  to  his  instructions.     That  course  was  ap- 
proved by  this  Court.     Of  course,  as  was  said  in  that  case, 
such  a  course  would  not  be  admissible  in  criminal  actions. 
The  other  exceptions  are  without  merit. 
No  Error. 

Clabk,  J.,  did  not  sit  on  the  hearing  of  this  appeal. 
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DEFENDANT'S  APPEAL  IN  SAIOS  CASE. 

MoNTOOMEBT,  J.  This  case  is  exactly  like  it  stood  when 
it  was  here  before^  129  N.  C,  887,  except  that  the  plaintifis 
offered  in  evidence  a  certain  letter  written  by  the  defendant 
to  Samuel  McD.  Tate,  after  the  commencement  of  this  suit, 
bearing  on  the  question  of  the  alleged  payments  made  by  the 
defendant  on  the  notes  sued  on,  in  addition  to  the  evidaice 
on  that  point  at  the  first  hearing.  The  letter,  dated  at 
Raleigh,  January  18,  1897,  is  in  the  following  words  and 
figures: 

"When  at  home  would  have  called  to  see  you,  but  was  too 
unwell.  I  find  the  Bonds  are  largely  overpaid ;  had  no  idea 
of  the  payments*  made  by  you,  except  the  first,  and  did  not 
know  how  much  it  was.  Is  there  anything  you  could  possi- 
bly hold  on  to  until  it  is  adjudicated  ?  My  books  show  cash 
paid  for  Walton  House,  $2,800. 

"Credited  by  and  paid  at  sale $644. 56 

"Credited  by  amount  entered  on  notes  ......     609.94 

"Credited  by 154.90 

"Credited  by 810.08 

"Credited  by 268.21 


1,877. 58.'" 

The  above  was  an  account  between  Tate  and  Wilson  (the 
defendant)  of  a  fund  in  the  hands  of  Tate  belonging  to  Wil- 
son— the  proceeds  of  the  sale  of  a  piece  of  real  estate  in 
Morganton.  The  second  credit  given  to  Tate  of  $509.94, 
Wilson  admitted  was  placed  by  Tate  on  Wilson^s  notes  due  to 
the  plaintiffs  by  direction  of  Wilson.  That  credit  was  nuule 
on  the  8d  of  June,  1884,  on  the  $8,000.  The  third  credit  of 
$154.90  was  made,  by  direction  of  Wilson,  by  Tate  on  the 
$2,000  note  on  August  12,   1884.     The    fourth    amount. 
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$810.03,  is  endorsed  as  a  credit  on  the  $3,000,  on  September 
11,  1890;  and  the  fifth  amount,  $258.21,  is  endorsed  as  a 
credit  on  the  $2,000  note,  August,  1883.  The  last  two 
amounts,  if  entered  on  the  bonds  by  Tate  with  the  authority 
of  the  defendant,  defeat  the  defendant's  plea  of  the  statute  of 
limitations.  Considering  the  business  relations  between  Tate 
and  Wilson,  we  are  inclined  to  the  opinion  that  the  letter  was 
some  evidence  to  be  submitted  to  the  jury  of  the  payments. 
Several  years  had  elapbed  between  the  sale  of  the  Walton 
property  by  Tate  for  the  defendant,  and  the  entries  made  by 
Tate  (they  were  in  his  handwriting)  on  the  notes ;  and  even 
up  to  the  letter,  vmtten  in  1897,  no  protest  had  been  made 
against  the  disposition  of  the  fund  in  Tate's  hands,  or  in- 
quiry made  of  the  fund.  The  evidence  was  submitted  to  the 
jury  under  proper  instruction  by  his  Hopor,  together  with 
that  of  the  defendant,  and  the  weight  of  it  was  for  them.  It 
was  more  than  a  scintilla  or  suspicion.  The  instruction 
prayed  for  by  defendant  that  the  notes  were  barred  by  the 
statute  of  limitations  on  the  evidence  was  properly  refused. 
No  Error. 

Olask^  J.,  did  not  sit  on  the  hearing  of  this  appeal. 


McCLURB  V.  FELLOWS. 
(Filed  December  16,  1902.) 


SE91VICE     OF     PROCESS — Summons — Puhlicatiow— Attachment — 
The  Code,  Sees.  161,  199,  218,  219,  S52  and  567. 

In  attachment,  The  Code,  Sec.  218,  requires  the  Issuance  and 
return  of  summons  not  served  as  a  basis  for  publication  of 
summons. 

Clabk,  J.,  dissenting. 
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Action  by  W.  K.  McClure  against  C.  A-  Fellows  and 
others,  heard  by  Judge  W.  A,  Hoke,  at  May  Term,  1902,  of 
the  Superior  Court  of  Mitchbll  County.  From  a  judgment 
for  the  plaintifF,  the  defendants  appealed. 

/.  r.  Perkins,  for  the  plaintiflF. 
8.  J.  Ervin,  for  the  defendants. 

Cook,  J.  The  defendants  entered  a  special  appearance 
and  moved  to  vacate  the  attachment  and  dismiss  the  action, 
upon  the  ground  that  no  summons  had  issued,  and  that  the 
levy  of  the  attachment  was  void  and  of  no  effect  His  Honor 
overruled  the  motion,  and  defendants  excepted  and  appealed. 

From  the  facts  agreed,  it  appears  that  the  summons'  was 
filled  out  and  signed  by  the  Clerk,  but  never  issued  to  the 
Sheriff,  or  to  any  one  for  him,  but  remained  in  the  office  of 
the  Clerk.  An  order  of  publication  of  the  summons  and  of 
the  warrant  of  attachment  was  duly  signed  by  the  Clerk,  and 
the  same  was  duly  published.  So  the  question  raised  bj 
defendants'  exception  for  our  decision  is,  did  the  publication 
pursuant  to  the  order  of  the  Clerk  dispense  with  the  issving 
of  the  summons  ? 

There  are  only  two  ways  by  which  a  civil  action  may  be 
commenced :     1.  By  issuing  a  summons ;  The  Code,  Sec.  199, 
2.  By  submitting  a  controversy  without  action;  The  Code, 
Sec.  567.     When  the  former  method  is  resorted  to,  the  action 
is  com/menced  when  the  summons  is'  issued  (Sec.  161),  and 
not  until  that  is  done.     But  if  the  defendant  sees  proper  to 
do  so,  he  may  appear  without  a  summons  and  thereby  waive 
its  issuance.     Moore  \k  Bailroad,  67  N.  C,  209 ;  lAttletort.  t?. 
Duffy,  73  N.  C,  72 ;  Etheridge  v.  Woodley,  83  K  C,  11  ; 
Fleming  v.  Patterson,  99  "N,  C,  404.     However,  no  STich. 
waiver  was  made  in  this  case. 

The  summons  was  not  issued.     It  did  not  pass  from   the 
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hands  of  the  Clerk.  It  was  never  delivered  to  the  Sheriff, 
nor  to  any  one  for  him,  expressly  or  impliedly.  Therefore, 
it  was  never  issued.  Webster  v.  Sharpe,  116  N.  C,  466  (at 
page  471).  It  was  in  process  of  issuance,  and  had  it  been  de- 
livered to  the  Sheriff,  or  to  some  one  for  him,  its  issuance 
would  have  become  complete,  and  been  in  force  and  of  effect 
from  the  time  of  the  filling  out  and  dating  by  the  Clerk. 

The  plaintiff  contends'  that  the  order  by  the  Clerk  of  the 
publication  of  the  summons  and  notice  of  attachment,  and 
the  actual  publication  thereof,  as  required  by  statute  (The 
Code,  Sees.  219  and  352),  dispensed  with  the  formality  of 
issuing  a  summons  to  the  Sheriff,  who  would  have  (knowing 
the  defendants  to  be  non-residents  and  not  within  his  county), 
to  make  a  return  of  non  est  inventus,  and  that  the  defendants 
'were  in  no  way  prejudiced  by  the  fact  that  the  summons  was 
not  issued  from  the  Clerk's  oflSce ;  that  as  full  and  actual  no- 
tice was  given  to  defendants  by  the  publication  when  and 
where  to  come  and  defend  their  property  as  if  the  summons 
lad  in  fact  been  issued ;  that  the  Court  acquired  jurisdiction 
of  the  property  levied  upon  under  such  order  and  publication, 
and  that  it  would  have  been  useless  for  the  Clerk  to  have 
handed  to  the  Sheriff  the  summons  for  him  to  enter  thereon, 
"Not  to  be  found  in  North  Carolina  after  due  search,"  and 
then  to  hand  it  back  to  the  Clerk,  when  the  fact  that  defend- 
ants were  not  residents,  and  could  not  be  found  in  the  State, 
already  appeared  to  the  Court  by  affidavit. 

This  contention  can  not  be  sustained,  for  it  is  contrary  to 
the  express  requirements  of  The  Code  and  the  rulings  of  this? 
Court. 

Attachment  is  a  provisional  or  ancillary  remedy,  and  de- 
rives its  life  and  support  from  the  cbction,  which  can  exist 
only  when  constituted  in  one  of  the  ways  above  stated.  So, 
there  being  no  summons  to  support  the  action,  and  no  waiver 
of  the  same,  all  the  proceedings'  had  were  not  only  irregular, 
but  void.     Marsh  v.  Williams,  63  K  C,  371  (at  page  373). 
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The  servioe  attempted  to  be  made  by  publication  was  a 
nuUitjy  for  no  summons  had  been  issued,  and  therefore  none 
oould  be  served.  The  warrant  of  attachment  may  be  granted 
to  accompany  the  summons,  or  at  any  time  after  the  com- 
mencement  of  the  action  (The  Code,  Sec.  848),  but  not  be- 
fore. Here,  the  attachment  issued,  but  no  summons.  So  it 
was  void  and  of  no  effect.     Marsh  v.  Williams,  supra. 

Error. 

FuBCHES,  J.,  concurring.  After  fuU  consideration,  I  re- 
gret that  I  feel  it  my  duty  to  concur  in  the  opinion  of  the 
Court  written  by  Justice  Cook,  as  it  necessarily  overrules  the 
case  of  Best  v.  Mortgage  Co.,  128  N.  C,  351,  an  opinion  in 
which  I  concurred. 

I  agree  with  Justice  Clark  that  Best  v.  Mortgage  Co.  fully 
sustains  the  plaintiff's  contentions,  and  under  that  decision 
the  plaintiff's  action  should  be  sustained.  But  that  case  is  in 
direct  conflict  with  Webster  v.  Sharpe,  116  N.  C,  466,  and 
Marsh  v.  Williams,  63  N.  C,  371,  and  can  not  stand  if  they 
stand.     They  can  not  stand  together. 

Best  V.  Mortgage  Co.  is  wrong,  or  Webster  v.  Sharpe  and 
Marsh  v.  Williams  are  wrong.     As  this  is  so,  I  feel  it  my 
duty  to  agree  with  that  opinion  which  seems  to  me  to  be  sus- 
tained by  reason  and  the  necessary  construction  of    statutes. 
The  Code  has  abolished  attachments,  as  original  actions,  and 
made  them  only  ancillary  remedies  given  in  an  action  then 
subsisting.     Marsh  v.  WUliams,  supra.  And  all  actions  must 
be  commenced  by  issuing  a  sumanons  (except  in  one  instance 
pointed  out  in  the  opinion  of  the  Court).     The  issuance  of  a 
summons  is  more  than  simply  filling  it  out ;  it  must  be  issued 
as  well.     Webster  v.  Sharpe,  cited  in  Currie  v.  Hawkins. 
118  N.  O.,  598.     I  am  therefore  satisfied  that  the  opinion  of 
the  Court  (by  Justice  Cook)  is  sustained  by  reason,  principle, 
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the  statutes  and  tlie  authorities  cited,  and  tbat  Best  v,  Mort- 
ya/je  Co.  in  not.  It  is  said  this  objection  is  only  technical, 
and  it  makes  no  difference  whether  the  summons  was  issued 
or  not ;  that  if  it  had  been  issued,  it  could  never  have  been 
served,  as  the  Court  had  evidence  before  it  that  the  defendant 
wsis  a  non-resident.  If  it  be  admitted  that  the  defendant  was 
a  non-resident,  still  he  might  have  been  in  the  c^nmty,  and  lia- 
ble to  l)e  served. 

But  if  it  l>e  conceded  that  the  issuance  of  the  sunuuons  in 
this?  case  was  technical,  still  it  was  fundamental  in  constitu- 
ting the  action  in  Court,  and  must  be  observed.  The  action 
in  Marsh  v,  Williams  was  dismissed  for  the  reason  that  no 
summons  liad  been  issued.  And,  in  my  opinion,  when  the 
Court  finds  that  it  has  committed  an  error,  and  thereby 
brought  its  own  opinions  in  conflict  with  each  other,  the 
sooner  it  is  corrected  the  better,  unless  the  opinion  has  become 
what  is  called  stare  decisis  and  a  rule  of  property. 

DouGT.AS,  J.,  concurring.     I  concur  in  the  opinion  of  the 
Court  as  delivered  by  Justice  Cook,  upon  the  express  words 
of  the  statute.     Section  199  of  The  Code  provides  that  "Civil 
actions  shall  be  commenced  by  issuing  a  summons."     Section 
218  simply  provides'  for  service  of  the  summons  by  publica- 
tion.    It  does  not  pretend  to  do  away  with  the  issuing  of  the 
summons,  nor  does  it  provide  that  the  publication  shall  take 
the  place  of  the  s-ummons.     There  can  be  no  service  of  the 
summons  unless  there  is  an  existing  summons  to  be  served. 
This,  I  think,  clearly  ai)pears  from  section  219,  which 
prescribes  how  the  summoiis  shall  lie  served  by  publication,. 
and  ends  with  the  following  provision :  "And  no  publication 
of  the  summons,  nor  mailing  of  the  summons  and  complaint, 
ahsxW  be  deemed  necessary."     It  does  not  say  that  no  issuing 
of  the  summons  shall  be  necessary,  and  yet  it  could  just  as 
easily  have  said  so  if  such  had  been  the  intention  of  the 
T..e£^i9lature.     I  think  there  is  a  material  difference  between 
Vol.  131 33 
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this  case  and  Best  v.  Mortgage  Co.,  128  N.  C,  351.  That 
case  holds  (2d  Syl.)  that:  "The  Code,  Section  218,  does 
not  require  the  issuing  and  retw^i  of  summons  not  served  as  a 
basis  for  publication  of  summons."  The  italics  are  mine, 
and  emphasize  the  effective  words  of  the  decision.  There 
may  be  some  unguarded  expressions  in  the  opinion,  but  these 
must  be  construed  with  regard  to  the  facts  of  the  case. 

Ci.AKK,  J.,  dissenting.  The  appellee  not  having  filed  a 
brief  as  required  by  Rule  36  (as  amended  at  this  term), 
we  could  not  permit  oral  argument  by  him,  and  hence  wer» 
without  the  benefit  of  hearing  from  that  side.  The  rule  re- 
quiring printed  briefs,  experience  has  demonstrated  to  be  an 
absolute  necessity  for  the  careful  consideration  and  despatch 
of  the  steadily  increasing  volume  of  business  in  this  Court, 
and  must  be  strictly  and  impartially  adhered  to.  Notice  has 
long  been  given  that  the  Court  would  be  forced  to  adopt  such 
rule,  which  we  believe  is  in  force  in  the  highest  Courts  of 
all  our  sister  States. 

Fortunately  for   appellee,   however,  the  only  point  pre- 
sented on  this  appeal  has  been  recently  and  clearly  decided 
by  this  Court  in  an  opinion  {Best  v.  Mortgage  Co.y  128  N. 
C,  351),  which  was  followed  by  the  Judge  below.     It  having 
heeu  made  to  "appear  to  the  satisfaction  of  the  Court,"  by 
affidavit,  that  the  defendants  were  non-residents  of  the  State ; 
that  a  cause  of  action  existed  against  them,  and  that  after 
<lue  diligence  they  could  not  be  found  in  the  State,  service 
-was  ordered  to  be  made  by  publication  as  provided  on  tliat 
tstate  of  facts  by  The  Code,  Sec.  218.     That  section  does  not 
require  that  non-residence  should  be  made  to  appear  by  issix- 
ance  to  the  sheriff,  and  a  return  "not  to  be  found  in    xny 
county" ;  but  requires  that  it  shall  appear  ^T>y  aflSdavit  to  the 
satisfaction  of  the  Court  that  he  can  not  be  found  withixL  tlie 
State,"  which  course  was  followed  in  this  case. 
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It  appears  from  the  "Facts  Agreed"  that  this  "action  was 
begun  by  publication  of  summons  returnable  to  April  Term, 
1899,  Mitchell  Superior  Court,"  that  "the  affidavits  for  at- 
tachment and  publication  were  in  due  form  and  sufficient  in 
form  under  the  laws'  of  North  Carolina  for  the  purposes  for 
which  they  were  intended,  to-wit,  to  procure  an  order  for  the 
publication  of  summons  and  the  issuance  of  attachments." 
It  further  appears  in  detail  by  the  case  agreed,  that  the  a^ 
tachment  of  property  and  publication  and  affidavits,  and 
every  step  required  in  such  proceedings  were  regular  from 
start  to  the  return  term,  save  that  the  defendants  contend  than 
d]ere  was  no  summons  issued  in  said  case,  and  this  is  a  mo- 
tion at  that  term  to  dismiss  the  action  and  dissolve  the  attach- 
ment on  that  ground. 

The  authorities  and  the  statute  are  of  course  uniform  that 
an  attachment  is  ancillary,  and  can  only  be  granted  when 
there  is  an  action  pending ;  that  is,  begun  by  issuing  a  sum- 
mons.    Marsh  v.  Williams,  63  K".  C,  371.  There  was  a  regu- 
lar summons  in  this  case,  and  it  was  regularly  served  by 
publication,  instead  of  by  personal  service,  since  the  latter 
could  not  be  had,  the  defendants  being  non-residents,  and  it 
appearing  to  the  Court  *T)y  affidavit  to  the  satisfaction  of  the 
Court"  (as  the  statute  requires),    that  "after  due  diligence 
defendants  could  not  be  found  in  this  State."     Why,  then, 
issue  thereafter  a  summons  to.. the  sheriff  ?     The  statute  does 
not  require  it,  and  the  precedents  say  it  is  not  necessary,  and 
nothing  could  be  accomplished  by  doing  so.     The  stimnions 
in  such  case  is  "issued"  when  it  is  ordered  to  be  published 
and  is  sent  to  the  printer  to  be  served^  by  publication,  as  truly 
as  when  it  is  handed  to  the  sheriff  to  be  served  per&ionally. 
The  "service  is  by  publication,"  and  that  was  regularly  had, 
and  jurisdiction  was  obtained  by  attachment  of  the  property, 
and  that  was  also  regularly  had  in  this  case. : 

The  cases  of  Houston  t\  Thornton,  122  N.  C,  365 ;  65  Am. 
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St.  Rep.,  699,  and  Webstei^  v.  Sharpe,,  116  K  C,  466,  relied 
on  by  defendants',  hold  merely  that  as  to  the  statute  of  limita- 
tions the  summons  is  ^'issued"  in  cases  where  there  is  a  per- 
sonal service,  when  it  leaves  the  Clerk's  office  to  be  handed 
to  the  SherilBF.  They  do  not  hold  that  that  is  the  only  mode  of 
**issuance''  of  summons".  On  the  contrary,  when  the  service 
is  to  be  by  publication,  the  summons  is  issued  when  it  leaves 
the  Clerk's  office  to  be  served  in  that  way.  In  both  cases' 
the  actual  service  is  later,  in  publication  at  the  end  of  the 
prescribed  time,  and  in  personal  service  when  the  defendant 
is  found  and  served  by  reading  the  summons  to  him  and  leav- 
ing him  a  copy. 

In  the  late  case  of  Best  v.  Mortgage  Co,,  128  I^T.  C,  353, 
this  identical  point  was  decided  by  a  unanimous  Court  after 
full  consideration,  and  it  is  said:  "Tbe  Code,  Sec  218,  does 
not  require  the  issuance  and  return  of  summons  not  served, 
as  a  basis  of  publication  of  summons.     It  provides*  merely 
^where  the  pers<m  on  whom  service  of  summons  is  to  be  made 
can  not,  after  due  diligence,  l)e  found  in  the  State,  and  that 
fact  appears  by  affidavit  to  the  satisfaction  of  the  Court,' 
etc.,  then  an  order  for  publication  of  summons  may  be  made." 
And  it  is  also  said  in  the  same:  *'As  the  affidavit  then  filed 
sets  forth  that  the  defendant  was  a  non-resident,  and  that  fact 
is  not  denied,  it  could  have  served  no  purpose  to  have  issued 
a  summons  merely  to  be  returned  with  an  endorsement  of  the 
fact  of  non-service  by  reason  of  non-residence  of  defendant,'^ 

The  statute  requires  such  fact  to  be  shown  *'by  affidavit  to 
the  satisfaction  of  the  Court,"  and  not  by  such  perfunctory 
presumption  as  that  the  defendant  is  a  non-resident  of  the 
State,  because  the  sheriff  may  return  "not  to  be  found  in  my 
county,"  where  there  are  ninety-six  other  counties  in  the 
State.  The  statute  is  more  just  to  the  defendant  and  was 
strictlv  followed  in  this  case. 

Our  precedent,  above  cited,  is  not  only  recent,  by  a  unnni- 
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mous  Court,  and  directly  in  point,  but  it  is  supported  by  the 
rulings  in  otiier  States,  exactly  "on  all  fours."  Bcmmster  v. 
CajToU  43  Kan.,  64;  Larimer  v.  Knoyle,  Ibid.,  338;  Oreen 
V,  Green,  7  Ind.,  113;  Wood  v.  Bissell,  108,  Ibid,,  229;  MiXls 
t.  Corhett,  8  ITow.  Pr.,  500 ;  Bank  v,  Richardson^  34  Oregon, 
536 ;  75  Am.  St.  Rep.,  664 ;  Goodale  v.  Coffee,  24  Ibid.,  364 ; 
EasUm  v.  Cli'dds,  67  Minn.,  242  ;  Iluffinan  v.  Brwng,  83  Ky., 
400,  and  there  are  many  others.  In  equity,  a  subpoena  was 
not  neeessars'  when  non-residence  was  made  to  appear  by  affi- 
davit, and  publication  was  made.  Erwm  v.  Ferguson,  5 
Ala.,  167. 

The  law  presumes  that  every  man  is  in  possession  of  his 
property,  either  in  person  or  by  some  agent,  and  that  the 
actual  levy  and  seizure  of  the  property  will  give  him  notice 
of  the  attachment  or  seizure,  and  the  publication  of  the  sum- 
mons is  for  the  sole  purpose  of  notifying  him  when  and  where 
be  may  come  and  defend  his  property.  Cooper  v.  Reynolds, 
77  U.  S.,  300;  Bernhardt  r.  Broivn,  118  IST.  C,  700;  36  L. 
R.  A.,  402. 

llio  defendant  further  objects  that  this  attachment  was  not 

at   that  time  indexed  on  the  judgment  docket  as  required  by 

Chapter  435,  Laws  1895.     Tliat  is  not  a  pertinent  objection 

on  thi.s  motion,  and  can  only  arise  on  a  contest  for  priority 

of  lions  between  creditors. 
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SIMPSON  V.  ENFIELD  LUMBER  COMPANY. 
(Filed  December  16,  1902.) 

NEGLIGENCE — Railroads — Fires — Logs  and  Logging — Damages. 

Where  a  person  sells  standing  timber  to  a  lumber  company,  fir- 
ing it  the  right  to  construct  a  railroad  to  remove  the  same, 
the  company  is  not  liable  for  damage  caused  by  fire  com- 
municated by  its  engine,  if  properly  equipped  and  operated. 

Clark  and  Douglas,  JJ.,  dissenting. 

Action  by  W.  P.  Simpson  against  the  Enfield  Lumber 
Company,  heard  by  Judge  Oeorge  H,  Brown  and  a  jury,  at 
April  Term,  1902,  of  the  Superior  Court  of  Halifax 
County.  From  judgment  for  the  plaintiff,  the  defendant  ap- 
pealed. 

E.  L.  Travis,  for  the  plaintiff. 

Day  tf  BcU,  and  T,  N,  Hill,  for  the  defendant. 

Cook,  J.     On  the  6th  day  of  August,  1900,  plaintiff  sold 
and  conveyed  by  deed  to  the  defendant,  in  consideration  of 
$2,000  paid  him,  all  the  timber  u]x>n  his  tract  of  land  (583 
acres)   measuring  ten  inches  and  above  in  diameter  at  the 
stump,   and  granted   to  defendant  the  right  "to  construct, 
maintain  and  use  such  roads,  trannvays'  and  railroads  *  *  * 
on  and  upon  said  land,  as  it  may  deem  necessary  for  cutting 
and     removing     said     timber     *     *     *     and     shall    have 
the  right  and  privilege  of  locating  said  road  *  *  *  and  the  use 
of  such  trees,  undergrowth  and  dirt  as  may  be  necessary  to 
contsruct  and  maintain  the  same  *  *  *  that  said  party  of 
the  second  part  shall  have  the  term  of  one  year  from  date 
of  deed  within  which  to  cut  and  remove  said  timber." 

Pursuant  to  the  provisions  of  said  deed,  defendant  com- 
pany entered  upon  said  land,  constructed  its  railroad,  cut  and 
removed  timber,  and  on  September  14,  when  the  train 
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making  its  last  load  of  timber  from  the  land,  a  fire  origi- 
nated on  said  railroad  "right  at  the  track,  right  on  the  side^ 
most  by  the  tie,''  shortly  after  the  engine  had  passed,  and 
♦hence  spread  to  and  ignited  plaintiff's  woods  (lying  on  both 
sides  of  the  track),  burning  the  unsold  timber  and  under- 
growth, and  this'  action  is  brought  to  recover  damages  for  such 
burning.  \''erdict  and  judgment  in  favor  of  plaintiff,  and 
defendant  appealed. 

IMaintiff  admits'  that  the  engine  was  in  proper  order, 
equipped  with  proj)er  spark  arrester,  and  that  there  was  no 
negligence  in  that  respect.  But  the  ground  of  negligence 
ujxjn  wliich  he  relies  is  that  an  accumulation  of  leaves,  brush 
and  combustible  material  was  permitted  by  defendant  com- 
pany to  be  and  remain  upon  the  right  of  way  and  near  the 
right  of  way,  and  when  the  track  was  constructed,  instead  of 
carrying  off  this  combustible  material,  defendant  company 
piled  it  up  along  side  of  the  track  and  in  dangerous  prox- 
imity to  it,  and  that  sparks  fell  upon  such  and  ignited  the 
same,  which  communicated  the  fire  to  his  land,  causing  dam- 
sge  complained  of. 

There  is  only  one  witness,  Candice  Williams,  who  testi- 
fied to  the  origin  of  the  fire,  the  substance  of  which  is  above 
quoted.  She  says  she  was  200  yards  off  and  saw  two  little 
puffs'  of  smoke  rise  up  after  the  engine  passed.  She  further 
test i lied  that  she  was  on  that  track  a  great  deal  of  the  time, 
antl  she  had  to  pass  backwards  and  forwards,  and  saw  the  con- 
dition of  it  l3ef<u'e  the  fire  and  how  it  was  laid  down ;  "it  was 
just  cut  down  place  enough  for  the  train  to  go  over,  and  then 
put  down  the  ties,  and  just  ran  the  track  any  way.  There 
wa&'  nothing  in  the  world  taken  away,  just  put  the  trees  and 
bushes  out  of  the  way  so  the  train  could  go  along;  the  rub- 
bish anil  things  were  lying  all  along  up  and  down  the  sides. 
They  never  raked  out  anything  in  the  world,  just  laid  the 
cros4j=-ties  right  on  top  of  it."     It  appears  that  it  was  a  tern- 
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pora ry  stnietiirc,  and  was  in  nse  les's  than  two  months.  Xo 
one  saw  any  sparks  emitted  from  the  engine,  nor  did  any  one 
know  iiositively  Uiat  any  were  emitted,  nor  that  the  fire 
caught  in  the  rubbish  or  lliat  there  was  any  nibbish  where  it 
eaught;  but  the  circumstances  furnished  sufficient  evidence 
to  warrant  such  a  finding  of  fact. 

The  material  question  involved  in  tlie  csisc  on  appeal  is 
raised  by  the  second,  fifth  and  twelfth  exceptions.  The 
secoml  and  fifth  are  taken  in  -the  refusal  of  the  Judge  to 
non-suit  the  plaintiflF,  and  the  twelfth  to  the  following  part  of 
his  charge  to  the  jury :  ''If  the  defendant  jjermitted  the  brush 
and  combustible  material  to  ac<*umulate  on  its  road-bed  and  a 
fire  was  conmiunicated  to  the  same  by  its  engine  and  burnt 
over  the  plaintiff's  land,  then  it  would  be  negligence,  and 
you  will  answer  the  first  issue,  M)id  the  defendant  negligently 
and  wrongfully  burn  the  plaintiff's  timl>er,  as  alleged  in  the 
complaint  (^     ^Ves.' '' 

So  the  question  raised  is  one  of  constructi<in  <»f  the  con- 
tract: Upon  whom  did  the  duty  rest  under  it.s  terms*  of  pro- 
viding against  fire? 

The  principle  of  eminent  domain  is  not  involved  in  this 
contract,  nor  in  this  case  on  appeal.  Xo  franchise  is  claimed, 
nor  was  any  exercised.  For  his  own  private  j)ur}>)ses,  an  in- 
dividual has  as  miu'h  right  to  construct,  equip  and  o]>erate  a 
railroad  t'<»r  doinir  lii>  own  hauling  as  he  has  to  use  horse  or 
oth(M'  j)owfM'  for  such  pui'])oses.  Under  their  contract,  de- 
fendant ac(juired  no  right  of  ])roperty  in  the  land  or  right  of 
control  (»r  jmssc^ssion  1  hereof,  other  than  for  the  use  therein 
ex])r('sscil.  Plaint  iff  knew  when  he  made  the  c<intract  that 
iiro  wa^  nci'cssarv  for  aoneratiuff  steam  in  runninir  the  l«x*o- 
motive  upon  the  railroad,  an<l  must  be  deemed  to  have  had 
notice  of  the  probable  danger  from  sparks'  necessarily  emitted 
from  an  eniiine:  and,  havinir  retained  absolute  control  and 
possession  of  all  the  land  lying  adjacent  to  the  track  (as  well 
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as  to  that  upon  which  the  track  laid,  except  so  far  as  it  was 
in  use  for  the  train  and  maintenance  thereof),  it  was  his 
duty  to  have  protected  his  adjacent  land  from  the  sparks'  and 
spread  of  fire.  The  contention  of  plaintijBF  is  based  upon  the 
theory  that  tlie  rules  applicable  to  incorporated  railroad  com- 
panies {quasi  public  corporations — common  carriers)  apply 
to  defendant  company ;  but  they  do  not  Qvasi  public  cor- 
prations,  with  their  right  of  eminent  domain,  have  an  ease- 
ment in  all  ttie  land  condemned  for  right  of  way,  and  have 
the  right  to  enter  thereon  when  needed  for  their  use,  and, 
even  when  not  needed  for  their  use,  they  have'  the  right  to 
enter  in  order  to  remove  whatever  may  be  thereon,  which 
would  endanger  the  safety  of  its  passengers,  or  which  might, 
if  undisturbed,  subject  it  to  liability  for  injury  to  adjacent 
lands  or  property.  ^Vard  v.  Railroad,  109  ]!^.  C,  358, 
and  113  N.  C,  566;  f^hields  r.  Railroad,  129  X.  C,  1. 
Wherefore  such  cori)orations,  having  such  right  of  entry  upon 
and  control  over  their  right  of  way,  are  held  liable  if  grass 
and  inflammable  material  arc  allowed  to  negligently  accumu- 
late thereon  and  become  ignited  from  sparks,  causing  dam- 
age to  adjacent  land  owners  by  the  spreading  of  the  fire. 
Blarh  V,  Railroad,  115  N.  C,  667;  Shields  v.  Railroad,  su- 
pra. 

Under  defeiuhuit's  contract,  it  had  no  right  of  way  of  spe- 
cific width.  Its  domain  and  control  extended  no  further 
than  to  ]>ut  down  its  track  on  j)laintiflF's  land  and  run  its 
trains  over  it,  and  to  use  the  ground  in  removing  the  timber 
and  loading  it  on  the  cars,  and  such  as  was  neccvssary  in  cut- 
ting and  removing  the  timber  from  the  land,  and  the  use  of 
snch  trees,  undoriirowth  and  dirt  as  would  be  necessarv  in 
constructing  and  maintaining  its  road.  Xo  right  is  given  it 
t<*  enter  upon  tlir  lands  for  the  purpose  of  cleaning  the  rub- 
bish therefrom:  tlie  rubbish  belonged  to  plaintiflF;  and  liav- 
lufr  no  right  to  remove  the  same  in  cannot  be  held  liable  for 
its  remaining  there. 


522  IX  THE  SUPREME  CX)URT.  [131 


Simpson  v.  Lumber  Co. 


VaW  \\  may  1k^  arfj^ued  that  it  cut  and  put  rubbish  there, 
and  thoreforo  is  liable  for  its  being  there.  Be  that  so,  yet 
it  had  a  right  to  do  that  much,  but  had  no  right  to  do  more 
without  subjecting  itself  to  an  action  of  trespass.  It  had  no 
defines]  riirhts  of  wav  under  its  contract,  for  which  it  as- 
suined  any  liability.  Its  duty  under  the  contract  w^as  to  so  use 
its  property  as  not  to  injure  the  property  of  plaintiff,  and 
this  the  defendant  did  by  pro|ierly  equipping  its  machinery 
and  opvralinij  it  in  a  prudent  and  careful  manner.  Plaintiff 
entered  into  this  contract  with  full  knowledge  of  the  dangers 
incident  to  running  a  locomotive  acrobB  his  land.  He  well 
knew  of  the  condition  of  the  woods  through  which  the  track 
wouhl  be  constructed  and  of  the  inflammable  matter  which 
had  accnuiulated  thercim,  and  would  thereafter  be  likely  to 
accumulate.  So,  the  duty  under  the  contract  rested  upon 
plaintiflF  to  ]irotect  his  ])ro|>erty,  and  not  that  of  defendant 
comj)any.  Having  failed  to  provide  against  it,  plaintiff  be- 
came his  OAvn  insurer  aiid  assumed  the  risk  rather  than  go 
to  the  expense  of  cleaning  off  or  firing  against  the  sparks 
which  would  y)robably  escape  from  the  engine. 

Under  this  express  contract  between  two  private  parties, 
no  duty  arises  from  one  to  the  other,  except  such  as  appears 
in  terms  or  necessarily  arises'  by  implication  from  its  context 
And  it  nowhere  appears  therein  that  the  defendant  company 
obligated  itself  to  assume  the  control  and  liability  of  a  right 
of  way,  suoh  as  is  imposed  upon  a  public  railroad  corporation. 
A  public  railroad  corporation  goes  where  it  is  licensed  by 
law,  carrying  the  dangers  incident  to  its  operation  with  it, 
even  in  spite  of  the  protest  of  a  landowner  whose  land  it  con- 
demns and  uses ;  while,  as  l)etween  the  parties  to  this  con- 
tract, the  defendant  company  ran  its  locomotive  over  plain- 
tiff's land  with  his  consent,  in  order  to  enable  defendant  com- 
pany to  carry  out  a  contract  made  with  plaintiff,  which  en- 
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abled  plaintiff  to  S(41  his  timber  and  defendant  company  to 
purchase  it. 

There  is  no  provision  in  the  contract  which  imposes,  by 
exprebBion  or  implication,  upon  defendant  company  the  duty 
of  cleaning  off  the  rubbish  either  from  its  track  or  the  land 
adjacent  to  it,  nor  does  it  appear  therefrom  that  it  was  in  the 
contemplation  of  the  parties  that  defendant  company  should 
assume  any  liability  on  account  of  the  condition,  foul  or  other- 
wise, of  the  plaintiff's  land.  If  such  had  been  their  intention 
it  ought  to  have  been  expressed.  As  it  is  not  expressed,  it 
can  not  be  inferred ;  for  defendant  company  might  have  re- 
fused to  enter  into  such  a  contract  and  declined  to  purchase 
the  timber.  The  rule  of  so  using  one's  own  property  as  not 
to  injure  the  property  of  others,  was  complied  with  by  defend- 
ant company  in  using  a  properly  equipped  engine  and  opera- 
ting it  carefully  and  in  a  prudent  manner,  which  is  admitted 
to  have  been  done. 

There  is  error  in  the  instruct i(m  excepted  to,  and  in  not 
sustaining  the  motion  to  nonsuit. 

ISTew  Trial. 

TK^UGT.AS,  J.,  dissenting.     I  can  not  concur  in  the  opinion 
of  the  Court,  because  it  is'  based  upon  what  seems  to  me  an 
erroneous  principle  of  law.     The  opinion  holds  that  it  was 
error  in  the  Court  below  to  give  the  following  instruction: 
'If  the  defendant  permitted  the  brush  and  combustible  mate- 
rial to  accumulate  on  its  road-bed,  and  a  fire  was  communi- 
cated to  the  same  by  its  engines,  and  burnt  over  the  plaintiff's 
land^  then  it  would  be  negligence,  and  you  would  answer  the 
first  issue  ^Yes.^'  "     It  is  admitted  that  this  instruction  would 
be  correct  if  the  defendant  were  a  regular  railroad  company ; 
but  I  fail  to  find  any  dil^tinction  either  in  principle  or  prece- 
dent.     On  the  other  hand,  some  authorities  hold  private  rail- 
roads to  a  higher  degree  of  responsibility  than  those  that  are 
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public,  on  the  ground  that  the  latter  have  a  public  license  to 
operate.  I  do  not  think  that  makes  any  difference.  The 
principle  of  eminent  domain  is  in  no  way  concerned.  The 
power  of  condemnation  is  given  to  railroad  companies  simply 
to  enable  them  to  acquire  the  lands  neces'sary  for  their  con- 
stniction.  They  may  acquire  such  lands  by  purchase ;  and  it 
is  evident  that  the  law  deems  this  the  proper  method  to  pur- 
sue, as  it  permits  the  condeumation  of  land  only  in  the  event 
of  tlie  railroad  company  being  unable  to  agree  with  the 
owners  for  its  purchase.  The  Code,  Sec.  1943.  Moreover, 
by  condemnation  a  railroad  in  this  State  can  never  acquire 
more  than  an  easement  in  the  land,  while  by  deed  or  grant 
it  may  acquire  any  interest  therein,  including  the  absolute 
fee.  The  defendant  is  a  corporation,  but  whether  it  had  the 
itharten^d  right  to  build  a  railroad  is  immaterial  to  this  ques- 
tion, as  it  entered  upon  the  plaintiff's  land  admittedly  under 
the  contract  set  out  in  the  record. 

Tt  is  contended  that  the  defendant  owed  no  dutv  to  the 
plaintiff,  inasmuch  as  it  did  not  contract  to  keep  its  road-hed 
clear.     T  am  not  aware  of  any  statute  requiring  an  ordinary 
railroad  com])any  to  keep  its  track  clear  of  combustible  mat- 
ter.    It  is  held  by  the  Courts  with  practical  unanimity  that 
a  failnre  to  do  so  is  evideuce  of  negligence,  or  in  certain 
cases  may  be  negliircnce  prr  sr.      This  is  simply  one  phase 
of  the  rule  of  the  ])riKleiU  man.     Would  a  man  of  ordinary 
prndeiice,  ojierating  a  railroad  through  his  own  land,  permit 
the  track  to  beccmie  so  fcnil  as  to  be  in  constant  danger  of 
catching  fire  from  coals  (lro]")])ing  from  the  engine,  when  the 
probable  result  of  such   fire  would   be  the  loss*  of  a  large 
iiiTiouut  of  valuable  timlier?     Would  a  man  of  ordinary  pru- 
dence ])ile  up  Icavos  and  other  combustible  matter  near  hia 
house*  Hud  adjoining  llie  place  where  hot  ashes  are  habitually 
tlirown  out '(     Would  ho  liave  the  right  to  pile  them  away 


K  C]  AUGUST  TERM,  1902.  525 


Simpson  v.  Lumber  Co. 


from  his  own  house,  but  in  a  dangerous  proximity  to  another's 
house  and  ash-pile  i 

The  fact  that  the  engine  was  properly  equipped  with  a  spark 
arrester  has  little  or  no  bearing  upon  the  question.  Where  the 
roadlied  itself  is  covered  with  combustible  matter,the  danger  is 
not  so  much  from  the  sparks  that  come  out  of  the  smoke-stack 
as  it  is  from  the  live  coals  that  drop  from  the  ash  pan.     In 
such  cas^s,  the  danger  from  the  latter  is  much  greater  on 
account  of  the  larger  size  of  the  coals  and  their  greater  ca- 
pacity to  retain  and  communicate  heat.     Of  course  they  are 
Lot  thrown  as  far  as  sparks,  and  in  fact  can  not  well  get  be- 
yond the  ditches.     Ordinarily  they  fall  between  the  rails, 
but,  when  the  engine  is  rapidly  rounding  a  curve,  they  may 
be  thrown  beyond  the  rails  and  down  an  embankment,  if" 
there  happen  to  be  one.     This  danger  may  be  increased  or 
lesfefened  by  use  of  the  dampers  at  each  end  of  the  ash  pan ; 
but  these  dampers  must  necessarily  be  controlled  to  a  great 
extent  by  the  needs  of  the  engines.     The  only  safe  way  is  to 
clean  off  the  road-bed,  and  I  see  no  reason  why  in  this  par- 
ticular a  lumber  road  should  not  be  held  to  the  same  degree  of 
care  as*  an  ordinary  railroad.     They  both  use  the  same  dan- 
gerous agency,  causing  the  same  character  of  loss ;  and  in  both 
cases  the  danger  can  be  avoided  by  the  same  means  involving 
the  cheapest  labor  and  the  simplest  tools.     A  coal  from  one 
19  as  dangerous*  as  a  coal  from  the  other,  and  a  common  hand 
with  a  rake  or  a  hoe  can  clean  off  one  as  easily  as  he  can  the 
other.     There  may  be  some  difference  as  to  the  width  of  the 
right  of  way,  but  that  does  not  affect  the  principle. 

Tn  the  case  at  bar,  the  defendant  was  evidently  in  full  pos- 
session of  its  track  or  roadway  and  ditches,  which  constituted 
its  right  of  way.  These,  I  think,  it  was  required  to  keep 
clear  of  combustible  matter.  I  do  not  think  it  could  be  re- 
quired to  clean  up  the  land  beyond  its  ditches,  but  at  the 
same  time  it  did  not  have  the  right  to  pile  up  combustible  mat- 
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ter  in  such  iminediate  proximity  to  its  track  as*  to  be  in  eon- 
slant  danger  of  being  set  on  fire  by  its  engine. 

I  can  not  find  any  case  directly  in  point,  nor  is  any  cited 
bv  the  Court..  In  Garrett  v.  Freeman,  60  N.  C,  78,  the  de- 
fendant  was  held  liable  for  damage  caused  by  fire  escaping 
from  a  log  pile  he  was  burning  on  his  own  land.  Judge 
Pearson,  speaking  for  the  Court,  says:  "A  prudent  man 
would  not  permit  a  log  pile  to  be  made  sx)  near  the  fence 
(from  three  to  five  yards),  with  a  dead  pine  between  the  pile 
and  fence,  nor  would  he  permit  fire  to  be  set  to  it  without 
having  the  trash  raked  from  around  it."  In  Robeson  v.  Mor- 
gan, 118  N.  C,  991,  it  was  held  that  the  plaintiff,  although 
having  no  cause  of  action  under  The  Code,  might  recover  as 
iit  common  law  for  negligently  permitting  fire  to  escape.  In 
2  Shearman  and  Ked.  on  Xeg.  it  is  said  in  section  688 :  '^One 
who  uses  a  steam  engine  on  his  own  land  ought  to  use  the 
ordinary  means*  for  confining  sparks,  especially  if  he  burna 
wood ;  and  he  is  liable  if,  for  want  of  such  precautions,  die 
sparks  set  fire  to  a  neighbor's  property.  He  is  also  bound  to 
use  ordinary  care  to  keep  his  own  grounds  in  such  condition 
that  any  fire  set  thereon  by  the  engine  shall  not  be  communi- 
cated thence  to  adjacent  premises'." 

From  reason  and  analogy,  if  not  from  direct  authority,  I 
am  compelled  to  dissent  from  the  opinion  of  the  Court. 

Clark,  J.,  concurs  in  the  dissenting  opinion. 
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LIVERMON  V.  ROANOKE  AND  TAR  RIVER  RAILROAD  CO. 

(Filed  December  16,  1902.) 

1.  NEGLIGENCE— ieailrood*—Fire«. 

In  an  action  for  damages  by  fire,  caused  by  a  railroad  engine,  the 
permitting  of  the  track  and  right  of  way  to  become  covered 
with  dead  grass  and  combustible  material,  is  at  least  evi- 
dence of  negligence  on  the  part  o^  the  railroad. 

2.  NEGLIGENCB— /JaiZroad*— Firc«. 

Where  wood  is  piled  on  the  right  of  way  of  a  railroad  by  its 
consent,  and  fire  is  communicated  to  the  wood  by  means  of 
inflammable  material  on  the  right  of  way,  the  railroad  com- 
pany is  liable  for  the  destruction  of  the  wood. 

Action  by  A.  T.  Livermon  against  the  Boanoke  and  Tar 
Kiver  Railroad  Company,  heard  by  Judge  Oeorge  H.  Brown 
and  a  jury,  at  April  Term,  1902,  of  the  Superior  Court  of 
Bbrtie  County. 

This  is  an  action  for  the  recovery  of  the  value  of  cord  wood 
burned  through  the  negligence  of  the  defendant  while  piled 
up  along  its  track  awaiting  shipment.  The  material  portions 
of  the  complaint  are  as  follows : 

2.  That  on  or  about  the  28th  February,  1899,  the  plaintiff 
was  the  owner  of  a  large  quantity  of  cord  wood,  which  was  of 
tlie  value  of  $200,  and  which  had  been  by  him  placed  in  the 
vicinity  of  the  defendant's  line  of  railway,  preparatory  to  its 
shipment  to  market  by  the  defendant's  trains. 

3.  That  on  or  about  the  28th  February,  1900,  the  defend- 
ant, by  means  of  fire  negligently  permitted  to  be  communi- 
cated from  ita  locomotive  to  said  wood,  did  unlawfully  and 
wrongfully  bum  the  same,  to  plaintiff's  damage  $200. 

4.  That  defendant,  on  or  about  28th  February,  1900,  un- 
la-wfuUy  and  negligently  permitted  weeds,  grass  and  stubble 
and  other  inflammable  material  to  accumulate  on  the  line  of 
rail^vay,  and  adjacent  to  which  the  plaintiff's  &*aid  wood  was 
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pljK'r<l  for  sliipiiient  over  its  road,  and  to  whieb  sparks  were 
negligently  permitted  to  (>seape  from  its  locomotive,  to  in- 
flammable material,  grass  and  stnbble,  etc.,  bereinbefore  raen- 
tiniipil,  and  tbereby  communicating  fire  to  the  said  wood,  and 
bv  wbieh  the  same  was  totally  destroyed,  and  to  his  damage 
$200. 

Tlie  answer  denies  every  allegation  in  the  comjdaint,  and 
then  ])roeeed&'  as  follows: 

T).  That  some  cord  wood  was  ))lace(l  near  defendant's  track 
in  the  fall  of  the  year  18U9,  or  the  following  winter. 

(>.  That  if  said  cord  w(K)d  was  ])laced  on  defendant's  right 
(►f  way,  near  its  track  by  plaintiff,  then  said  plaintiff  negli- 
gently contributefl  to  his  own  injury,  in  that  he  placed  said 
wood  near  defendant's  track  without  the  permission  of  this 
<!efendant,  and  nearer  to  its  track  than  a  man  of  ordinary 
prudence  and  care  would  place  it,  and  too  near  to  defendant's 
passing  engines  or  locomotives  to  l)e  safe  from  fire,  and  nearer 
to  the  track  than  the  defendant's  rules  aHow ;  that  the  defend- 
ant directed  ])laintiff  to  remove  said  wood  and  offered  to  fur- 
nish a  car  for  shipment  of  same  in  order  to  get  it  away,  not- 
withstanding it  had  never  given  the  plaintiff  autliority  to 
place  it  there ;  but  plaintiff  refused  to  allow  it  to  be  shipped 
and  failed  to  remove  it,  but,  on  the  contrary,  allowed  it  to  re- 
main at  the  place  it  was  until  it  became  dry  and  easy  to  ignite, 
and  if  the  same  was  burned,  it  was  without  the  fault  or  nesrli- 
gence  of  this*  defendant ;  and  such  contributory  negligence  the 
defendant  especially  pleads  and  sets  up  in  bar  of  any  re- 
covery in  this  action. 

The  iurv  found  that  the  wood  was  burned  bv  the  negli- 
gence  of  the  defendant,  and  that  the  plaintiff  did  not  oon- 
Iribute  by  his  negligence  to  his  own  injury.  There  was  com- 
petent evidence  tending  to  sustain  these  findings.  Among 
other  evidence,  there  was  testimony  to  the  effect  that  the  de- 
fendant's right  of  way  was'  covered  with  dead  grass  and  other 
inflammable  material  adjacent  to  the  wood :  that  the  fire  wa» 
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first  seen  on  the  said  right  of  way  about  a  foot  from  the  cross- 
ties  and  sixty  feet  from  the  wood  about  a  minute  or  so  after 
the  passage  of  one  of  the  defendant's  trains ;  that  the  wood 
was  piled  on  the  right  of  way  nine  feet  from  the  track,  by 
permis'sion  of  the  defendant,  for  the  purpose  of  shipment; 
that  the  wood  remained  there  from  August  and  September, 
1899,  to  the  28th  February  following,  when  it  was  burned ; 
that  the  reason  for  the  wood  remaining  there  so  long  was  the 
refusal  of  the  defendant  to  ship  any  of  the  wood  until  there 
was  a  train  load  ready  for  shipment ;  and  that  it  was  the  cus- 
tom of  the  defendant  to  permit  wood  to  be  so  piled  for  ship- 
ment. 

The  following  is  the  entire  evidence  for  the  defendant : 
"Pruden,  conductor  of  the  railroad,  testified  that  plaintiff's' 
wood  wgs  placed  only  four  or  five  feet  from  the  end  of  the 
cross-ties;  have  seen  other  wood  along  right  of  way,  but 
further  off  from  the  track.  Cross-examined :  Wood  is  gener- 
ally placed  not  closer  than  six  feet,  in  fact,  the  rule  of  tbe  com- 
pany require©  all  wood  to  be  placed  not  nearer  than  siy  feet 
from  the  cross-ties.  I  never  measured  distance  of  wood  from 
ties,  only  saw  it." 

L.  C.  Hedgepeth  testified :  "I  was  notified  to  remove  this 
wood  ;  that  the  section  master  wanted  to  put  in  a  switch  there. 
I  stated  that  I  did  not  own  the  wood,  but  I  repeated  to  plain- 
tiff that  company  wanted  this  wood  removed,  that  they  desired 
to  put  in  a  siding  there.  I  did  not  repeat  it  to  plaintiff  at  the 
request  of  any  one,  but  of  my  own  motion.  A  negro  delivered 
me  the  message.  I  don't  know  who  sent  him."  Judgment 
for  plaintiff ;  appeal  by  defendant. 

Xo  counsel  for  the  plaintiff. 

St.  Leon  Scvll,  for  the  defendant. 

DoroLAs,  J.,  after  stating  the  case.     At  the  close  of  the 
plaintiff's  evidence,  the  defendant  moved  for  a  judgment 
as  of  nonsuit.     This  was  properly  refused.     Permitting  its 
Vol.  181—34 
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track  and  right  of  way  to  become  covered  with  dead  grass  and 
combustible  material  was  at  least  evidence  of  negligence. 
The  defendant,  after  introducing  evidence,  offered  various 
prayers   for  instruction,  among  which  were  the  following: 

"9.  Upon  the  whole  evidence,  the  plaintiff  can  not  recover. 

"10.  Upon  the  whole  evidence,  the  defendant  is  not  guilty 
of  negligence,  and  the  plaintiff  can  not  recover." 

In  view  of  the  substantial  evidence  tending  to  prove  negU- 
gence,  these  prayers  were  manifestly  improper,  and  would 
have  been  so  in  any  event.  Where  there  is  no  evidence  tend- 
ing to  prove  negligence,  or  nothing  more  than  a  mere  scintilla, 
the  Court  may  so  instruct  the  jury;  but  in  all  such  caao^, 
the  evidence  must  be  construed  most  strongly  against  the 
party  asking  for  the  direction  of  the  verdict,  as  it  is  practi- 
cally a  demurrer  to  the  evidence.  All  contradictions  must  be 
solved  in  favor  of  the  opposite  party,  taking  his  evidence  as 
true,  and  construing  all  the  evidence  in  the  light  most  favor- 
able to  him.  Cowles  v.  McNeill,  125  N.  C,  385 ;  Coley  v. 
Railroad,  129  N.  C,  407,  cases  there  cited.  The  form  of 
the  prayer  is  itself  objectionable,  as  it  assumes  that  equal 
weight  is  to  be  given  to  all  the  evidence.  The  prayer  should 
be  substantially  to  the  effect  that  there  is  no  evidence  tending 
to  prove  the  negligence  of  the  defendant  or  the  plaintiff,  as 
the  case  may  be.     A  mere  scintilla  is  not  considered  evidence. 

Two  of  the  defendant's  prayers  were  given,  as  follows : 

"1.  If  the  jury  shall  find  from  the  evidence  that  the  plain- 
tiff piled  or  raked  up  the  wood  on  defendant's  right  of  way, 
very  near  the  track,  without  obtaining  consent  of  defendant, 
then  and  in  that  event  the  plaintiff  assumed  all  risk  of  fire 
from  defendant's  engine,  and  plaintiff  can  not.  recover/' 

"8.  The  plaintiff  must  go  further  and  show  more  than 
that  the  right  of  way  was  not  clear  of  stubble,  etc.,  but  must 
also  show  to  the  satisfaction  of  the  jury  that  the  fire  origi- 
nated from  defendant's  engine  before  plaintiff  can  be  allowed 
to  recover.'' 
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The  Court  further  charged  the  jury  as  follows,  to  which 
defendant  excepted: 

"1.  If  the  jury  find  that  the  wood  was  placed  on  the  right 
of  way  by  consent  of  def endant,  for  shipment,  and  that  along 
that  section  of  the  road  the  track  and  right  of  way  were  foul 
and  littered  with  inflammable  material,  and  that  sparks  were 
communicated  from  defendant's  engine  to  this  inflammable 
material,  and  that  such  flre  spread  and  extended  to  plaintiff's 
wood  and  destroyed  it,  you  will  answer  the  first  issue  'Yes.' 
"2.  If  you  find  that  defendant  had  a  rule  and  regulation 
prohibiting  the  placing  of  wood,  delivered  on  right  of  way, 
within  six  feet  of  said  road-bed,  and  that  plaintiff  did  place 
his  wood  within  six  feet  of  said  road-bed,  that  would  be  negli- 
gence on  the  part  of  plaintiff,  and  if  you  further  find  that 
the  sparks  from  the  engine  were  communicated  directly  from 
the  engine  to  this  wood,  by  reason  of  its  dangerous  proximity, 
it  would  be  contributory  negligence,  and  you  will  answer  the 
second  issue  Tes.' " 

We  see  no  error  in  these  instructions^  of  which  the  defend- 
ant can  complain,  and  in  fact  it  might  well  be  questioned 
whether  the  second  one  is  not  too  favorable  to  the  defendant, 
inasmuch  as  it  holds  the  plaintiff  to  the  observance  of  a  rule 
which  does  not  appear  to  have  been  brought  to  his  knowledge. 
We  think  that  these  instructions,  with  the  prayers'  given, 
fairly  and  sufficiently  present  the  defendant's  case.  The  re- 
maining prayers  were  properly  refused. 

There  are  many  exceptions  to  the  evidence,  none  of  which 
can  be  sustained.  It  was  proper  and  necessary  for  the  plain- 
tiff to  show  that  the  wood  was  placed  on  defendant's  right  of 
way  "with  its  permission,  for  the  pi:^rpose  of  shipment,  and  that 
it  jvaa  not  close  enough  to  the  track  to  interfere  in  any  way 
with  the  passage  of  a  train.  In  the  absence  of  error,  the 
J  ndgment  must  be 
Affirmed. 


682  IN  THE  SUPREME  CJOURT.  [131 

Worth  v.  WiLMmoiON. 

WORTH  V.  WILMINGTON. 
(Filed  December  16,  1902.) 

1.  APPEAL— JBtfles  of  Oourti— Rules  5,  n^-Dismisaai. 

A  motion  by  the  appellee  to  docket  and  dismiss,  made  before  tlie 
docketing  of  the  transcript,  though  not  at  the  first  oppo^ 
tunity,  will  be  allowed. 

2.  APPEAL— Z)fami««al — Rules  of  Court — Rules  5,  17 — Transcript 

Where  the  trial  Judge  fails  to  settle  a  case  on  appeal,  so  that  the 
transcript  may  be  docketed  seven  days  before  the  call  of  tbe 
district,  the  appellant  must  docket  so  much  of  the  record  as 
he  can  obtain,  or  if  none  is  obtainable,  make  affidavit  of  that 
fact  and  move  for  certiorari. 

Action  by  W.  E.  Worth  against  tke  City  of  Wilmington. 
Action  by  the  plaintiff  to  reinstate  this  case. 

Meares  &  Ruark,  for  the  plaintiff. 
E.  K.  Bryan,  for  the  defendant. 

Clakk,  J.  The  appellant  failed  to  docket  his  transcript 
on  appeal  seven  days  before  the  beginning  of  the  call  of  the 
docket  of  the  district  to  which  it  belongs.  Rule  5,  128  N. 
C,  634.  The  appellee  might  have  then  moved  to  docket  and 
dismiss.  Rule  17,  128  N.  C,  638.  The  appellee  did  not 
move  to  dismiss  at  this  his  earliest  opportunity,  but  he  sub- 
sequently made  the  motion  before  the  appellant  docketed,  and 
the  appeal  was  dismissed.  The  appellant  now  moves  to  rein- 
state: 

1.  Because  the  appellee  did  not  move  to  dismiss  at  the  first 
opportunity.  But  he  could  so  move  at  any  subsequent  time, 
provided  it  is  done  before  the  appellant  dockets  his  appeal, 
just  as  the  appellant  can  docket  at  any  time  during  that  term 
subsequent  to  the  required  time,  provided  he  does  so  before 
the  appellee  moves  to  docket  and  dismiss  under  Rule  17. 
Benedict  i\  Janes,  at  this  term,  and  cases  there  cited. 
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2.  The  appellant  moves  to  reinstate  because,  as  he  alleges, 
the  Judge  had  not  settled  the  "cai&e  on  appeal'^  in  time  to 
permit  the  same  to  be  sent  up  and  filed  seven  days'  before  be- 
ginning the  call  of  the  docket  of  the  district  to  which  the 
appeal  belongs.  But,  in  such  case,  it  was  the  duty  of  the 
appellant  to  docket  the  rest  of  the  record,  or  all  that  he  could 
obtain  (or,  if  none  obtainable,  with  aflSdavit  of  that  fact), 
and  move  for  a  writ  of  certiorari.  This  has  been  uniformly 
held,  and  numerous  cases  are  cited  in  BurreU  v.  Hughes,  120 
N.  C,  277,  upon  which  the  Court  said:  "There  are  some 
matters  at  least  which  should  be  deemed  settled,  and  this  is 
one  of  them,"  and  several  cases  since  are  cited  in  Norwood  v. 
Pratt,  124  N.  C,  745.  Since  which  last  case^  the  Court  has 
followed  the  rule  therein  settled  without  deeming  it  neces- 
8*ary  to  add  any  opinions  to  those  already  published  and  re- 
iterated so  often.     The  motion  to  reinstate  is  denied. 

Motion  Denied. 


GREEN  y.  GREEN. 
(Filed  December  18,  1902.) 


1.  DIVORCE — From    Bed    and    Board — Evidence — Sufficiency — The 
Code,  Sec.  1286. 

A  diTorce  from  bed  and  board  will  be  granted  the  wife,  if  it  is 
shown  that  the  husband  made  foul  and  injurious  accusa- 
tions^  refused  to  5ed  with  her,  and  denied  she  was  his  wife. 

2.  DIVORCE — Bed  and  Board — Evidence — Competency. 

In  an  action  for  divorce  by  a  wife,  from  bed  and  board,  evidence 
of  the  acts  of  the  husband  within  six  months  before  the 
commencement  of  the  action  is  not  competent. 

Action  by  Maggie  V.  Green  against  John  A.  Green,  heard 
by  Judge  M.  H.  Justice  and  a  jury,  at  September  Term, 
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1902,  of  the  Superior  Court  of  Jackson  County.     From  a 
judgment  for  the  defendant,  the  plaintiff  appealed. 

Walter  E.  Moore,  for  the  plaintiff. 
Coleman  C.  Cowan,  for  the  defendant 

Clabk,  J.  This  is  an  action  for  divorce  from  hed  and 
board.  The  complaint  alleges,  in  substance,  that  on  or 
about  4  September,  1900,  the  defendant  cursed  and  abused 
the  plaintiff,  drawing  back  his  fists  to  strike  her  (which  plain- 
tiff avoided  by  stepping  back),  and  told  her  to  leave  his  hooise, 
that  he  did  not  respect  or  love  her,  and  this  in  the  presence 
of  a  neighbor,  and  states  her  conduct  to  show  that  she  did  not 
provoke  it ;  that  the  defendant  was  jealouQ,  and  if  she  spoke 
to  any  man  or  went  to  any  neighbor's  house,  the  defendant 
would  get  mad  and  would  not  speak  to  her  for  several  days, 
and  that  she  did  nothing  to  cause  jealousy,  stating  her  con- 
duct ;  that  for  at  least  six  months  prior  to  4  September,  1900, 
the  day  the  plaintiff  was  driven  from  the  defendant's  house^ 
he  had  slept  in  the  store  house,  and  refused  to  stay  in  the 
dwelling  house  and  sleep  with  this  affiant,  though  she  had 
often  begged  him  so  to  do,  and  had  withdrawn  during  tibat 
time  all  marital  intercourse  from  the  plaintiff,  and  had  de- 
nied his  being  father  of  their  children ;  whereupon,  she  avers 
that  snich  indignities  have  rendered  her  condition  intolerable 
and  life  burdensome.     The  Code,  Sec.  1286. 

The  plaintiff  testified  that  she  was  25  years  old,  and  the 
defendant  59 ;  that  they  had  been  married  six  years  and  had 
two  children,  and  testified  somewhat  more  in  detail  to  the 
state  of  facts  above  set  out,  and  introduced,  without  objection, 
a  long  letter  from  the  defendant,  written  in  November,  1900, 
soon  after  the  separation,  in  which,  among  other  insulting 
things,  he  repeats  that  the  children  are  not  his,  and  charges 
that  they  were  begotten  by  the  plaintiff's  uncle.     Upon  de- 
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murrer  to  the  evidence,  the  Court  gave  judgment  of  nonsuit. 
In  this  there  was  error. 

In  Coble  v.  Coble,  65  N.  C,  392,  it  is  said  that  it  is  not 
necessary  that,  to  render  the  plaintiff's  condition  intolerable 
and  life  burdensome,  there  should  be  a  striking,  or  even  a 
touching  of  the  body,  but  foul  and  unjust  accusations'  often 
repeated,  with  a  withdrawal  of  intercourse  and  refusing  to 
bed  with  his  wife,  and  (in  that  case)  threats  of  deadly  vio- 
lence, were  sufficient  Here,  we  have  all  these  except  the  last, 
and  in  addition  we  have,  here,  the  offer  to  strike  and  the  ex- 
press charge  of  the  illegitimacy  of  the  children.  Would  it 
be  reasonable,  should  ihe&e  facts  be  sustained  by  a  verdict,  to 
compel  the  plaintiff  to  again  bed  and  board  with  the  defend- 
ant by  refusing  a  judicial  separation  and  alimony  for  her 
support  9  The  defendant,  according  to  the  allegation  and  evi- 
dence, has  abeady  given  himself  such  separation  from  bed 
and  board  by  abandoning  the  plaintiff,  living  separate  and 
apart  from  her,  and  refusing  conjugal  relations,  and  it  ap- 
pears is  defending  this  action  simply  to  avoid  contributing 
to  her  support.  In  Erwin  v.  Erwvn,  57  N.  C,  82,  the  facts 
were  almost  identical  with  those  in  this  case. 

The  complaint  states  the  circumstances  specifically,  giving 

time  and   place,  as  required.     Martin  v,  Martin,  130  N.  C, 

27,  and  Ladd  v.  Ladd,  121  N.  C,  118,  and  numerous  cases 

cited  therein;  also  specifically  her  conduct  on  the  occasions 

referred  to,  that  it  may  be  seen  that  her  allegation  that  there 

was  "no  provocation  on  her  part,^'  was  not  a  conclusion  of 

law  or  fact  draw  by  herself.     Jackson  v.  Jackson,  105  N.  C, 

at  page  438,  and  cases  there  cited,  and  O'Connor  v,  0' Connor, 

109  If.  C,  139.     The  answer  denies*  the  allegations  of  the 

complaint,  but  sets  up  no  counter  allegations  of  conduct  on 

the  part  of  the  plaintiff  in  bar  of  a  divorce,  notwithstanding 

the  eomplaint. 

The  letter  of  November,  1900,  it  is  true,  was  written  with- 
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in  six  months  of  bringing  the  action,  and  it  may  be  (which 
we  do  not  decide)  should  have  been  ruled  out  if  excepted  to; 
but  it  was  only  a  reiteration  of  what  was  already  in  evidence, 
save  the  charge  that  the  plaintiff's  uncle  was  specifically 
named  as  the  father  of  the  children,  whose  paternity  he  had 
before  disclaimed,  according  to  the  plaintiff's  evidence.  This 
additional  indignity  having  been  within  six  months  before 
action  brought,  was  clearly  incompetent,  and  that  part  of  the 
letter  should  have  been  excluded  by  the  Court  ex  mero  motu, 
but  in  withholding  the  case  from  the  jury  there  was 
Error. 


WATKINS  v.  KAOLIN  MANUFACTURING  CO. 
(Filed  December  18,  1902.) 

1.  MORTGAGES— rrtwt  Deeds — Trustee— Damages, 

The  owner  of  land  may  bring  an  action  for  damafces  thereto, 
though  she  has  executed  a  deed  of  trust  thereon. 

2.  PLEADINGS — Complaint — Sufficiency — Personal     Injuries — Dam- 

ages, 

A  complaint,  alleging  that  the  plaintiff  was  greatly  disturbed  in 
body  and  mind  to  her  damage,  sufficiently  alleges  a  personal 
Injury. 

3.  ISSUES— TAe  Vode,  Sec,  260— Pleadings. 

The  Issues  submitted  In  this  case  were  raised  by  the  pleadings. 

4.  DAMAGES — Personal  Injuries — Fright — Nervousness, 

An  action  for  damages  will  He  for  physical  Injury  or  disease  re- 
sulting from  fright  or  nervous  shocks  caused  by  negligent 
acts. 

Action  by  Flora  J.  Watkins  against  the  Kaolin  Manufac- 
turing Company,  heard  by  Judge  Fred.  Moore  and  a  jury,  kt 
May  Term,  1902,  of  the  Superior  Court  of  Jackson  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 


J 
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Walter  E,   Moore,   and  Shepherd  &  Shepherd,  for  the 
plaintiff. 

Coleman  C,  Cowan,  for  the  defendant. 

Cook,   J.     The  substantial  questions  raised  by  the  de- 
fendant's assignments  of  error  are: 

1.  Could  the  cause  of  action  for  damage  done  to  the  house 
and  land  be  maintained  by  plaintiff  trustor? 

2.  Does  the  complaint  state  a  caus^  of  action  for  physical 
injury  to  plaintiff  ? 

3.  Does  a  cause  of  action  lie  for  physical  injury  resulting 
from  fright  and  nervousness  caused  by  negligent  acts? 

As  to  the  first  question,  it  is  clear  that  the  plaintiff  had 
the  right  to  bring  this  action  for  damages  done  to  the  freehold. 
She  owned  the  premises  in  fee,  subject  to  a  deed  of  trust  ex- 
ecuted thereon  to  secure  a  debt.     The  conveyance  of  the  title 
to  the  trustee  did  not  disturb  her  possession  or  ownership  as 
to  trespassers  and  tort  feasors.     So  long  as  the  property  was 
of  sufficient  value  to  secure  the  payment  of  the  ^ebt,  the 
tmstee  and  cestui  que  trust  could  sustain  no  loss  or  injury  by 
reason  of  damages  done  to  the  premises ;  therefore,  the  loss  by 
reason  of  the  damage  would  fall  upon  the  trustor,  the  equit- 
able owner,  and  she  being  the  party  really  injured  had  a 
right  to  maintain  the  action.     She  was  in  possession  of  the 
land,  and  being  the  equitable  owner,  had  the  right  to  recover 
in  an  action  of  ejectment,  although  the  legal  title  was  in  the 
tmstee.     Murray  v.  Blachledge,  71  N.  C,  492 ;  Farmer  v. 
Dcmiel,  82  K  6.,  152 ;  C(mdry  v,  Cheshire^  88  K  C,  375 ; 
ToA/lor  V.  Eatmmi,  92  N.  C,  601 ;  Graves  v.  Trueblood,  96 
N.  C,  495. 

The  trustee,  holding  the  legal  title,  might  have  been  made 
a  party  to  the  action,  but  his  recovery  would  have  enured  only 
to  the  benefit  of  the  trustor,  which  could  be  of  no  concern  to 
the  trespasser  or  tort  feasor.     A  judgment  in  an  action  be- 
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tween  the  equitable  owner  in  possession  and  the  defendant 
for  damages  to  the  premises  would  be  a  bar  to  an  action  by 
the  trustee.  So,  no  loss  could  befall  the  defendant.  EaA 
defendant  deemed  the  trustee  a  necessary  party  to  the  action, 
he  should  have  demurred  (The  Code,  Sec.  239,  subsection  4), 
or  answered  (Sec.  241),  otherwise  it  will  be  deemed  to  have 
been  waived.     Sec.  242. 

As  to  the  second  question:  Plaintiff  alleges  that  she  'Tie- 
came  so  nervous  and  frightened  from  the  negligent  and  care- 
lees  conduct  and  blasting  of  defendant,  that  she  could  not 
sleep  at  night  and  was  greatly  disturbed  in  body  and  mind, 
as  well  as  for  herself  and  the  safety  of  her  children  as  the 
destruction  of  her  property,  to  her  great  damage  in  the  sum 
of  nineteen  hundred  and  ninety-nine  dollars.'^  To  sustain 
this  allegation,  she  was  allowed  to  prove  that  the  blasting  ren- 
dered her  almost  helple&B  ;  that  she  could  not  go  about  her  daily 
duties,  and  could  not  keep  on  her  feet  to  attend  to  her  chil- 
dren ;  that  it  has  affected  her  ever  since,  and  has  caused  her 
female  trouble  out  of  its  regular  course.  Under  the  old  sys- 
tem of  pleading,  this  variance  would  be  fatal,  but  under  the 
provisions  of  The  Code,  the  rule  is  greatly  modified,  and 
pleadings  must  be  liberally  construed  for  the  purpose  of  de- 
termining their  effect  with  a  view  to  substantial  justice  be- 
t\veen  the  parties.  The  Code,  Sec.  260.  From  a  liberal  con- 
struction of  plaintiff's'  allegation,  it  appears  that  the  alleged 
negligent  blasting  greatly  disturbed  her  in  body  and  mind, 
causing  her  to  become  so  nervous  and  frightened  that  she 
could  not  sleep  at  night,  causing  her  great  damage ;  and  as  the 
result,  she  proves  that  she  was  physically  injured  as  above 
stated,  to  which  defendant  excepted,  but  did  not  allege  that  it 
was  misled  by  such  a  variance ;  therefore,  plaintiff  was  not 
called  upon  to  amend  her  complaint  so  as  to  conform  to  the 
proof,  and  the  variance  is  deemed  immaterial.  The  Cfede, 
Sec.  269 ;  Lilly  v.  Baker,  88  N.  C,  151 ;  Patrick  v.  Bailroad. 
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98  N.  C,  422 ;  Lawrence  v.  Hester,  93  K  C,  79 ;  Usury  v. 
Suit,  91  K  0.,  406 ;  Bank  v.  Burgwyn,  116  K  C,  122.  It 
appearing  that  the  defendant  was  not  misled,  the  variance  be- 
tween the  allegation  and  proof  must  be  deemed  to  have  been 
immaterial  Oibbs  v.  Fuller,  66  K  C,  116.  Plaintiff,  in 
her  complaint,  did  not  allege  that  she  had  been  rendered  al- 
most helpless  in  consequence  of  such  fright  and  nervousness, 
or  that  she  could  not  go  about  her  daily  duties,  and  has  been 
afflicted  ever  since  with  female  trouble  out  of  it&*  regular 
oourse ;  but  if  defendant  had  alleged  that  it  had  been  misled 
by  such  proof,  and  had  proved  the  same  to  the  satisfaction  of 
the  Court,  the  Judge  may  have  ordered  that  the  complaint  be 
amended  (Sec.  269,  The  Code),  for  amendments  to  pleadings 
which  further  justice,  speed  the  trial  of  causes,  or  prevent 
circuity  of  action  and  unnecessary  expen£<e,  are  allowed  on 
proper  terms.  Commissioners  v.  Blair,  76  N.  C,  136.  It 
clearly  appears  from  the  language  of  the  allegation  that 
plaintiff  intended  to  charge  that  physical  injury  was  done  to 
her — "was  greatly  disturbed  in  body,  *  *  *  to  her 
great  damage" — and  we  think  it  does  state  a  cause  of  action 
for  physical  injury.  If  defendant  was  misled  and  not  put 
upon  proper  notice  by  it  that  plaintiff  would  offer  evidence 
of  injuries  to  her  person  resulting  from  fright,  then  it  had  its 
remedy  under  section  269  of  The  Code.  Or,  if  defendant 
did  not  understand  the  precise  nature  of  the  charge  made  in 
the  complaint,  it  had  its  remedy  by  applying  to  the  Court 
for  an  order  to  have  it  made  more  definite  and  certain 
(Clark's  Code,  Sec.  261,  and  cases  there  cited).  It  does  noi 
appear  from  the  record  that  any  substantial  rights;  of  the  de- 
fendant were  affected  by  the  failure  to  more  fully  set  out 
plaintiff's  cause  of  action,  in  which  case  the  Court  properly 
disregarded  the  alleged  defect  in  the  pleadings.  The  Code, 
Sec.  276. 

Counsel  having  disagreed  upon    the    issues,    they    were 
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framed  by  the  Judge,  and  it  is  contended  by  the  defendant 
that  there  was  error  in  gnibraitting  the  fourth  and  fifth  issues^ 
for  that  they  were  not  raised  by  the  pleadings ;  Miller  t?. 
Miller,  89  N.  C,  209 ;  Christmas  v.  Haywood,  119  N.  C, 
130;  and  that  where  the  pleadings  do  not  distinctly  and 
unequivocally  raise  an  issue^  it  should  not  be  submitted. 
Spragve  v.  Bond,  113  N.  C,  562.  But  an  issue  was  raided 
by  the  pteadings.  Bearing  in  mind  the  requirement  of  the 
statute  (Sec.  260),  that  "in  the  construction  of  a  pleading  for 
the  purpose  of  determining  its  effect,  its  allegations  shall  be 
liberally  construed  with  a  view  to  substantial  justice  between 
the  parties',"  this  contention  can  not  be  sustained.  PlaintifPa 
allegation  is  that  she  was  "greatly  disturbed  in  body,  *  *  * 
to  her  great  damaga"  ♦  »  *  Th^  fourth  issue  is,  "Was 
the  plaintiff  injured  by  the  negligence  of  the  defendant,  as 
alleged  in  the  complaint?"  And  the  fifth,  "What  compen- 
satory damages,  if  any,  is  the  plaintiff  entitled  to  recover  far 
her  personal  injuries?"  luBtead  of  alleging  that  she  was 
"injured,"  she  alleged  that  she  was  "disturbed  in  body,"  to 
her  great  damage.  "Disturb,"  says  Webster,  primarily 
means  "to  throw  into  disorder  or  confusion ;  to  derange ;  to 
interrupt  the  settled  state  of;  to  excite  from  a  state  of  rest" 
So,  substituting  the  word  "injured"  for  "disturbed  in  body," 
and  the  words  "for  her  personal  injuries,"  for  "the  disturb- 
anee  in  body,"  did  not  change  the  issue  with  respect  to  the 
damage  complained  of,  in  the  sense  in  which  the  words  "di^ 
tfirbed  in  body,"  coupled  with  "to  her  great  damage,"  are 
used  in  the  allegation,  which  we  understand  to  be  that  her 
body  was  thrown  into  a  state  of  disorder,  and  thereby  injured. 
As  to  the  third  question:  We  are  of  the  opinion  that  an 
action  will  lie  for  physical  injury  or  disease  resulting  from 
fright  or  nen^ous  shocks  caused  by  negligent  acts.  From 
common  experience,  we  know  that  serious  consequences  fre- 
quently follow  violent  nervous  shocks  caused  by  fright,  oftan 
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reeulting  in   spells  of  sickness,  and  sometimes  in  sudden 
death.     Whether  the  physical  injury  was  the  natural  and 
proximate  result  of  the  fright  or  shock,  is  a  question  to  be 
determined  by  the  jury  upon  the  evidence,  showing  the  con- 
ditions, circtmistances,  occurrences,  etc.     But  it  must  also 
appear  that  the  defendant  could  or  should  have  known  that 
such  negligent  acts  would,  with  reasonable  certainty,  cause 
such  result,  or  that  the  injury  resulted  from  gross  careless- 
ness' or  recklessness,  showing  utter  indifference  to  the  conse- 
qiiences,  when  they  should  have  been  contemplated  by  the 
party  doing  such  acts.     As  a  condition  precedent  to  recovery 
in  such  cases,  it  must  appear  that  thei  defendant  must  or 
ought  to  have  known  of  plaintiff's  perilous  position  or  condi- 
tion, against  which  he  should  have  to  exercise  carie',  otherwise 
such  injury  could  not  be  within  the  contemplation  of  the 
actor,  and  put  him  upon  notice  as  to  this  special  care. 

In  the  case  at  bar,  defendant  company's  servants  acted 
with  utter  indifference  to  the  plaintiff's  safety,  and  knew  that 
plaintiff  was  a  woman,  and  that  she  and  her  little  children 
lived  and  were  in  her  house  only  sixty  steps  away,  and  ex- 
posed to  the  danger ;  and  after  being  asked  by  her  to  direct 
the  blasting  so  as  not  to  throw  the  rocks  upon  her  house,  con- 
tinued to  blast,  throwing  the  stones  from  the  size  of  a  gallon 
bucket  down  to  small  stones  upon  and  through  her  house, 
and    into  her  yard  and  garden   (depositing  as  much  as  a 
"wagon  load  of  rock  in  her  yard,  and  several  wagon  loads  in 
her  garden),  making  it  necessary  for  her  and  her  children  to 
secret  themselves  in  the  basement  behind  a  stack  chimney, 
and  even  there  they  were  in  danger.     From  the  fright  and 
nervous  shocks  received  from  such  blasting,  she  testified  that 
she  y^sis  rendered  almost  helpless,  and  could  not  go  about  her 
daily  duties,  and  could  not  keep  on  her  feet  to  attend  to  her 
children,  and  has  been  affected  ever  since;  that  it  has  caused 
her  female  trouble  out  of  its  regular  course.     They,  knowing 
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that  plaintiff  was  a  woman,  and  knowing  (or  ought  to  have 
known  of)  the  weaknesses  of  a  woman,  should  have  contem- 
plated the  effects  likely  to  be  produced  upon  her  by  such 
danger  and  fright. 

We  do  not  wish  to  be  understood  a^  holding  that  an  action^ 
in  a  case  like  this^  would  lie  for  mental  suffering  and  angniflli 
from  which  no  physical  injury  or  disease  directly  resulted, 
as  that  question  is  not  squarely  presented  in  this  appeaL 

In  Bell  V.  Oreat  Northern.  By.  Co.,  L.  R,,  26  Ire,,  428,  the 
leading  case  in  support  of  such  action,  it  is  held  that  if  suoh 
bodily  injury  (serious  impairment  to  health)  might  be  a  nat- 
ural consequence  of  fright^  it  might  be  an  element  of  damage 
for  which  a  recovery  might  be  had.  Sedgewick  on  Damages 
(8th  Ed.),  Sec.  861,  in  commenting  upon  it,  says:  ''The 
principle  adopted  in  this  case  would  seem  to  be  the  true  one. 
The  negligence  of  the  company  being  admitted,  any  injury 
directly  resulting  should  be  compensated." 

In  Purcell  v.  8t  Pcmi  City  By.  Co.,  48  Minn.,  134,  16  L. 
R.  A.,  203,  the  plaintiff,  a  pregnant  woman,  was  frightened 
by  the  negligent  conduct  of  defendant  in  running  its  cars, 
miscarried,  and  suffered  permanent  injury:  Held,  that  a 
cause  of  action  would  lie. 

In  Mack  v.  South  Bend  By.  Co.,  52  S.  C,  323 ;  68  Am.  St 
Rep.,  913 ;  40  L.  R.  A.  679,  the  plaintiff  threw  himself  down 
between  and  along  the  cross-ties  just  outside  of  the  rail,  bruis- 
ing and  injuring  his  person  and  barely  escaped  being  struck 
by  the  locomotive,  and  was  terribly  frightened  and  shocked, 
bis  mind  was  affected  and  partially  destroyed,  his  reason  un- 
balanced, and  for  a  long  time  was  made  ill  and  sick  and 
suffered  great  mental  anguish  and  physical  pain  arising  from 
the  terrible  nervous  shock  and  fright:  Held,  that  an  action 
would  lie.  SlooAie  v.  So.  Cat  By.,  Ill  Oal.,  668,  32  L.  IL 
A.,  193,  is  cited  as  an  authority,  but  does  not  apply  to  tiie 
principle  involved.     There,  the  recovery  was  had  for  mortifi- 
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cation,  nervoufl  effects  and  injuries  suffered  by  reason  of 
the  plaintiff  being  put  off  the  car  by  the  conductor,  after  hav- 
ing purchased  a  proper  ticket,  which  was  taken  up  by  the 
conductor  before  reaching  the  station  to  change  cars,  and  he 
failed  to  give  her  a  check  to  be  used  on  the  connecting  line. 
ITiose  whidi  hold  contra  are  HaUe^s  Curator  v.  Texas,  etc,. 
By.  Co.,  60  Fed.  Rep.,  557;  23  L.  R  A.,  774;  which  holds 
that  where  a  passenger  on  a  railroad  train  receives  no  bodily 
injury  from  an  accident  caused  by  the  company's  negligence, 
but  is  made  insane  by  the  excitement  and  suffering  resulting 
therefrom,  the  company  is  not  Kable  in  damages,  since  insan- 
ity is  not  a  probable  or  ordinary  result  of  exposure  to  rail- 
road accidents.     Etving  v.  Pittsburg,  etc.,  Ry.  Co.,  147  Pa., 
40 ;  14  L.  R  A.,  666 ;  30  Am.  St  Rep.,  709 ;  by  negligence 
of  defendant's  employees,  a  car  was  derailed  and  thrown 
against  plaintiff's  house,  subjecting  her  to  fright  and  ner- 
vous excitement,  permanently  weakening  and  disabling  her, 
exhibits  no  cause  of  action.     Mere  fright,  occasioned  by  acci- 
dent, producing  permanent  injury  to  the  nervous  system,  is  a 
result  too  remote  to  be  actionable.     Mitchell  v.  Rochester 

■ 

Ry.  Co.,  151  K  T.,  107 ;  34  L.  R  A.,  781 ;  56  Am.  St.  Rep., 
604;  plaintiff  was  frightened  by  defendant's  negligence  in 
allowing  its  horses'  to  nearly  strike  her,  from  the  fright  of 
which  she  miscarried:  Held,  no  action  lies  where  there  is  no 
immediate  personal  injury.     Victoria  Ry.  Commission,  de- 
fendants, and  Coultes,  plaintiff,  L.  R  13  -App.  Cases,  222, 
held,   that  damages  for  a  nervous  shock  or  mental  injury 
caused  by  fright  at  an  impending  negligent  collision,  are  too 
remote.     White  v.  Sanders,  168  Mass.,  298;  rock  thrown 
through  a  window  and  frightened  a  woman  who  suffered  from 
nervousness :  l^eld,  not  to  be  actionable.     Spade  v.  Lynn  and 
Boston  Ry.  Co.,  168  Ma&B.,  285 ;  38  L.  R  A.,  512 ;  60  Am. 
St.  Kep.,  393 ;  the  conductor  negligently  put  a  drunken  man 
off  tlie  car;  plaintiff  became  frightened  by  the  row,  and 
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suffered  mental  and  physical  pain  and  anguish,  and  was  put 
to  great  expense,  but  no  physical  injury  or  di^^ease  followed 
from  it :  Held,  that  the  action  would  not  lie.  Wyman  v. 
Leavitt,  71  Me.,  227 ;  36  Am.  Kep.,  303 ;  is  to  like  effect;  but 
the  Court  adds  that  "whether  fright  of  sufficient  severity  to 
cause  physical  disease  would  support  an  action,  we  do  not 
now  inquire." 

After  a  careful  examination  of  all  of  the  defendant's  as- 
signments of  error,  we  find  no  substantial  error,  and  the 
judgment  is* 

Affirmed. 


LOVE  V.  ATKINSON. 
(Filed  December  18,  1902.) 


FRAUDS.  STATUTE  OF— -Vendor  and  Purchaser — Contracts. 

A  vendor  who  signs  a  contract  for  the  sale  of  land  can  not  en- 
force the  payment  of  the  purchase-money  by  the  vendee  il 
he  has  not  signed  the  contract,  though  the  vendee  has  paid  a 
part  of  the  purchase-money  and  has  been  put  in  posseasloii. 

Action  by  W.  B.  Love  and  others  against  E.  C.  Atkinaoiv 
and  others,  heard  by  Judge  Fred.  Moore  and  a  jury,  at  May 
Term,  1902,  of  the  Superior  Court  of  Jackson  County. 
From  a  judgment  of  nonsuit,  the  plaintiffs  appealed. 

Walter  E.  Moore,  and  Z?.  L.  Love,  for  the  plaintiffs. 
W.  B,  &  H.  R,  Ferguson,  for  the  defendants. 

Montgomery,  J.  This  action  was  brought  to  enforce  the 
collection  of  a  balance  due  on  a  contract  to  p'Nl  the  purchase 
money  for  a  tract  of  land,  bargained  to  be  sold  i^the  plain- 
tiff to  the  defendant  The  contract  was  in  the  xia?^(U?^  * 
bond  for  title,  properly  executed  by  the  plaintiff     bu? 
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signed  by  die  defendants,  or  either  of  them,  or  by  the  law- 
fully authorized  agent  of  either  of  them.     The  statute  of 
frauds  was  pleaded  in  bar  of  any  recovery  by  the  plaintiff. 
The  plaintiff  offered  evidence  tending  to  show  that  at  the  time 
oi  the  execution  of  the  bond  for  title  by  the  plaintiffs,  the  de- 
fendant Atkinson  accepted  the  same,  paid  $76  in  cash  of  the 
purefaase  money,  and  had  it  registered;  that  the  plaintiffs 
surrendered  the  possession  of  the  premises  to  the  defendants, 
and  that  the  defendants  have  been  cutting  lumber  from,  and 
building  a  railroad  and  hou&ies  upon  the  same;  that  the  de- 
fendants are  still  in  possession  and  have  refused  to  pay  the 
balance  of  the  purchase  money,  although  the  plaintiffs,  in 
proper  time,  had  tendered  a  proper  deed  for  the  land  and 
premises ;  and  that  the  defendants  have  never  given  notice  to 
the  plaintiffs  of  any  intention  to  abandon  the  contract,  or  to 
surrender  the  possession  of  the  land  to  the  plaintiffs.     The 
evidence  was  refused  by  his  HonorJ  and  upon  intimation  by 
the  Court  that  the  plaintiffs  could  not  recover,  they  took  a 
nonsuit  and  appealed. 

The  question  presented  for  decision  is  this :  Can  the  vendor 
who  has  executed  a  written  contract  for  the  sale  of  land  en- 
force the  contract  for  the  sale  of  land,  enforce  the  contract 
and  compel  the  vendee,  who  has'  partly  performed  the  con- 
tract and  who  has  been  put  in  possession  of  the  premises,  but 
^'ho  has  not  himself  signed  the  contract,  to  pay  the  purchase 
money  ?     It  is  not  now  an  open  question.     In  Rice  v.  Carter, 
33   N.  C,  298,  where  there  was  a  written  contract  for  the 
aale  of  land  executed  by  the  vendor,  but  not  assigned  by  the 
▼endee,  the  defendant  relied  on  the  statute  of  frauds.     The 
Court    said  there:  "The  contract  in  this  case  was  for  the 
sale  iy£  land.     The  defendant  signed  no  memorandum  or  note 
in  writing,  whereby  he  can  be  charged ;  and  we  are  at  a  loss 
to   see    any  ground,  at  all  plausible,  to  support  an  action 
■|inst  him  upon  a  mere  verbal  promise.     Laythroop  v,  Bry- 

^^  *     Vol,  181-a5 
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aiit^  2  Bing.  N.  ('.,  744.  I'he  defendant,  there,  had  signed  a 
written  contract  to  convey  land.  The  plaintiff  (like  the  de- 
fendant in  this  case)  had  only  made  a  verbal  promise  to  pay 
the  price,  and  it  was  urged  for  the  defendant  that  he  ought 
not  to  be  held  liable  under  his  written  promise,  inasmuch  as 
the  plaintiff  was  not  bound  by  his  verbal  promise ;  but,  said 
the  Chief  Justice,  "Whose  fault  was  that?  The  defendant 
might  have  required  the  plaintiff's  signature.  It  was  taken 
for  granted,  and  as  a  thing  not  debatable,  that  the  party  who 
did  not  sign  the  memorandum  or  note  in  writing,  was  not  lia- 
ble, and  the  idea  of  his*  being  liable  was  not  even  suggested." 

In  Simms  v.  Killiam,  34  X.  C,  262,  the  Court,  through 
Chief  Justice  Ruffin,  said :  "It  was  argued  at  the  bar  that  the 
policy  of  the  act  was  to  protect  owners  of  real  estate  from 
being  deprived  of  it  without  written  evidence,  under  their 
own  hands,  and  that  a.  promise  to  pay  money  for  land  is  not 
within  the  mischief.     But  the  danger  seems  as  great  that  a 
purchase  at  an  exhorbitant  price  may,  by  perjury,  be  imposed 
on  one  who  did  not  contract  for  it,  as  that  by  similar  means 
a  feigned  contract  of  .sale  should  be  established  against  the 
owner  of  the  land.     Hence,  the  act,  in  terras,  avoids  entirely 
every  contract  of  which  the  sale  of  land  is  the  subject,  in 
respect  of  a  party,  that  is  either  party,  who  does  not  charge 
himself  by  his  signature  to  it  after  it  has'  l)een  reduced  to 
writing.'^     In  that  case,  the  writing  was  signed  by  the  vendor 
but  not  by  the  vendee,  the  purchase  money  paid,  possession. 
taken  of  a  large  portion  of  the  land. 

In  Mizdl  i\  Burncit,  49  N.  C,  249;  69  Am.  Dec,  744; 
Pearson,  J.,  for  the  Court,  said:  '*So,  if  the  vendor  binds 
himself  in  writing  and  is  content  to  take  the  verbal  proniiae 
of  the  purcha&er  to  pay  the  price,  it  is  his  own  fault,  and  he 
must  blame  himself  for  the  folly  of  getting  into  a  situation 
where  he  is  bound  but  the  other  party  can  not  be  charged,  \i 
lie  (^^-^cses  to  insist  upon  the  statute." 
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To  the  like  effect  are  the  c^wes  of  Wade  v.  City  of  New 
Bern,  77  ST.  C,  460 ;  Edwards  v.  Kelly,  53  N.  C,  69 ;  Haa-' 
grove  v.  Adcoch,  111  N.  C,  166. 

This  has  not  always  been  the  rule  in  North  Carolina.  The 
first  case  under  the  statute  was  that  of  Ellis  v,  Ellis j  16  N. 
C,  180,  where  it  was  decided  that  our  statute  ought  to  re- 
ceive the  same  construction  with  the  English  statute.  The 
English  Courts  had  decided  that  a  substantial  part  perform- 
ance of  a  parol  contract  would  take  the  case  out  of  the  statute, 
as  where  the  purchaser  had  been  put  in  possession  of  bar- 
gained premises,  upon  the  ground  that  it  would  be  a  fraud  in 
the  party  refusing  to  execute  it  under  such  circumstances. 
This  case,  however,  was  reviewed  very  soon  thereafter  and  re- 
versed.    16  K  C,  341. 

In  Ba7nes  v,  Teague,  54  N.  C,  277 ;  62  Am.  Dec.,  200 ; 
the  Court  said  that  the  case  of  Ellis  v.  Ellis  was  reviewed  and 
the  decree  reversed  in  16  N.  C,  at  page  341.     The  Court 
went  on  to  say:  "Our  Courts  having  discarded  the  construc- 
tion of  the  English  Courts  as  to  part  performance,     *     *     * 
we  have  no  hesitation  in  saying  that  a  defendant  may,  in  his 
answer,  admit  the  parol  contract  without  depriving  himself 
of  the  protection  of  the  statute  by  his'  plea  or  answer,  and  that 
the  Court  can  not,  under  such  a  state  of  things,  decree  a  speci- 
fic performance." 

It  does  not  alter  the  case  to  say  that  the  present  contract 
was  in  writing  and  signed  by  the  plaintiff,  the  vendor;  that  it 
was  not  altogether  in  parol.  It  was  a  parol  contract  so  far  as 
the  defendant  vendee  is  concerned,  and  can  not  be  enforced 
against  him,  he  pleading  the  statute  of  frauds,  although  ad- 
mitting the  contract. 

Jn  I?tinn  v.  Moore,  38  N.  C,  364,  the  same  principle  is 

announced,  the  position  of  the  parties  plaintiff  and  defendant, 

hoi/rever,  being  reversed.     In  that  case  (a  parol  contract  for 

the  sale  of  land),  the  plaintiff  alleged  that  he  had  agreed  to 

biiv   the    land  from  the  defendant,  had  paid  a  part  of  the 
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purchase  mon^y^  and  had  be«Q  given  posaeaeion  of  the  prem- 
iaee,  and  that^  upon  his  desiring  to  pay  the  balance  of  the 
purcha^^  money  and  procure  a  deed,  the  defendant  refused  to 
reeeive  the  money  or  make  the  deed.  The  object  of  the  bfll 
fiBS  twofold,  either  to  compel  the  defendant  to  make  a  dead 
for  the  land  to  the  plaintiff,  or  for  a  decree  for  an  account 
for  the  value  of  the  improvements  and  for  the  money  paid. 
The  CJourt  said :  **The  plaintiff  is  not  entitled  to  any  decree 
for  the  conveyance  of  the  land  claimed,  neither  is  he  entitled 
to  an  account,  and  that  the  land  should  be  held  as  security  as 
for  what  might  be  due  to  him.  If  the  defendant  Moore  had 
admitted  the  contract  as  set  forth  in  the  bill,  and  that  he  had 
put  the  plaintiff  into  possession,  on  the  authority  of  Baker  v, 
Carson,  21  N.  C,  381,  and  of  Albea  v.  Griffin,  22  N.  C,  9, 
we  should,  upon  the  plaintiff's  substantiating  by  evidence  his 
payments  and  improvements,  have  referred  the  case  to  the 
Master  for  a  report ;  and  this  upon  the  ground,  not  that  tiiis 
Court  could  in  a  case  of  this  kind,  give  the  plaintiff  anything 
by  way  of  damages  for  the  violation  of  a  contract,  but  because 
the  defendant,  after  making  the  contract  and  putting  the 
plaintiff  into  possession,  ought  not  to  be  allowed  to  put  him 
out  without  retnming  the  money  he  had  received  and  compen- 
sating him  for  his  improvements'.  It  would  be  against  ccm- 
science  that  he  should  be  enriched  by  gains  thus  acquired  to 
the  injury  of  the  plaintiff." 

In  Luton,  v.  Badham,  127  N.  C,  96;  53  L.  R.  A.,  387;  80 
Am.  St.  Rep.,  783 ;  it  was  held  that  one  who  had  entered  upon 
land  and  placed  thereon  improvements,  under  a  parol  contract 
to  convev,  can  recover  from  the  vendor  who  refuses  to  exe- 
cute  the  contract,  the  value  of  the  improvements,  though  the 
contract  be  denied  by  the  vendor ;  and  to  that  extent  the  case 
of  Dunn  v.  Moore,  38  N.  C,  364,  was  overruled.  Luton  v. 
Badliam,  stij^-a.  But  that  question  is  not  involved  in  tli\"?' 
appeal. 

Error. 
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RAVBNAL  V.  INGRAM. 
(Fltod  December  18,  1902.) 

1.  COVENANTS  — Warranty  — Deeds  — Judgments  — Possession  — 

Ouster, 

To  constitute  a  breach  of  warranty  there  must  be  an  ouster  or  a 
disturbance  of  the  possession,  and  a  judgment  against  a 
grantee  is  not  sufflciant. 

2.  PLEADINGS — Complaint— Covenants — Warranty — Ouster. 

A  defective  allegation  of  ouster,  in  an  action  for  breach  of  cove- 
nant of  warranty,  will  be  treated  as  a  defective  statement  of 
a  good  cause  of  action  if  the  defendant  takes  no  exceptioB 
thereto. 

Z,  PLEADINGS — Complaint  ---Covenants  — Warranty — Ouster — The 
Code,  Sec,  260. 

In  an  action  for  breach  of  a  covenant  of  warranty,  to  defend  the 
title  against  all  persons  claiming  under  the  covenantor,  a 
failure  to  allege  that  the  party  alleged  to  have  recovered 
the  land  from  the  plaintiff  claimed  under  the  covenantor, 
renders  the  complaint  defective,  which  defect  may  be  taken 
advantage  of  at  any  time. 

4.  COYKSAirrS— Warranty—Parties. 

A  grantee  without  warranty  may  maintain  an  action  against  a 
prior  grantor  with  warranty. 

5.  COVENANTS— Warranty— Parties. 

A  warranty  is  a  covenant  real  and  runs  with  the  estate,  and  can 
not  be  assigned  or  separated  from  it 

«.  COVENANTS— £rei«ur^—Par«e«. 

A  covenant  of  seizure  does  not  run  with  the  land,  and  may  be 
assigned  separate  from  it. 

7.  CHAMPERTY  AND   MAINTBINANCB— Parties— Covenant*— T^e 
Code,  Sec.  177. 

An  agreement  assigning  the  right  to  sue  for  a  breach  of  a  cove- 
nant of  warranty,  without  consideration,  and  for  the  pur- 
pose of  bringing  suit,  is  champertous,  and  the  assignee  can 
not  maintain  the  action,  he  not  being  the  real  party  in 
interest. 
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AoTioN  by  S.  F.  Ravenal,  Jr.,  against  G.  L.  Ingrani,  eoDBO- 
utor  of  John  Ingram,  heard  by  Judge  M.  H.  Justice  and  a 
jury,  at  November  Term,  1901,  of  the  Superior  CJourt  of 
Macon  County.  From  a  judgment  of  nonsuit,  the  plaintiff 
appealed. 

77.  G.  Rohertson,  for  the  plaintiff. 
F.  S.  Johnston,  for  the  defendant. 

FuKCHES,  C.  J.  This  is  an  action  for  breach  of  covenants 
contained  in  three  deeds  made  by  John  Ingram,  the  defend- 
ant's testator;  one  contained  in  a  deed  to  T.  J.  Corbin,  one  in 
a  deed  to  D.  N.  Evitt,  and  one  in  a  deed  to  H.  E.  Gibson. 
The  plaintiff  is  a  subsequent  purchaser  of  the  land  men- 
tioned in  the  two  first-named  deeds,  which  he  holds'  under 
deeds  without  warranty. 

The  plaintiff  then  allies  that  one  Henry  Stewart,  at 
Spring  Term,  1899,  of  Macon  Superior  Court,  recovered  a 
judgment  for  said  land,  and  thereby  the  plaintiffs  have  been 
disturbed  and  deprived  of  their  possession.  It  requires  more 
than  the  judgment  of  Court  to  constitute  a  breach  of  war- 
ranty. There  must  be  an  ouster,  or  a  disturbance  of  the 
possession  equivalent  to  an  ouster.  Mizell  v.  Rufpn,  118  K. 
C,  69.  And  no  right  of  action  accrues  upon  a  covenant  of 
warranty  until  there  is  such  ouster  or  disturbance.  Mizell  v. 
Rufftn,  supra. 

The  plaintiff's  complaint  is  very  defective  in  its  statement 
of  ouster ;  but,  as  it  says  that,  owing  to  the  action  of  Stewart,, 
he  has  been  disturbed  and  deprived  of  his  possession,  and  the 
defendant  seems  to  have  treated  this  as  a  sufficient  averment, 
by  not  demurring  or  by  not  taking  any  special  exception  to 
said  averment,  we  will  treat  this  part  of  the  complaint  as  a 
defective  statement  of  a  good  cause  of  action,  and  not  as  a 
statement  of  a  defective  cause  of  action.  Ladd  v.  Ladd,  121 
N.  C,  118. 


J 
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But  there  is  another  defect  in  the  complaint  which  is 
much  more  serious.  The  warranties  in  the  two  deeds  men- 
tioned to  Corhin  and  Evitt  are  special  warranties,  and  are  as 
follows:  "Do  hereby  covenant  to  warrant  and  defend  the 
title  to  the  aforesaid  described  land  against  the  claim  or 
claims  of  any  and  all  persons  claiming  through  or  under  us." 
Therefore,  to  create  a  breach  of  the  warranty,  it  was  neces- 
sary to  aver  and  show  that  Stewart  recovered  upon  a  title 
derived  from  the  said  John  Ingram,  the  grantor.  This  the 
plaintiff  does  not  allege;  and  we  must  suppose  that  it  was  not 
true,  or  it  would  have  been  alleged,  as  it  was  the  crucial 
point  in  his  case.  If  they  had  been  general  warranties,  al- 
though the  complaint  would  then  have  been  defective,  we  wUl 
Dot  say  but  what  it  might  have  been  sustained  as  a  defective 
statement  of  a  cause  of  action,  under  our  liberal  practice. 
The  Code,  Sec.  260.  But  as  liberal^  as  our  practice  is,  a  com- 
plaint so  vitally  defective  as  this  is  can  not  be  sustained,  and 
such  defect  may  be  taken  advantage  of  at  any  time,  even  in 
this  Court.     Mizell  v.  Ruffin,  supra. 

From  the  brief  filed,  it  would  seem  that  the  principal 
question  intended  to  be  presented  was,  whether  a  grantee 
without  warranty  could  maintain  an  action  against  a  prior 
grantor  with  warranty.  This  doctrine  seems  to  be  well  set- 
tled in  this  State  that  he  can.  Where  one  conveys  with  gen- 
eral warranty,  another  without  warranty,  another  with  war- 
ranty, and  still  another  without  warranty,  and  the  last  vendee 
is  evicted  by  title  paramount  to  the  warranting  grantor's,  he 
may  sue  either  of  the  warranting  grantors,  but  not  both  of 
them.  Marhland  v.  Crump,  18  N".  C,  94;  27  Am.  Dec., 
230 ;  Pearson's  Law  Lectures,  1 85.  But  under  the  plaintiff's 
defective  complaint,  this'  point  in  the  case  is  not  reached. 

This  disposes  of  the  action  so  far  as  the  two  first  war- 
ranties are  concerned.  But  the  plaintiff  includes  in  his  ac- 
tion a  claim  for  damages  on  account  of  a  breach  of  warranty 
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in  the  deed  to  Gibson.  This  he  can  not  maintain^  whatever 
rights  Gibson  may  have.  The  plaintiff  does  not  claim  to 
have  a  deed  for  this  tract,  but  bases  his  action  and  claim  to 
recover  on  the  following  contract:  '^Highlands,  N.  C,  3d 
February,  1898.— I,  H.  E.  Gibson,  covenant  and  agree  that 
if  the  suit  brought  against  me  by  Henry  Stewart  should  be 
decided  against  me,  that  I  will  grant  and  will  assign  to  S.  P. 
Ravenel,  Jr.,  my  right  to  sue  John  Ingram  on  the  covenant 
of  warranty  contained  in  the  deed  of  conveyance  from  him 
to  me ;  provided  however,  that  8.  P.  Ravenel,  Jr.,  will  pay  o?er 
the  surplus  recovered  from  Jno.  Ingram  to  me,  after  repaying 
himself  the  amount  he  shall  have  to  expend  in  the  defence  of 
said  suit,  and  the  $10  paid  me  this  day.  Witness  my  hand 
and  seal,  this  3d  day  of  February,  1898.  H.  E.  Gibson. 
(Seal)." 

The  jdaintiff  does  not  claim  to  be  the  owner  of  this  tract 
of  land,  and  Gibson  could  not  assign  the  covenant  of  warranty 
without  assigning  the  land.     The  warranty  is  a  covenant  real, 
and  nms  with  the  land  (the  estate),  and  can  not  be  as&^gued 
or  separated  from  it.     MarhUmd  v.  Crump,  siuprcL     But  this 
deed  also  contains  a  covenant  of  seizin,  which  is  a  personal 
covenant,  and  does  not  run  with  the  land,  and  was  broken 
when  the  deed  was  made  if  the  grantor  Ingram  did  not  then 
have  the   title.     Pearson's   Law   Lectures,   185.     But  this 
agreement  does  not  convey  this  chose  to  the  plaintiff,  if  it 
could  be  conve5'ed,  but  only  says  if  Stewart  succeeds  in  his 
suit  he  will  give  the  plaintiff  a  right  to  bring  a  suit  on  it, 
upon  condition  that  plaintiff  will  pay  him  all  he  recovers,  ex- 
cept the  costs  of  the  action  and  the  $10  the  plaintiff  paid  him 
that  day.     So  the  plaintiff  was  to  get  nothing  out  of  the  sniit, 
except  the  pleasure  of  having  a  law  suit  with  the  defendant. 
It  is  clearly  a  chami>ertous  transaction  of  the  first  water,  and 
is  void,     Barnes  i\  8troiuj,  54  X.  C,  100 ;  Mundy  v.  Wissenr 
hunt,  00  X.  C,  458. 


^-f 
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Besides,  the  Court  requires  all  actions  to  be  brought  in  the 
name  of  the  true  owner  or  party  in  interest.  The  Code,  Sec. 
177.  And,  as  the  plaintiff  could  not  maintain  this*  action, 
even  were  it  not  champertous,  but  the  contract  under  which 
he  brought  the  suit  is  champertous  and  void,  he  certainly  can 
not  do  so. 

For  the  reasons  we  have  stated,  the  plaintiff  can  not  suc- 
ceed in  this  action,  and  the  judgment  of  the  Court  be- 
low is 

Affirmed. 


HARRIS  V.  BALiPOUR  QUARRY  CO. 
(Filed  December  18,  1902.) 

1.  PLEADINGS — Proof — Variance — Negligence — Personal  Injuries — 

Darnages. 

In  an  action  for  damages  for  personal  injuries,  there  being  no 
allegation  in  the  complaint  that  the  injury  oi  the  plaintiff 
was  caused  by  the  negligence  of  the  defendant  company  act- 
ing through  its  vice-principal,  or  that  he  was  such  vice- 
principal,  having  authority  to  employ  and  discharge  hands, 
proof  of  these  averments  is  not  admissible. 

2.  PLEADINGS — Complaints — Master  and  Bervanlh-NegUgence, 

A  complaint  in  an  action  for  damages  for  personal  injuries  to 
an  employee,  through  the  incompetency  of  a  vice-principal, 
must  allege  that  the  employer  had  knowledge  of  such  in- 
competency. 

3.  NEGLIGENCES— jlfa«^€r    and    Servant—Personal    Injuries— Acci- 

dent— Damages, 

The  evidence  in  this  case  for  damages  for  personal  injuries  is 
sufficient  to  show  that  the  injury  to  plaintiff  was  caused  by 
an  accident 

Clabk  and  Douglas,  J. J.,  dissenting. 

Action  by  I.  G.  Harris  against  the  Balfour  Quarry  Com- 
pany, heard  by  Judge  W.  B,  CouncUl  and  a  jury,  at  May 
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Term,  1902,  of  the  Superior  Court  of  Henderson  County. 
From  a  judgment  for  the  plaintiflF,  the  defendant  appealed. 

Xo  counsel  for  the  plaintiflp. 

Menich  &  Barnard,  for  the  defendant. 

Cook,  J.  There  is  error  in  the  admission  of  the  evidence 
to  which  exceptions  1,  2,  3,  6  and  7  are  taken. 

The  negligence  complained  of  and  alleged  in  the  complaint 
is  that  defendant  company  required  him  to  work  under  a  boss, 
captain  or  superintendent,  and  that  it  was  its  duty  under 
their  contract  to  furnish  a  boss  or  superintendent  to  look 
after,  to  see  to  and  protect  the  safety  of  its  employees,  and  to 
guard  them  against  dangers'  incident  to  the  business  of  blast- 
ing rocks  by  the  use  of  dynamite,  gunpowder  and  other  ex- 
plosives, which  was  dangerous.  And  that  on  the  occasion  of 
plaintiff's  injury,  the  defendant  company's  boss  or  superin- 
tendent informed  plaintiff  that  it  was  safe  and  free  from 
danger  to  drill  out  a  hole  that  had  been  drilled,  loaded  with  ex- 
plosives, tamped  and  attempted  to  be  fired,  saying  at  the  time 
that  said  explosive  had  been  fired  and  that  there  was  no  dan- 
ger, and  ordered  plaintiff  and  others  to  drill  out  the  hole; 
and  he,  relying  upon  the  skill,  knowledge  and  judgment  of 
said  boss,  obeyed  the  order,  and  in  doing  so  the  explosion  took 
place,  doing  him  great  injviry,  which  directly  resulted  from 
the  gross  negligence  and  carelessnebs  of  defendant  company 
in  having  failed  and  neglected  to  furnish  a  man,  as  it  agreed 
to  do,  who  was  skilled  and  experienced,  and  who  possessed 
the  requisite  knowledge  and  ability  to  protect  the  plaintiff 
from  such  injury,  as  it  should  have  done,  and  as  it  had  con- 
tracted and  agreed  to  do. 

So,  the  gravamen  of  the  alleged  negligence  is'  that  the  in- 
juries were  caused  by  the  incompetency  of  the  defendant's 
boss  or  superintendent,  in  directing  the  execution  of  the  work 
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Id  an  unsafe  and  dangerous  manner^  and  in  ordering  the 
plaintiff  to  do  a  hazardous  act,  which  was  not  so  known  to 
be  by  the  boss^  Burgess^  on  account  of  his  incompetency,  in- 
experience and  lack  of  skill. 

The  evidence  excepted  to  wa&'  introduced  for  the  purpose  of 
showing,  and  did  show,  that  Burgees  was  a  foreman  and  vice- 
principal,  and  that  he  had  authority  to  employ  and  discharge 
hands  and  employees,  and  had  control  over  them,  but  did  not 
tend  to  show  that  he  was  incompetent^  inexperienced  and 
unskilled.     There  is  no  allegation   in  the  complaint  that 
plaintiff's  injury  was  cau^  by  the  negligence  of  defendant 
company  acting  through  Burgess'  as  its  vice-principal,  or  that 
he  was  such  vice-principal  having  authority  to  employ  and 
discharge  hands  and  to  control  them  in  their  work.     So  the 
evidence  was  incompetent  and  should  have  been  excluded. 
Proof  without  allegation  is  equally  as  ineffective  as  allega- 
tion without  proof ;  therefore,  "the  Court  can  not  take  notice 
of   any  proof  unless  there  is  a  corresponding  all^ation." 
IdcKee  V.  Lineherger,  69  N.  C,  239 ;  McLaurin  v.  Conly, 
90  N.  C,  50.     Hence,  "a  plaintiff  is  not  allowed  to  declare  on 
one  cause  of  action  and  prove  another,  because  if  such  vari- 
ances are  tolerated,  however  diligent  the  defendant  may  be, 
he   can  not  so  prepare  his  defence  as  to  meet  surprises." 
Smith  V.  B.  and  L.  Asso.,  116  N.  C,  at  page  111 ;  Willis  v. 
Branch,  94  N.  C,  142 ;  Conly  v.  Railroad,  109  N.  C,  692. 
The  only  evidence  offered  to  show  that  Burgess,  the  boss, 
was  incompetent  or  unskilled  and  inexperienced  in  his  busi- 
ness, was  that  of  the  witness  Holdert,  which  was  erroneously 
admitted  over  defendant's  objection   (exceptions  4  and  6), 
for  the  reason  that  the  witness  failed  to  show  any  such  special 
knowledge  as  would  render  him  competent  as   an  expert. 
But  had  he  qualified  hims'elf  as  an  expert,  it  would  not  have 
been  of  any  advantage  to  plaintiff,  as  he  had  failed  to  allege 
in  his   complaint  that  defendant  company  knew  of  such  in- 
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competency  when  he  waa  hired,  or  kept  him  in  ita  employ- 
ment after  acquiring  such  knowledge.  Hagan  v.  Railroad, 
106  N.  C,  537 ;  Hobhs  v.  Railroad,  107  N.  C,  1 ;  9  L.  R.  A., 
838. 

There  are  many  other  exceptions  which  are  unnecessary  to 
be  considered,  as  there  was  error  not  sustaining  defendant's 
motion  to  non-suit,  to  which  exceptions*  9  and  10  were  taken. 
The  evidence  of  plaintiff  and  defendant,  taken  separately  and 
together,  fails  to  show  negligence  upon  the  part  of  defendant 
company.     After  the  two  holes  had  been  drilled,  varying  in 
the  estimate  of  depth  from  six  to  twelve  feet,  they  were 
charged  with  powder,  and  at  the  word  "fire,"  the  battery  was 
applied  and  an  explosion  occurred.     Whether  the  explosion 
took  place  in  oi\e  of  the  holes  was  a  matter  of  doubt  by  Bur- 
gess, Fowler  and  Edney  (the  two  others  engaged  with  plain- 
tiff).    But  after  going  around  and  looking  down,  talkiiig 
about  it,  and  making  an  examination.  Fowler  and  Edney 
came  to  the  conclusion  that  hoth  holes  went  off,  and  s'aid  to 
Burgess  that  they  had  gone  off.     Then  Burgess  told  them,  if 
they  thought  it  had  gone  off,  to  clean  it  out.    Edney  and  Fow- 
ler got  ready  to  do  so,  and  needed  the  help  of  plaintiff,  who, 
under  Burgees'  order,  went  to  help  them,  and  while  cleaniiig 
it  out  with  the  drill  the  explosion  took  place,  doing  the  inr 
jury  to  plaintiff.     The  testimony  fails  to  show  any  neglect 
of  duty.     The  manner  of  cleaning  out  by  "churning''  was  the 
usual  way,  and  it  was  not  contended  to  have  been  done  negli- 
gently.    An  examination  had  been  made  by  Fowler   and 
Edney  (the  latter  having  been  killed  and  the  former  badly 
injured),  who  were  competent  and  experienced  workmen  (as 
shown  by  the  evidence),  under  the  supervision  of  Burgess, 
the  foreman,  and,  in  their  judgment,  from  what  they   sa^ir 
while  investigating,  the  "hole  did  go  off,"  and  they  undertook 
to  clean  it  out.     But,  in  fact,  the  explosion  had  not  ta^en 
place  in  this  hole,  but  it  had  in  the  other ;  they  were  mistakeoi ; 
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M)  the  e^ide^oe  shows  an  accideiit  caused  by  mistake,  and  not 
bj  neglect  of  dutj,  for  which  the  plaintiff  can  not  reoo^er. 

BTew  Trial. 

■ 

CuJiKj  J.,  dissenting.     In  addition  to  what  is  so  well  said 
in  the  dissent  of  Mr.  Justice  Douglas,  it  should  be  noted  that 
tkere  was  strong  evidence  of  negligence  upon  the  testimony 
offered  by  the  defendant.     Burgess,  a  witness  for  defendant, 
testified  that  he  was  in  charge  of  the  work,  ^^the  only  boes 
there,''  that  when  there  was  any  doubt  about  a  hole  having 
been  fired,  it  was  unloaded  with  a  spoon,  which  he  says'  wsb 
reasonably  safe ;  that  when  there  was  no  doubt  of  its  having 
gone  off,  then  the  hole  would  be  churned.     According  to  all 
the  evidence,  there  was  the  gravest  doubt  about  the  hole  hav- 
ixiig  been  fired,  but  instead  of  having  it  unloaded  with  a 
spoon,  or  boring  another  hole.  Burgess,  according  to  the  plain- 
tiff's evideEkce,  ordered  him  to  assist  Edney  and  Fowler,  who 
were  "churning"  it,  which  Burgess  says  was  only  an  admis- 
sible process  when  it  was  sure  that  the  charge  had  been  fired. 
These  parties  "lifted  the  drill  up  pretty  high  and  dropped  it 
down  pretty  hard"  in  the  hole,  which  exploded  the  cap  in  the 
powder  charge,  blowing  off  the  plaintiff's  arm,  putting  out 
an  eye,  and  otherwise  seriously  injuring  him,  besides  killing 
Edney  and  wounding  Fowler.     Burgess  was  in  sole  charge 
of  the  work,  the  vice-principal,  and  it  was  gross  negligence 
in  him  if,  as  was  in  evidence,  he  put  the  men  to  "churning" 
the  hole  without  ascertaining  whether  it  had  been  fired — 
especially  when  he  had  just  stated  that  he  did  not  think  it 
had  been  fired,  and  there  is  evidence  that  Fowler  kept  saying 
be  thought  the  hole  had  not  been  fired.     It  was  negligence, 
under  those  circumstances,   if  he  ordered  the  plaintiff  to 
assist  in  churning.     When  called  upon  by  Edney  and  Fowler, 
the  plaintiff  says  he  did  not  go  to  their  aid  till  ordered  to  do 
«t>  by  Burgess. 
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The  principles  laid  down  in  Hogan  v.  R.  R,,  106  N.  C, 
637,  and  Hohhs  v.  R.  R.,  107  K  C,  1 ;  9  L.  R.  A.,  838 ;  ap- 
ply only  where  an  employee  is  injured  by  the  negligence  of  a 
fellow  servant.  At  that  time,  prior  to  the  passage  of  the 
Fellow  Servant  Law  (Chap.  66,  Private  Laws  1897),  a  rail- 
road company  (aB  is  still  the  case  with  other  employers) 
was  not  responsible  for  the  injury  to  an  employee  caused  by 
the  negligence  of  a  fellow  servant ;  but  those  cashes  point  out 
there  was  an  exception  if  the  employer  knew  the  fellow  ser- 
vant his  incompetent  when  he  was  hired,  or  kept  him  in  its 
employment  after  acquiring  such  knowledge.  Those  cases 
have  no  application  whatever  when,  as  in  this  instance,  the 
negligence  is  alleged  to  be  the  negligence  of  a  vice-principal, 
Dn  alter  e()o,  for  his  negligence  is  the  negligence  of  the  master. 
The  liability  of  the  employer  for  injury  caused  by  the  negli- 
gence of  a  fellow  servant,  being  an  exception  to  the  general 
mle,  it  was  held  that  the  exception  must  be  pleaded,  so  that 
the  employer  would  be  prepared  to  meet  such  allegation.  But 
here,  the  sole  question  is  whether  the  vice-principal  (whether 
he  was  competent  or  incompetent)  acted  with  due  care  in 
examining  whether  the  charge  had  been  fired,  or  whether, 
without  due  care  as  to  such  examination,  he  negligently  or- 
dered the  plaintiff  to  assist  in  "churning"  a  hole,  which 
should  have  been  unloaded,  as  Burgess  himself  states,  v^ith 
a  spoon,  unless  he  was  sure  it  had  been  fired.  Whether  there 
was  due  care,  causing  the  horrible  explosion  which  occurred, 
killing  one  man  and  severely  wounding  another  and  the 
plaintiff,  was  an  issue  of  fact,  which  only  a  jury  could  de- 
termine. 

As  was  well  said  by  Furches,  J.,  in  Coley  v.  R.  R.,  128  N. 
<  ■.,  at  page  642 :  "The  question  of  prudence  and  the  ideal 
prudent  man  are  always  a  matter  for  the  jury/'  There  being 
f'vidence  tending  to  show  that  Burgess,  the  vice-principal,  was 
not  as  prudent  as  the  defendant's  duty  to  the  plaintiflF 
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quired  him  to  be,  we  have  but  one  tribunal  which  ha3  the 
legitimate  power  to  decide  the  fact  whether  he  was  negligent 
or  not.     The  Oonstitution,  Art.  I,  Sec.  13*,  guarantees  the 
right  of  trial  by  jury  in  criminal  cases,  and  fitection  19  of  the 
same  Article,  guaranteeing  it  in  civil  actions,  says:  "The 
ancient  mode  of  trial  by  jury  is  one  of  the  best  securities  of 
the  rights  of  the  people,  and  ought  to  remain  sacred  and  in- 
violable."    There  is  no  exception  as  to  actions  for  negligence. 
There  is  no  intimation  that  in  such  cases  juries  are  incompe- 
tent, either  to  grasp  the  facts  or  to  impartially  determine 
them.     In   my  judgment,   appellate  courts,   sitting  out  of 
hearing  and  sight  of  the  witnesses,  without  knowledge  of  their 
character  or  their  bearing  on  the  stand,  and  of  the  other  inci- 
dents  of  the  trial,  can  not  be  too  careful  lest  under  the  guise 
of  holding  that  there  is'  no  evidence  they  may  not  infringe 
upon  the  constitutional  right  guaranteed  to  the  plaintiff  and 
all  others  in  similar  cases.     The  trial  Judge  and  the  twelve 
jurors  have  been  of  opinion  not  only  that  there  was  evidence, 
but  the  jury  have  been  unanimous  that  the  preponderance  of 
evidence  was  in  favor  of  the  plaintiff.     The  majority  of  this 
Court,  laboring  under  the  disadvantage  of  not  hearing  the 
testimony  as  actually  delivered,  may  think  the  preponderance 
the  other  way.     But  when  the  facts  are  controverted,  negli- 
gence— ^the  rule  of  the  prudent  man — is  always  a  question 
for  the  jury,  not  a  matter  of  law  for  the  Court.     Montgom- 
ery, J.,  in  Ellerbee  v.  R.  Co.,  118  N.  0.,  at  page  1030 ;  Wil- 
liams V.  R.  Co.,  119  N.  C,  750.     It  is  only  when  there  is  no 
scintilla  of  evidence  for  the  plaintiff  that  this  Court  can 
rightfully  hold  that  the  case  should  not  have  been  submitted 
to  a  jury.     An  appellate  court  composed  of  five  judges,  and 
with    the  benefit  of  usually  more  elaborate  argument,  and 
with  more  time  for  consideration,  is  provided  to  review  errors 
of  la^'  alleged  to  be  committed  by  a  single  trial  judge  on  the 
circuit,  but  the  Constitution  is  careful  to  restrict  our  juris- 
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dictdoD  ^Ho  review,  upon  appeal,  any  decision  of  the  courts'  be- 
low upon  any  matter  of  law  or  legal  inference."  There  ia  do 
power  lodged  here  to  review  the  findings  of  fact  by  a  jury, 
upon  disputed  matters  of  fact.  The  incompetency  or  negli- 
gence of  the  boss,  unlike  the  incompetency  or  neglig^Qce  of  a 
fellow  servant,  is  the  incompetesicy  or  negligence  of  tiie  de- 
fendant. 

Douglas,  J.,  dissenting.  I  can  not  concur  in  the  opinion 
of  the  Court,  as  it  seems  to  me  to  establish  a  dangerous  inno- 
vation in  pleading  and  a  mo&t  unjust  discrimination  between 
the  i>laintiff  and  defendant.  Section  260  of  The  Code  pro- 
vides that  ^'In  the  construction  of  a  pleading  for  tlie  purpose 
of  determining  its  e£Fect,  its  allegations  shall  be  liberally  con- 
strued, with  a  view  of  substantial  justice  between  the  parties." 
Of  course  the  plaintifiF  must  state  the  material  facts  constitu- 
ting his*  cause  of  action  so  as  to  give  the  defendant  reasonable 
notice  of  what  it  will  be  called  upon  to  answer;  but  it  woidd 
be  equally  useless  and  impracticable  to  set  forth  in  detail 
each  particular  fact  conBtituting  the  alleged  negligenoe. 
The  entire  system  of  Code  pleading  is  intended  to  effect  sub- 
stantial justice  without  regard  to  immaterial  technicalities. 
This  is  evident  from  a  bare  citation  of  The  Code.  Section 
269  says:  ^'Xo  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  shall  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party,  to  his  prejudice  in  main- 
taining his  action  upon  the  merits.  Whenever  it  shall  be  al- 
leged that  a  party  has  been  misled,  that  fact  shall  be  proved  to 
the  satisfaction  of  the  Court,  aaid  in  what  respect  he  has  been 
misled;  and  thereupon  the  Judge  may  order  the  pleading  to 
be  amended  upon  such  terms  as  shall  be  just."  Section  270 
provides :  "Where  the  variance  is  not  material  and  provided 
in  the  preceding  section,  the  Judge  may  direct  the  fact  to  he 
found  according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  casts." 
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Section  271  provides  that  '^Where,  however,  the  allegation 
of  the  cause  of  action  or  defence  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
the  entire  scope  and  Trueamng,  it  shall  not  be  deemed  a  cas^e  of 
variance  within  the  preceding  section,  but  a  failure  of  proof/' 
Section  276  provides  that  "The  Court  and  the  Judge 
thereof  shall,  in  every  stage  of  the  action,  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings,  which  shall  not 
affect  the  substantial  rights  of  the  adverse  party;  and  no 
judgment  shall  be  reversed  or  affected  by  reason  of  such  error 
or  defect"     The  italics  are  my  own. 

In  the  case  at  bar  there  does  not  seem  to  be  any  variance 

in  the  pleading,  but  simply  a  want  of  particularity.     Can  it 

be  contended  that  in  the  case  at  bar  it  has  been  alleged  or 

proved  to  the  satisfaction  of  the  Court  that  the  defendant  has 

been  actually  misled  by  the  complaint,  or  that  the  cause  of 

action  is  unproved  in  its  entire  scope  and  meaning  ?     And  yet 

these  are  the  absolute  requirements  of  the  statute  before  such 

an   exception  can  be  entertained.     Was  it  not  the  duty  of 

the  defendant  to  move  in  the  Court  below,  and  if  it  was  silent, 

there  where  the  objection,  if  valid,  might  have  been  remedied, 

can  it  now  be  heard?     It  is  not  denied  that  the  complaint 

states  a  cause  of  action,  and  if  the  defendant  wanted  more 

particulars,  why  did  it  not  ask  for  them  ? 

My  second  objection  is  the  unjust  discrimination  between 
the    plaintiff  and   the  defendant.     In   damage  suits,   why 
should  the  plaintiff  be  required  to  set  forth  in  full  every  par- 
ticular fact  relied  on  to  show  the  negligence  of  the  defendant, 
and  yet  the  defendant  be  permitted  to  show  any  act  within 
the  range  of  human  conduct  under  the  bare  allegation  that 
the  negligence  of  the  plaintiff  contributed  to  his  own  injury  ? 
In  Cogdell  v.  Railroad,  130  N.  C,  313,  this  question  was  dis- 
finctly  raised,  in  relation  to  which  this  Court  says  on  page 
319  :    '^n  its  ans*wer,  defendant  avers  ^that  the  death  of  the 
Vol.  181—86 
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intestate  was  not  caused  by  any  negligence  of  defendant,  but 
was  caused  by  the  negligence  and  fault  of  the  plaintiffs  intes- 
tate himself.'  This  is  a  strict  compliance  with  the  statute 
(Acts  1887,  Chap.  33),  and  put  plaintiflf  upon  notice  as  to 
that  defence,  as  fully  appears*  from  the  fact  of  her  being 
prepared  with  evidence  to  meet  the  charge  of  going  upon  the 
car  in  a  drunken  condition.  However,  if  plaintiff  had  not 
anticipated,  and  could  not  with  reasonable  certainty  have 
anticipated  the  defence,  it  would  have  been  proper  for  the 
Court,  upon  application,  to  have  ordered  that  a  bill  of  partic- 
ulars be  prescribed  in  The  Code." 

Tlie  plea  of  contributory  negligence  is  an  affirmative  de- 
fence in  the  nature  of  confession  and  avoidance,  which,  by 
express  statutory  provision,  must  be  alleged  and  proved.  Why 
should  the  plaintiff  be  held  to  a  stricter  rule  than  the  de- 
fendant under  similar  circumstances  ?  Why  can  not  an  equal 
measure  of  right  be  given  with  an  impartial  hand  ? 

My  view  of  the  merits  of  this  case  is  briefly  this:  If  the 
defendant  employed  a  skillful  and  compet^'Ut  superintendent, 
and  he  used  all  the  means  which  would  have  been  employed 
under  the  circ\imstances  by  a  man  of  ordinary  prudence  and 
equal  skill  to  determine  whether  the  second  blast  had  been 
fired,  the  defendant  would  not  be  liable;  but  this  is  a  fact 
for  the  determination  of  the  jury. 
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FARTHING  T.  ROCHBLLS. 
(Filed  December  18,  1902.) 

1.  EVIDENCE— 'Parol— Description — Boundaries— Specific  Perform- 

ance, 

In  an  action  for  the  specific  performance  of  a  Contract  for  the 
sale  of  land,  parol  eyidence  is  not  admissible  to  identify  the 
land  where  it  is  described  in  the  contract  to  conTey  as  "your 
lot" 

2.  BVIDBNCB— jBoundarie«r-Sp6ci/lc  Performance. 

In  an  action  for  the  specific  performance  of  a  contract  for  the 
sale  of  land,  evidence  of  former  negotiations,  or  of  a  subse- 
quent deed,  is  not  competent  to  locate  land  described  in  the 
contract  if  the  contract  does  not  refer  to  those  transactions. 

3.  SPECIFIC  PBRFORMANCB— Jfarried  Women. 

In  an  action  for  the  specific  performance  of  a  contract  to  sell 
land,  if  the  vendee  knew  at  the  time  of  the  making  of  the 
contract  that  the  vendor  was  a  married  man,  he  can  not  re- 
fuse to  take  the  title  because  the  wife  refuses  to  join  in  the 
deed. 

Action  by  G.  C.  Farthing  and  another  again&t  O.  W.  Ro- 
chelle,  heard  by  Judge  T,  J.  Shaw  and  a  jury,  at  September 
Term,  1901,  of  the  Superior  Court  of  Durham  County. 

This  is  an  action  for  the  specific  performance  of  a  contract 
for  the  sale  of  land.  It  is  based  upon  the  following  corro- 
apondence : 

Exhnbit  ''Ar 

"March  6,  1901. 
''To  C.  W.  Rochelle,  EeidsviUe,  N.  C. 

**I  will  give  you  two  thousand  dollars  for  your  lot,  if  ao- 
oepted  to-night.  (Signed)         G.  C.  Farthing.'^ 
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Exhibit  "b:' 

"8.10  a,  m.,  Mardi  7,  1901. 
"ReidsviUe,  N.  C. 

"Q.  C.  Farthing:     Will  accept  your  offer. 

"(Signed)         C.  W.  Roohklle." 

Exhibit  "cr 

"Reidsville^  N.  C,  March  7,  1901. 

"Mr.  Farthing : — In  reply  to  your  message  last  night,  I  did 
not  make  my  reply  complete.  It  should  have  read  thus: 
'Your  offer  accepted,  if  not  already  sold.'  Brady,  the  Jew, 
has'  offered  Elliott  $2,000,  and  I  wrote  Elliott  the  first  of  this 
month  to  close  a  deal  with  him.  So,  if  he  had  made  a  deal 
previous  to  last  night  at  9  o'clock,  I  will  have  to  call  in  the 
acceptance  of  your  offer.  See  Mr.  Elliott,  please,  and  see 
if  he  has  made  or  closed  the  deal  with  Braxly.  I  was  so  ex- 
cited over  the  announcement  of  a  telegram  for  m©  delivered  at 
my  residence,  and  after  I  had  retired,  too,  that  I  could  not 
collect  myself  sufficient  to  put  the  reply  in  proper  shape.  The 
cause  of  my  becoming  so  wrought  up  over  it  was,  that  my 
mother  has  been  very  sick  for  the  past  three  weeks,  and  I  was 
sure  it  was  a  message  announcing  her  death,  or  that  she  was 
dying. 

"So  you  can  imagine  how  I  felt,  and  if  Elliott  has  made  a 
deal  with  Brady  before  9  o'clock  last  night,  I  hope  you  will 
pardon  me  for  the  incomplete  message  sent  you,  and  not  think 
hard  of  me  for  this  incomplete  message  or  reply,  but,  on  the 
other  hand,  if  the  deal  referred  to  has  not  been  made,  let  me 
hear  from  you,  and  I  will  fix  up  deed  and  send  you  in  a  siiort 
time. 

"Yours  respectfully, 

"(Signed)         0.  W.  Rochelle. 


*9 


J 
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ExhibU  ''Fr 

"Durham,  N.  C,  March  12,  1901. 

"Mr.  C.  W.  Eochelle,  EeidsviUe,  N.  C. 

"Dear  Sir : — Yoiirs  of  the  11th  inst.  to  hand,  in  which  you 

say  for  me  to  suggest  a  way  for  you  to  make  me  a  lawful  deed 

and  you  will  sign  it,  although  your  wife  still  refuses  to  sign 

it     So,  in  compliance  with  your  request,  I  will  suggest  for 

you  to  make  a  deed  in  regular  form  and  sign  it  hefore  the 

Clerk  of  the  Court  and  have  his*  seal  attached,  and  forward 

same  to  me,  or  A.  J.  Draughan,  and  I  will  pay  you  twothirdB 

oi  $2,000,  or  $1,333.33,    and    will    deposit    one-third,    or 

$666.67,  in  either  of  our  banks,  subject  to  your  wife's  order 

when  she  assigns  the  deed,  or  at  her  death.     I  know  she  can 

dower  one-third  of  same,  and  no  more.     Trusting  this  will 

be  entirely  satisfactory  to  you,  and  that  you  will  follow  my 

suggestion  at  once,  I  am, 

"Yours*  trulty,  (Signed)     G.  C.  Fabthing.'^ 

The  following  is  the  charge  of  the  Judge,  as  set  out  in  the 
record: 

'llis  Honor,  after  explaining  the  nature  of  the  action  as 
set  out  in  the  pleadings,  and  after  reading  his  notes  of  the 
evidence^  charged  the  jury,  among  other  things,  as  follows: 
"If  you  believe  the  evidence,  you  will  find  that  plaintiff 
Farthing  sent  to  the  defendant  the  telegram  of  March  6,  and 
that  the  defendant  sent  to  the  plaintiff  Farthing  the  reply 
dated  March  7.  The  two  telegrams  do  not  suflSciently  de- 
scribe the  property  to  admit  parol  evidence  to  identify  the 
land. 

'^fTo  which  charge  plaintiffs  excepted;  exception  6.) 
"The  Court  likewise  charged  that  if  the  plaintiffs  have  not 
shown  by  a  preponderance  of  the  evidence  that  A.  G.  Elliott 
waB  the  Elliott  referred  to  in  the  letter  of  March  7,  the  jury 
will  aJiswer  the  first  issue  *N"o.' 
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"(To  which  charge  plaintiffs  excepted;  exception  7.) 

''The  Court  likewise  charged  the  jury  that  the  acts  and 
declarations  of  A.  Q.  Elliott  in  relation  to  the  property  in  dis- 
pnte,  could  not  be  considered  by  the  jury  as  bearing  upon 
the  question  of  his  being  an  agent  of  the  defendant  But  if 
the  jury  found  from  the  evidence  in  this  case,  other  than  the 
acts  and  declarations  of  A.  G.  Elliott,  that  said  A.  G.  Elliott 
was  the  agent  of  the  defendant,  then  they  would  have  a  right 
to  consider,  and  should  consider,  his  acts  and  declarations  as 
evidence  in  determining  their  answer  to  the  issues. 

"(To  which  the  plaintiffs  excepted;  exception  8.) 

"The  plaintiffs  requested  his  Honor  to  charge  the  jury  as 
follows': 

"1.  If  you  believe  the  evidence,  you  will  answer  the  second 
issue  'No/ 

"2.  If  you  believe  the  evidence,  you  will  answer  the  third 
issue  'Yes/ 

"3.  There  is  no  evidence  that  the  plaintiffs  defrauded  or 
overreached  defendant  in  the  transaction  about  the  lot,  and 
will  answer  the  second  issue  'No/ 

"4.  If  you  believe  the  evidence,  you  will  answer  the  first 
isjrtie  'Yes/ 

"The  Court  gave  Nos.  1  and  3,  and  refused  Nos.  2  and  4, 
and  plaintiffs  excepted  to  the  refusal  to  give  No.  4.  (Ex- 
ception 9.)" 

The  issues  were  as  follows : 

"1.  Did  defendant  enter  into  a  contract  with  plaintiff  to 
sell  and  convey  to  him  a  lot  of  land  in  Durham,  described  in 
the  complaint,  as  therein  alleged  ?     Ans. :  'No/ 

"2.  Would  the  specific  enforcement  of  said  contract  bo 
oppressive  ?     Ans. :  . . . . 

"3.  Are  the  plaintiffs  now,  and  have  they  always  been, 
able,  ready  and  willing  to  perform  their  part  of  the  contract^ 
as  alleged  ?     Ans. :...." 


J 
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The  judgment  was  in  accordance  with  the  verdict.  There 
were  exceptions  to  the  exclusion  of  evidence.  The  plaintiffs 
appealed  from  the  judgment  rendered. 

Winston  &  Fuller,  and  Boone,  Bryant  &  Biggs,  for  the 
plaintiffs. 
Manning  &  Foushee,  for  the  defendant. 

Douglas,  J.,  after  stating  the  facts.     We  see  no  error  in 
the  trial  of  the  action,  either  in  the  charge  of  the  Court  or 
its  refusal  to  charge,  or  in  the  exclusion  of  evidence.     The 
description  of  the  land  in  the  telegraphic  offer  was  simply, 
"Tour  lot,"  which  may  have  been  situated  either  in  Durham 
or  Reidsville,  or  in  or  out  of  the  State  of  North  Carolina. 
It  is  not  even  stated  that  there  is  a  house  on  it.     It  seems  that 
the  farthest  that  this  Court  has  gone  in  admitting  a  skeleton 
description  of  land  is*  in  Carson  v.  Ray,  52  N.  C,  609,  where 
the  land  was  described  as  follows :  "My  house  and  lot  in  the 
town  of  Jefferson,  in  Ashe  County,  North  Carolina."     It 
waj&  shown  that  the  grantor  owned  but  one  house  and  lot  in 
said  town.     In  the  case  at  bar,  there  are  no  words  of  location, 
either  in  the  offer  or  acceptance,  while  it  appears  from  the 
tax  books  introduced  by  the  plaintiffs,  that  the  defendant 
owned  three  different  lots  of  land  located  in  or  near  the  city 
of  Durham.     What  he  owned  elsewhere  does  not  appear. 
The  charge  was  therefore  correct  that  "the  two  telegrams  do 
not  sufficiently  describe  the  property  to  admit  parol  evidence 
to  identify  the  land."     Murdoch  v.  Anderson,  57  N.  C,  77 ; 
Fortescwe  v,  Crawford,  105  N.  C,  29.     It  seems  that  this 
pajrt  of  the  charge  referred  to  the  telegrame  taken  by  them- 
selves, and  that  his  Honor  left  to  the  jury  the  question  of  the 
identity  of  the  land  as  affected  by  the  other  testimony.     The 
jury  found  for  the  defendant,  but  we  gravely  doubt  whether 
it  would  have  been  legally  possible  to  locate  the  land  under 
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any  testimony.  It  seems  to  us  that  the  Act  of  1891,  Chap. 
465,  did  not  intend  to  do  away  with  the  necessity  of  all  de- 
scription, and  thus  practically  nullify  the  statute  of  frauds, 
but  simply  such  particularity  of  description  as  would  fre- 
quently be  beyond  the  inmiediate  reach  of  the  ordinary  ven- 
dor. There  must  be  some  form  of  description  to  which  the 
evidence  can  be  directed,  and  by  which  it  can  be  fitted  to  the 
land.  We  see  nothing  in  the  pleadings  to  cure  the  invalidity 
of  the  contract. 

The  evidence  of  former  negotiations^  in  no  way  connected 
with  the  present  transaction,  is*  not  admissible  as  evidence  to 
locate  the  land.  The  same  objection  applies  to  the  defend- 
ant's deed  to  Brady,  made  after  the  commencement  of  the 
suit,  and  in  which  no  reference  is  made  to  this  litigation. 
This  deed  conveys  two  lots.  Whatever  may  have  been  ita 
materiality  as  to  the  other  issues,  was  avoided  by  the  verdict 
of  the  jury  upon  the  first  issue,  which  would  seem  to  end  the 
case. 

We  may  add  that  the  Court  properly  refused  to  give  the 
plaintiffs'  second  request  for  instructions.  It  is  admitted 
by  the  plaintiffs  that  the  defendant,  at  the  time  of  the  alleged 
contract,  was  a  married  man ;  that  the  plaintiffs  knew  this, 
and  that  the  defendant's  wife  is  still  living,  and  refused  and 
still  refus'es  to  join  in  a  conveyance  of  this  property  to  the 
plaintiffs.  The  plaintiffs,  therefore,  knew  at  the  time  what 
interest  in  the  land  the  defendant  had  the  legal  power  to 
convey,  and  can  demand  no  more,  even  if  the  telegrams  con- 
stituted a  binding  contract  Fortvne  v,  Watkins,  94  N. 
C,  304. 

We  can  only  add  that  the  circumstances  under  which  the 
offer  was  made,  as  disclosed  by  the  plaintiffs'  testimony,  do 
not  appeal  very  strongly  to  the  conscience  of  the  Court.  The 
judinnent  is 

Affirmed. 


\ 
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ELMORE  y.  SEABOARD  AIR  LINE  RAILWAY  CO. 

(Filed  December  18,  1902.) 

NEGLIGENCE  -—Contributory  Negligence  — Couplers  —Defective  — 
Railroads. 

In  an  action  by  a  brakeman  for  damages  for  personal  injuries, 
the  injury  being  caused,  not  by  a  defective  coupler,  but  be- 
cauKse  the  plaintiff  negligently  used  his  foot  to  push  the 
bumper  in  place,  while  doing  the  coupling,  he  can  not  re- 
cover. 

Clabk  and  Douglas,  J.'J.,  dissenting. 
Petition  to  rehea»r  this'  case,  reported  in  130  N.  C,  506. 

Day  &  Bell,  J.  B,  Batchelor,  T.  B.  WomacJc,  and  Shepherd 
if'  Shepherd,  for  the  petitioner. 

Allen  &  Dartch,  and  Isaac  F.  Dortch,  in  opposition. 

Montgomery,  J.     The  plaintiff's  own  testimony  upon  the 
question  of  the  defendant's  negligence  is  not  consistent,  it 
seems  to  us,  with  the  all^ation  of  the  complaint ;  and  it  also 
seems  to  ns  that  his  Honor,  in  the  charge^  had  some  difficulty 
in  understanding  what  the  contention  of  the  plaintiff  was 
as  to  the  proximate  cause  of  the  plaintiff's  hurt.     In  the 
complaint,  as  it  was  first  drawTi  and  filed,  the  plaintiff  alleged 
that  the  defendant  was,  in  September,  1900,  operating  a  train 
of  cars  on  its  line  of  railway  between  Wilmington  and  Ham- 
let, with  the  couplers  on  the  train  of  cars  out  of  repair  and 
defective  "to  such  an  extent  that  the  cars  in  said  train,  and 
other    cars  belonging  to  the  defendant  at  Clarkton,  which 
were  to  be  made  a  part  of  said  train,  could  not  be  coupled 
"vrithout  going  between  said  cars;  that  on  that  date  there 
were  four  cars*  upon  the  side  track  at  Clarkton,  and  as  the 
train    approached  that  place  it  was  uncoupled,  leaving  the 
cab  on  the  main  track  below  the  beginning  of  the  side  track. 
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the  balance  of  the  cars  being  carried  along  the  main  track  to 
a  place  above  the  other  end  of  the  side  track."     The  remain- 
ing portion  of  the  complaint  was  as  follows:  "(3)  That 
plaintiff  was  ordered  by  the  conductor  in  charge  of  said  train, 
whose  orders  the  plaintiff  was  bound  to  obey,  to  remain  near 
the  cars  on  the  main  track  below  said  side  track,  for  the  pur- 
pose of  coupling  those  cars  to  the  cars  upon  the  side  track, 
and  the  said  cars  upon  the  side  track  were  put  in  motion  by 
defendant,  and  were  negligently  permitted  to  roll  very  rap- 
idly, by  means  of  what  is  known  as  Peking'  cars  along  said 
side  track,  and  on  the  main  track,  and  negligently  and  vio- 
lently to  come  in  contact  with  the  cars  on  the  main  track, 
where  the  plaintiff  was.     (4)   That  at  the  said  time  and 
place  the  defendant  negligently  permitted  the  coupler  at- 
tached to  the  cars  on  said  side  track  to  remain  out  of  repair, 
so  that  the  lip  was  closed,  which  made  it  necessary  for  plain- 
tiff to  go  between  said  cars  in  order  to  couple  the  same. 
(5)  That  on  said  day,  at  said  town  of  Clarkton,  while  the 
plaintiff  was  endeavoring  to  perform  the  order  of  said  con- 
ductor, and  while  he  was  coupling  said  cars,  he  was  greatly 
injured  and  damaged  by  reason  of  the  negligence  of  def end- 
ant,  as  herein  set  forth,  and  by  other  acts  of  n^ligenoe,  his^ 
foot  was  crushed  to  &tich  an  extent  that  his  big  toe  and  a 
part  of  his  foot  had  to  be  amputated ;  he  suffered  great  phy- 
sical and  mental  pain  and  anguish,  and  was  compelled  to  in- 
cur great  expense,  and  was  disabled  from  work,  and  has  been 
permanently  injured,  to  his  great  damage  $10,000." 
'  The  complaint  was  afterwards  amended,  the  amendment 
consisting  of  the  allegation  that  the  conductor  well   knew 
that  the  order  to  couple  the  cars  could  not  be  performed  with- 
out going  between  them,  on  account  of  the  condition  of  the 
cars ;  and  in  the  further  allegation  that  the  plaintiff  was  in 
no  fault  on  his  part. 

It  is  to  be  seen  from  the  complaint,  then,  that  the  allega* 
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tion  as  to  defective  couplers  on  the  train,  before  it  was  nn- 
conpled  at  the  siding,  was  a  general  allegation,  bearing  no 
more  particularly  on  the  cab  than  on  any  of  the  freight  care; 
which  composed  the  train ;  while  it  appears  from  the  fourth 
allegation  of  the  complaint  that  the  coupler  attached  to  the 
car  on  the  side  track,  which  car  was  to  be  shoved  back  and 
coupled  with  the  cab,  was  the  particular  car  equipped  with 
the  defective  coupler.  And  yet,  on  the  trial,  that  particular 
car  and  coupler  disappeared  practically  from  the  case,  and 
the  plaintiff's*  whole  testimony  was  in  respect  to  an  alleged 
defect  in  the  coupler  on  the  cab. 

It  is  stated  in  the  case  on  appeal  that  all  of  the  evidence 
was  sent  up,  and,  after  a  careful  perusal  of  it,  it  seems  evi- 
dent from  the  plaintiff's  testimony  (and  that  without  being 
confused  by  the  cross-examination),  that  he  was  uncertain 
where  to  fix  the  negligence  of  the  defendant,  i,  e.,  whether  his 
hurt  was  caused  from  trying  to  remedy  the  defective  coupler 
on  the  cab,  or  that  on  the  freight  car,  or  both.     By  the  amend- 
ment of  the  complaint^  he  alleged  in  a  general  way  that  the 
conductor  knew  that  the  coupling  could  not  be  made  without 
going  between  the  cars',  on  account  of  the  condition  of  the 
ears.      He  did  not  allege  that  the  conductor  knew  that  there 
was  any  defect  in  the  coupler  on  the  cab,  or  in  that  on  the 
particular  freight  car  which  was  to  be  attached  to  the  cab. 
On    his  examination  as  a  witness,  however,  he  said  that 
Captain  Byrd,  the  conductor,  knew  that  the  coupler  on  the 
cab  was  out  of  fix  to  the  extent  that  the  link  or  chain  was 

gone missing. 

The  coupler  was  a  standard  automatic  coupler,  such  an  one 
as  is*  required  by  law  to  be  attached  to  cars,  and  the  only 
defect  in  the  one  on  the  cab  was  the  missing  link ;  and,  as 
we  have  seen,  the  plaintiff  said  that  the  conductor  knew  that 
link  was  missing  when  he  ordered  the  plaintiff  to  go  to  the 
cab  and  make  the  coupling  when  the  cars  on  the  siding  should 
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be  pushed  back  against  it.  The  only  effect  of  the  missing 
link  was  that  it  rendered  it  necessary,  in  order  to  produce  a 
coupling  of  the  cars,  that  the  lip  of  the  coupler  should  be 
opened  by  the  hand ;  and,  as  the  plaintiff  testified  that  he 
^as  ordered  to  make  the  coupling,  and  that  the  conductor 
knew  that  the  link  was  missing,  let  us  assume  that  he  was 
authorized  under  the  order  to  go  to  the  car  and  open  tlie  lip. 
He  did  that,  and  when  it  was  done,  the  coupler  was  in  as 
good  condition  for  coupling  as  if  the  link  had  not  been  mis6*' 
ing  in  the  first  place.  That  is  to  be  emphasized,  for  there 
iff  no  evidence,  not  even  in  the  plaintiff's  own  testimony,  to 
the  effect  that  the  coupler  had  any  other  defect  about  it.  We 
know  he  said  that  the  bumper  'was  turned  towards  him  and 
was  not  in  the  center,  and  that  he  had  to  kick  it  to  get  it  into 
the  center  to  make  the  coupling  with  the  approaching  freight 
car ;  but  all  that  is  mere  opinion  evidence.  The  f  ax5t  still  re- 
mained that  there  was  no  other  defect  except  the  missing  link. 

This  Court,  in  Greenlee  v.  Railroad,  122  K  C,  977 ;  41 
L.  R.  A.,  399 ;  decided  that  it  was  the  duty  of  railroad  com- 
panies in  this  State  to  equip  their  cars  with  self -couplers,  and, 
by  act  of  Congress,  all  cars  that  are  operated  in  interstate 
commerce  are  required  to  be  so  equipped ;  and  it  would  seem 
to  be  almost  bordering  on  the  absurd  for  this  Court  to  say 
that  we  can  have  no  common  knowledge  of  what  a  sdf -coupler 
is,  or  that  we  will  receive  as  evidence  that  a  self-coupler  is 
defective  simply  because  the  bumper  is  not  exactly  in  the 
center.     We  know  it  must  be  to  some  extent  movable,  so  as 
to  adjust  it  to  curves  of  the  track,  and  no  greater  mobility 
was  shown  by  the  plaintiff  than  that. 

When  the  plaintiff,  therefore,  had  opened  the  lip  of  the 
coupler  on  the  cab,  in  the  manner  described  by  himself,  lie 
had  discharged  the  order  which  had  been  given  him  by  the 
conductor.  (The  conductor  testified  that  he  gave  him  no  snch 
order,  and  that  the  coupler  was*  in  good  condition.)      But 
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the  plaintiff  said  that  after  he  had  discharged  his  duty^  that 
is,  after  he  had  opened  the  lip  of  the  coupler,  he  looked  up 
the  side  track  and  saw  the  cars  coming  rapidly,  and  noticed 
that  the  coupler  on  the  cab  was  not  in  the  centre,  and,  to  carry 
out  the  order  of  the  conductor  to  make  the  coupling,  he 
kicked  at  the  bumper  on  the  cab  to  get  it  in  the  center,  and 
his  foot  was  instantly  caught  between  the  couplers  on  the 
two  cars  and  badly  crushed. 

We  are  not  disposed  to  modify  in  the  least  the  decision 
made  in  Oreenlee  v.  Railroad,  122  N.  C,  977 ;  41  L.  R.  A., 
399 ;  in  which  we  decided  that  the  railroad  companies  in  this 
State  should  equip  both  their  passenger  and  freight  cars  with 
self-couplers ;  and  we  are  of  the  opinion  that  a  neglectful  fail- 
ure to  keep  the  couplers  in  proper  condition  and  repair  would 
be  as  culpable  as  if  the  cars  had  never  been  so  equipped. 

But  as  we  have  said  in  the  case  before  us,  the  plaintiff  was 
not  hurt  by  the  failure  of  the  company  to  have  a  self-coupler 
on  the  car,  or  for  a  failure  to  keep  it  in  repair.     The  plain- 
tiff, when  he  opened  the  lip  of  the  coupler,  had  restored  it  to 
its  full  usefulness,  and  in  his  kicking  the  bumper  afterwards, 
when  he  saw  the  freight  cars  rapidly  approaching  him,  and, 
indeed,  so  near  to  him  as  to  be  right  upon  him — ^for  his  foot 
was  caught  before  he  could  get  it  down — ^he  violated  a  rule 
of  the  company  which  he  knew  of,  and  which  rule  put  the 
blame  on  himself.     That  he  contributed  to  his  own  injury  is 
too  clear  to  admit  of  doubt,  from  his  own  testimony.     Ac- 
cording  to  the  plaintiff's  evidence,  the  order  was*  given  by  the 
condnctor,  not  upon  a  certain  emergency  without  the  oppor- 
tnnitv  of  reflection,  and  obedience  was  a  choice  of  two  dan- 


The   petition  to  rehear  is  allowed,  and  there  must  be  a 
ITcw  Trial. 

(Petition  Allowed.) 
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FuRCHES^  C.  J.y  concurring.  I  did  not  hear  this  case 
argued.  The  first  I  knew  of  it  wad  in  conference  when  I 
was  told  that  the  Court  was  evenly  divided^  and  the  case  was 
stated  to  me.  As  I  understand  from  this  statement^  the 
point  of  difference  wa6'  as  to  whether  the  case  fell  under  the 
decisions  of  Greenlee  and  Troxler,  as  the  road  had  provided 
itself  with  automatic  couplers,  when  I  said  I  thought  it  did, 
and  gave  my  vote  in  favor  of  the  plaintiff,  and  the  opinion 
was  in  that  way  based  on  Greenlee  and  Troxler.  And  I  am 
still  of  the  opinion  I  then  expressed,  that  if  the  defendant 
had  allowed  its  coupler  to  remain  broken  four  or  five  months 
without  repairing  the  breach,  it  was  the  same  in  effect  as  if 
it  had  not  supplied  itseK  with  the  automatic  coupler.  And 
in  concurring  in  the  opinion  of  the  Court,  it  must  not  be 
understood  that  I  do  not  sustain  Greenlee  and  Troxler,  and 
the  other  opinions  cited  for  the  plaintiff  sustaining  the  doc- 
trine announced  in  those  cases,  for  I  do. 

But  being  applied  to  for  a  rehearing,  I  examined  the  case 
more  thoroughly  than  I  had  done,  in  connection  with  the 
model  of  two  cars  with  automatic  couplers,  and  came  to  the 
conclusion  that  the  plaintiff's  injury  was  not  caused  by  the 
defect  in  the  coupler,  but  was  one  of  those  unfortunate  acci- 
dents' that  always  have  happened,  and  always  will  happen, 
to  those  engaged  in  such  dangerous  work  as  railroading.      It 
would  be  hard  for  me  to  describe  this  coupler  to  one  who  has 
not  seen  and  examined  one.     But  it  consists  of  what  is  called 
"knucks"  on  each  end  of  the  car,  which  opens  and  shuts, 
something  like  a  man's  hand ;  and  to  effect  the  couplings  one 
or  both  of  these  must  be  open  when  the  impact  of  the  cars 
takes  place,  and  the  jar  caused  by  this  impact  causes  the 
hands  or  knucks  to  close.     And  the  bolt  spoken  of  is  a  small 
key  or  pin  which  falls  when  the  knucks  are  closed,  and  pre- 
vents them  from  opening  until  this  key  or  pin  is  raised.      The 
wire  spoken  of  as  being  broken  attaches  to  this  pin  at  one 
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end,  and  a  crank  at  the  other  end.  This  pin  can  only  be 
raised  by  the  hand,  when  this  chain  is  broken.  But  raising 
the  pin  with  the  chain  and  crank,  or  with  the  hand,  does  not 
open  the  knncks — this  can  only  be  done  with  the  hand,  and 
necessitates  the  party  opening  them  to  go  between  the  cars, 
whether  the  pin  is  raised  with  the  chain  and  crank  or  with 
the  hand. 

In  this  case,  it  appears  from  the  evidence  that  the  plaintiff 
had  raised  the  pin  with  his'  hand  and  was  out  of  danger,  and 
would  not  have  been  hurt,  but  for  the  fact  that  he  discovered, 
on  the  approach  of  the  car  which  was  to  cause  the  impact,  and 
which  was  to  be  coupled  with  the  caboose,  that  the  draw- 
head  to  which  the  automatic  coupler  was  attached  was  not 
in  the  center  of  the  car,  and  he  kicked  it  to  put  it  in  the 
center  so  as  to  strike  the  draw-head  of  the  caboose,  and  in 
doing  this  his  foot  was  caught  and  he  was  injured.  The  plain- 
tiff testified :  "I  took  my  fingers  to  pull  up  the  draw  pin  to 
open  the  lip  of  the  coupler,  and  when  I  had  found  that  the 
bnm'per  on  the  draw  head  was'  towards  me,  and  I  saw  it  was 
not  in  the  center,  I  looked  at  the  other  cars  and  saw  that  the 
bumper  on  them  was  not  open,  but  was  closed.     If  they  had 
been  open,  I  would  have  opened  the  lip  and  stood  outside, 
and   it  would  have  made  its  own  coupling.     I  saw  how  the 
situation  was,  and  I  had  to  push  my  foot  down  and  push  this 
bumf>er  in  the  center."     In  order  to  allow  for  the  curves  in 
the  road,  it  is  necessary  to  allow  the  draw  heads'  or  "bump- 
ers,*^ BS  they  seem  to  be  called  by  the  plaintiff,  to  have  a  small 
lateral  play.     And  Avhen  they  are  uncoupled  on  a  curve,  they 
are  sometimes  left  standing  out  of  the  center.     This  can  not 
be  prevented.     But  it  is  utterly  impossible  for  a  man  to  raise 
this  pin  unth  his  foot  by  Icichiri'g,  or  othenvise.     And  while 
I  agree  to  the  doctrine  in  the  Greenlee  cas^  and  in  the  Troxler 
case,  as  I  tmderstand  them,  I  can  not  agree  that  they  apply  to 
the  -facts  in  this  case.     I  agree  that  the  defendant  was  guilty 
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of  negligence  in  allowing  this  chain  to  remain  out  of  repair 
for  so  long  a  time.  But  this  does  not  entitle  the  plaintiff 
to  recover,  unless  it  caused  the  injury.  Negligence  alone 
does  not  give  a  right  of  action.  The  n^ligenoe  complained 
of  must  be  the  cause  of  the  injury.  I  never  suppog^  that 
it  would  be  contended  that  the  cases  of  Greenlee  and  Trozler 
would  entitle  an  employee  of  a  railroad  company  to  recover 
damages  for  any  injury  he  might  receive  from  the  company 
while  in  itB  employment,  whether  the  defective  coupler  had 
anything  to  do  with  the  injury  or  not  It  seems  to  me  that 
it  might  aa  well  be  held  that  if  the  plaintiff  had  been  lying 
on  top  of  the  car  asleep,  and  the  jar  of  the  impact  had  caused 
him  to  fall  off  and  break  his  leg,  he  might  recover  because 
the  coupler  was  out  of  fix,  as  to  hold  that  the  plaintiff  can 
recover  for  the  injury  in  this  case,  when  the  defective  coupler 
had  nothing  at  all  to  do  with  the  injury. 

I  am  compelled  to  treat  this  matter  coolly  in  the  discharge 
of  my  duty  as  I  understand  it,  without  any  effort  to  create 
sensation  or  alarm,  and  without  conflicting  with  the  cases 
of  Greenlee  and  Troxler.  In  my  opinion,  the  petition  ought 
to  be  allowed. 

Clark,  J.,  dissenting.     This  is  a  petition  to  rehear  the  de- 
cision in  this  case,  130  N.  O.,  606.     No  fact  is  shown   to 
have  been  overlooked,  nor  any  direct  authority,  and  upon 
examination  of  the  briefs  on  the  former  trial  it  will  be  seen 
that  the  petition  simply  presents  the  same  points  for  re-argu- 
ment.    In  Dupree  v.  Ins.  Co.,  93  N.  C,  239,  Smith,  C.   J., 
quoting  Chief  Justice  Pearson  in  Waison  v.  Dodd,  72  U".  C, 
240,  says:  "No  case  ought  to  be  reheard  upon  a  petitioxi  to 
rehear,  unless  it  was  decided  hastily  and  some  material  point 
was  overlooked,  or  some  direct  authority  was  not  callod    to 
the  attention  of  the  Court."     This  has  been  often  quoted  iwitli 
approval,  among  other  instances  by  Furches,  J.,  in  Ca.j>eh<jLrl 
V.  Burrus,  124  K  C,  at  page  60. 
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The  amended  complaint  alleges  that  '^The  defendant  was 
operating  a  train  of  cars"  at  the  time  and  place  of  the  injury 
to  the  plaintiff,  on  which  then,  "and  for  a  long  time  prior 
thereto,  it  negligently  permitted  the  couplers  to  be  out  of 
repair  and  defective,  to  such  an  extent  that  the  cars  in  said 
train,  and  other  cars  belonging  to  the  defendant  at  darkton, 
which  were  to  be  made  part  of  said  train,  could  not  be 
coupled  without  going  between  the  cars."     Is  not  this  a  clear 
allegation  of  negligence,  and  of  a  violation  of  the  U.  S.  Act 
of  1893  ?     The  complaint  further  alleges  that  the  train  being 
uncoupled,  and  a  part  left  below  the  beginning  of  the  switch, 
and  a  part  above  it  (both  on  the  main  line),  "the  plaintiff  was 
ordered  by  the  conductor  in  charge  of  said  train,  whose  orders 
the  plaintiff  was  bound  to  obey,  to  remain  near  the  cars  on 
the  main  track  below  said  side  track,  for  the  purpose  of  coup- 
ling those  cars  to  the  cars  upon  the  side  track,  which  order 
the  said  conductor  well  knew  could  not  be  performed  without 
going  between  said  cars,  on  account  of  the  condition  of  the 
cars,    and  the  said  cars  were  negligently  permitted  to  roll 
very  rapidly  by  means  of  what  is  known  as  ^kicking  cars^ 
along  said  side  track  and  on  to  the  main  track,  and  negli- 
gently and  violently  came  in  contact  with  cars  where  plaintiff 
was'';   that  by  reason  of  the  defendant  having  "negligenly 
permitted  the  coupler  attached  to  the  cars  on  said  side  track  to 
remain  out  of  repair,"  the  lip  was  closed,  "which  made  it 
necessary  for  the  plaintiff  to  go  between  said  cars  in  order 
to  couple  the  same,"  and  that  "while  the  plaintiff  was  endeav- 
oring to  perform  the  order  of  said  conductor,  and  while  coup- 
ling s'aid  cars,  and  without  fault  on  his  part,  he  was  greatly 
iiijxired  and  damaged  by  reason  of  the  negligence  of  the  de- 
fendant, as  herein  set  forth,"  etc     Here,  the  allegation  is 
explicit  of  negligence  in  permitting  couplers  to  be  and  remain 
out  of  repair,  both  on  the  train  on  the  main  line  and  on  cars 
on    the    side  track,  which  were  kicked  back,  and  that  they 
Vol.  131—87 
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could  not  be  coupled  without  going  in  between  the  cars;  abo, 
negligence  in  violently  kicking  them  back,  and  in  the  con- 
ductor ordering  the  plaintiff  to  make  the  connection,  "which 
order  the  conductor  well  knew  could  not  be  performed  with- 
out going  between  said  cars,"  on  account  of  the  defective 
couplers.     There  was  evidence  tending  to  prove  each  and 
every  allegation  above  stated,  and  the  jury,  which,  under  the 
Constitution  and  laws  is  guaranteed  to  every  litigant,  no 
matter  how  humble,  as  the  sole  tribunal  which  may  determine 
issues  of  fact,  has  sustained  the  charges,  and  the  jury  were 
unanimous,  as  the  law  requires  of  the  triers  of  fact     And 
the  parties,  in  order  to  secure  triers  of  fact  to  which  neither 
side  could  have  any  legal  objection,  had  been  allowed  such 
challenges  as'  were  proper,  for  there  is  no  exception  on  that 
ground.     Had  there  been,  notwithstanding,  any  ground  to 
believe  that  the  verdict  was  against  the  weight  of  the  evi- 
dence, or  to  suspect  that  justice  had  not  been  done  for  any 
other  reason,  the  trial  Judge,  who  heard  the  evidence  and 
knew  all  the  incidents  of  the  trial,  had  full  authority  to  set 
the  verdict  aside.     Bird  v..  Bradbum,  at  this  term.     His  re- 
fusal to  do  so  can  not  be  reviewed  by  us.     We,  who  did  not 
bear  or  see  the  witnesses,  can  not  possibly  be  more  compe- 
tent than  the  jury  and  the  trial  Judge  to  determine,  from  the 
imperfect  transmittal  of  the  evidence  on  paper,  without  tone 
or  emphasis,  as  to  the  weight  to  be  given  to  the  respective 
part?  thereof. 

There  was  evidence  that  '*the  coupler  had  been  out  of  fix 
three  months;  that  the  conductor  knew  it;  that  the  link  was 
gone;  that  irith  that  linl-  gone,  the  cars  will  not  cauple  to  save 
your  life  icifhoiit  vsnirj  sonie  means  to  open  the  thing j  that  in 
the  condition  that  coupler  was  in,  it  teas  not  possible  to  couple 
without  takin/j  hold  trith  hand  or  foot" — all  these  sentences 
are  quoted  from  the  evidence  in  the  record.     And  ftirtlier,  it 
IS  statorl  in  the  evidence  sent  up:  "The  coupler  was  broken. 
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It  was  an  automatic  coupler.     The  link  that  pulls  up  the 
draw  pin  waa  out,  so  you  could  not  use  the  coupler  wifhr 
out  the  use  of  the  foot  or  something";  and  further,  "you 
can  not  couple  if  the  draw  pin  won't  work."     Even  the  super- 
intendent of  the  defendant  says':  "If  the  statement  made  by 
the  young  man  is  true,  and  the  chains  were  gone,  it  would 
be  necessary  for  him  to  go  in  and  lift  it  up."     It  has  been 
suggested  that  the  absence  of  the  link  was  not  a  very  material 
fact ;  but  the  evidence  by  which  a  jury  must  reach  its  conclu- 
sions, according  to  the  weight  they  may  give  it,  contains  this : 
"Question.  Does  that  link  have  anything  to  do  with  the 
coupling?     Answer:  Yes,  sir.     You  can  not  couple  if  the 
draw  pin  won't  work."     Again:  "Question:  Why  did  you 
not  have  time  to  go  and  see  to  them  while  they  were  standing 
still  ?     Answer :  The  cars  were  rolling  when  the  Captain  in- 
structed me  to  go  couple  them."     The  conductor  says:  "The 
cars  started  and  had  cleared  the  switch  when  I  started  down 
to  the  depot";  and  the  plaintiff's  evidence  is:  "Question: 
WTiere  were  you  when  the  cars  commenced  moving?     An- 
swer: I  was'  standing  there  by  Captain  Byrd,  and  he  said, 
'Son,  you  run  up  and  couple  those  cars  while  I  run  up  to  the 
warehouse  and  get  orders.'  "     To  order  the  plaintiff  to  go  in 
to  make  the  coupling,  especially  when  the  cars  were  moving, 
was  of  itself  negligence,  even  before  automatic  couplers  were 
required  (Mason v.  R.  Co.,  Ill  K  C,  482 ;  18  L.  R.  A.,  845 ; 
32    Am.  Su  Rep.,  814;  (1892),  and  it  is  doubly  so  now, 
when,   as  here,  there  is  evidence  in  the  record  that  the  oon- 
fhietor  knew  that  the  coupler  was  out  of  order,  and  well  knew 
that  the  coupling  in  that  condition  could  not  be  made  without 
jToinp  in  between  the  cars. 

Aside  from  the  negligence  of  the  conductor  in  giving  such 
order,  the  permitting  the  couplers  to  remain  out  of  order 
more  than  three  months  was  itself  a  violation  of  the  Federal 
statute  (2  March,  1893,  27  Stat.,  531),  and  negligence.     In 
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a  remarkably  well  oonsidered  case,  in  the  U.  S.  Qircuit  Oourt 
for  Iowa,  VoeJker  v.  B.  Co.,  116  Fed.  Rep.,  867  (dedded  just 
after  the  opinion  in  this  case  was  filed  in  June  last),  Shiras, 
J.,  holds  that  "A  carrier,  by  permitting  couplers,  originally 
sufficient,  to  become  worn  out  and  inoperative,  is  within  the 
prohibition  of  the  act  of  Congress,  2  March,  1893,  against 
using  cars  in  interstate  commerce  not  equipped  with  couplers, 
coupling  automatically."  Also,  he  says  that  the  company 
was  liable  where,  the  coupler  being  out  of  order,  the  employee 
"undertook  to  fix  it  so  the  coupling  might  be  made,  and  while 
so  engaged  he  was  caught  between  the  cars  and  received  in- 
juries causing  his  death."  This  is  "on  all  fours,"  except 
that  here  the  negligence  of  the  defendant  crippled  their  man 
but  did  not  kill  him.  In  that  case,  as  in  this^  the  defendant 
urged  that  it  was  error  to  permit  the  jury  to  determine  that 
the  "condition  of  the  coupler  was  the  proximate  cause  of  the 
injury."  Judge  Shiras  overruled  the  objection  and  makes 
the  following  pertinent  ruling,  without  which  the  statute 
would  become  a  delusion  and  cease  to  be  any  protection  to 
the  hundreds  of  thousands  of  laboring  men  whose  lives  and 
limbs  were  for  so  many  long  years  exposed  to  needless  peril 
for  the  lack  of  such  statute.     He  says: 

^'The  statutory  requirement  with  respect  to  equipping  cars 
with  automatic  couplers  luas  enacted  in  order  to  protect  raH- 
way  employees,  as  far  as  possible,  from  the  risks  incurred 
when  engaged  in  coupling  and  uncoupling  cars.     If  a  railway 
uses  in  its  business  cars  which  do  not  conform  to  the  statu- 
tory requirements,  either  because  they  never  were  equipped 
with  automMic  couplers,  or  because  the  company,  throuffh 
negligence,  has  permitted  the  couplers,  originally  sufficient, 
to  become  worn  out  and  inoperative,  then  the  company  is  cer- 
tainly not  performing  the  duty  and  obligation  imposed  upon 
it  by  the  statute,  and  is  clearly  therefore  chargeable  with  nep- 
ligence  in  thus  using  an  improperly  equipped  car;  and  th^^ 
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company  is  hov/nd  to  know  thai  if  it  calls  upon  one  of  its 
employees  to  make  a  coupling  with  a  coupler  so  defective  and 
inoperative,  that  it  will  not  couple  by  impact,  and  that  to 
make  th^  coupling  the  employee  must  subject  himself  to  ail 
the  risks  aaid  dangers  that  inhered  in  the  old  and  dangerous 
link-and-pin  method  of  coupling,  it  is  subjecting  such  emr 
ployee  to  the  very  risk  and  danger  which  it  is  the  purpose  of 
the  statute  to  protect  him  against,  so  far  as  that  is  reasonably 
possible.     Subjecting  an  employee  to  risk  to  life  and  limb 
hy  calling  upon  him  to  use  appliances  which  have  become  de- 
fective anl  inoperative  through  the  failure  to  use  proper  care 
on  the  part  of  the  master  is  certainly  negligence,  which  will 
become  actionable  if  injury  results  therefrom  to  the  employee, 
and  liability  therefor  can  not  be  avoided  by  the  plea  that  if 
(he  compan/y  was  thus  guilty  of  actionable  negligence  in  this 
particular,  it  can  not  be  held  responsible  therefor  beca/ase 
it  was  guilty  of  another  act  of  negligence  which  aided  in 
cavsing  the  accident.     This  accident  happened  because  Voel- 
ker,  in  the  performance  of  his  duiy,  was  caZled  upon  to  place 
his  person  in  a  position  where  he  might  be  caught  between 
the   cars  he  was  expected  to  couple  together.     He  was  re- 
quired to  place  himself  in  this  dangerous  position  because 
of  the  negligent  failure  of  the  company  to  han)e  upon  the  car 
a  coti'pler  in  proper  and  operative  condition,  and  certainly 
this  negligent  failure  of  the  company  was  the  proximate  cause 
of  the  accident." 

This  is  practically  the  stime  ruling  which  this  was  the 
pioneer  Court  to  make  in  Oreenlee  v.  Railroad,  122  N.  0., 
977  ;  41  L.  R  A.,  899  (26  May,  1898),  and  which  has  been 
reiterated  in  Troxlcr  v.  liailroad,  124  K  C,  189 ;  44  L.  R. 
A.,  313;  10  Am.  St.  Rep.,  580;  and  so  many  cases  since, 
do^vn  to  and  including  Fleming  v.  Railroad,  at  this  term. 
Tliose  cases  practically  settle  also  the  issue  of  contributory 
negrligei^ce,  for  as  the  injury  would  not  have  happened,  and 
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the  plaintiff  would  not  have  had  to  go  between  the  cars  at  all, 
if  the  couplers  had  been  in  proper  condition,  it  i&'  inunaterial 
whether  he  went  in  negligently  or  not^  for  the  negligence  of 
the  defendant  in  not  having  couplers,  and  in  good  working 
order,  was  the  proximate  cause.     VoeUcer  v.  B.  Go.,  supra. 

In  Harden  v.  B.  Co.,  129  N.  C,  356;  66  L-  R  A.,  784; 
88  Am.  St.  Rep.,  747 ;  the  Court  affirmed  the  Judge  below, 
who  had  charged  (quoting  from  Greenlee's  case)  as  follows: 
"If  you  find  that  the  freight  train  was  not  fully  provided  with 
modem  self-acting  couplers,  and  that  the  plaintiff  would  mt 
Jmvc  been  iavjured  had  the  cars  been  so  provided,  you  wilt 
find  the  first  issue  *Yes^'  and  the  isecond  issue  'Na' "  This 
ruling  has  just  been  reiterated  in  Fleming  v.  B.  Co.,  at  this 
term. 

There  waB  some  conflicting  evidence,  but  that  was  the  prov- 
ince of  the  jury.     The  plaintiff's  testimony  above  referred  to 
is  that  if  the  coupler  had  been  in  good  condition,  he  would  not 
have  had  to  go  in  between  the  cars  nor  to  kick  the  bumper, 
and  he  is  corroborated  by  the  superintendent  of  the  defendant 
company,  who  says  if  the  coupler  was  in  the  condition  the 
plaintiff  testified,  it  was  "necessary  for  him  to  go  in  and  lift 
it  up/'    Whether  his  manner  of  "lifting  it  up"  was  n^ligent 
or  not^  is  immaterial  in  view  of  our  uniform  decisions  from 
Greenlee's  ease  down  to  Fleming  v.  B.  Co.,  at  this  term,  Aat 
the  proximate  cause,  the  causa  causans,  is  the  negligence  of 
the  railroad  company  in  not  complying  with  the  law  which 
requires  it  siiall  have  automatic  coupling  apparatus,  which 
will  not  require  an  employee  to  go  in  between  the  cars  at  all- 

The  plaintiff  could  not  assume  a  risk  which  the  law  forbids 
the  railroad  company  to  impose  upon  him.  Besides,  as- 
sumption of  risk  does  not  apply  to  railway  employees  in  this 
State,  since  the  act  which  is  printed  as  chapter  56,  Private 
Laws  1897.  Coley  v.  B.  Co.,  128  N.  C,  634,  and  other 
cases  sustaining  it,  which  are  collected  and  reaffirmed  in  Mott 
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V.  R.  Co.,  at  this  term.  Indeed,  on  the  evidence  here,  assump- 
tion of  risk  would  not  apply  to  any  employee.  Lloyd  v. 
Hones,  126  X.  C,  359;  Smith  v.  Baker,  App.  Cas.  (1891), 
325,  cited  and  approved ;  Williams  v.  Birmdngham  Co.,  2  B. 
D.  (1899),  338. 

Humanity,  justice,  and  the  soundest  principles  of  public 
policy  alike  require  that  the  act  of  Congress,  2  March,  1893, 
and  the  principles  laid  down  by  Judge  Shirajs'  in  the  above 
cited  case  of  Voelker  t\  Railroad,  and  by  the  uniform  rulings 
of  this*  Court  from  Greenlee^s  case  down  to  Fleming^s,  should 
be  sternly  upheld  and  rigidly  enforced.     In  the  report  of 
the  Interstate  Commission  for  1902,  it  is  said  that  in  1893, 
when  the  act  requiring  automatic  car  couplers  were  enacted, 
there  were  433  men  killed  and  11,277  wounded  in  coupling 
cars  in  this  country,  and  that,  by  reason  of  the  gradual  en- 
forcement of  that  law,  the  number  of  killed  and  wounded  in 
car  coupling  for  the  year  ending  80  June,  1902,  aggregating  a 
little  over  2,000 — ^a  diminution  of  more  than  9,600  in  the 
number  of  men  killed  and  wounded  annually,  though  the 
number  of  railway  employees  has  increased  200,000  in  the 
9ame  period  of  time,  which,  at  the  same  ratio,  would  have 
caused  15,000  men  to  have  been  killed  and  wounded  annually 
in  coupling  ears,  if  there  had  been  no  enforced  use  of  auto- 
matic couplers  by  the  law.     The  Commission  says  the  de- 
crease of  accidents  in  that  particular  (car  coupling)  has  been 
68  per  cent  fewer  killed,  and  81  per  cent  fewer  injured  than 
in    1893   (without  adding  in  the  further  loss'  which  would 
have    occurred  among  the  additional   200,000  employees), 
-which  decrease  they  attribute  to  this  legislation  and  its  en- 
forcement by  the  Courts.     They  point  out  that  in  no  other 
particular  have  injuries  to  passengers  or  employees  been  di- 
minished, but  that  in  fact  there  is  a  decided  increase. 

If  the  law  is  effectively  enforced,  the  annual  loss  still  ex- 
igtirig'  of  2,000  killed  and  wounded  in  manual  coupling  will 
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entirely  disappear.  But  if,  notwithstanding  the  law  requires 
automatic  car  couplers,  they  can  be  left  off   or    (which  is 
the  same  thing)  allowed  to  remain  out  of  repair,  and  when 
an  employee  is  ordered  in  to  make  the  coupling,  which  has 
become  non-automatic,  these  powerful  corporations  can  con- 
test before  the  jury  whether  the  railroad  company  is  not  re- 
lieved from  all  responsibility  becau£«  the  employee  mi^t 
have  done  the  act  illegally  required  of  him  in  a  more  pnident 
manner,  and  carry  that  contest  up  from  Court  to  Court,  then 
the  provisions  of  a  law,  which  was  enacted  from  the  protection 
of  this  vast  body  of  useful  and  industrious  men,  is  a  nullity- 
construed  away  by  the  Courts — and  they  are  handed  over  to 
the  tender  mercy  of  a  power  which  saw  with  indifference  the 
number  of  killed  and  wounded  in  coupling  cars  mount  up, 
year  after  year,  till  the  figures  reached  the  annual  total  of 
near  12,000.     In  that  steady  increase  there  was  no  halt 
until  the  force  of  a  humane  and  irresistable  public  opinion 
compelled  the  use  of  automatic  couplers,  though  their  life 
and  limb  saving  properties  had  been  well  known  to  railroad 
managers  for  a  quarter  of  a  century.     The  evidence  is  that 
this  injv/ry  to  the  plaintiff  could  not  possiilyhave  happened 
if  this  law  had  been  conyplied  with  by  the  defendant. 

This  Court,  which  was  the  pioneer  to  lay  down,  independ- 
ent of  legislative  enactment,  the  requirement  of  justice  that 
such  appliances  should  be  used,  should  not  be  the  first  to  con- 
strue away  the  efficacy  of  what  is  now  a  Federal  statute,  ap- 
plicable to  the  defendant  and  all  other  railroads  throughout 
the  Union  engaged  in  interstate  commerce. 

Douglas,  J.,  dissenting.  Dissenting  in  toto  from  the 
opinion  of  the  Court,  except  in  so  far  as  it  approver  the 
Greenlee  and  Troxler  cases,  both  in  its  view  of  the  law  as 
applicable  to  this'  case  and  its  assumption  of  fact,  I  shall 
briefly  notice  but  one  or  two  of  its  apparent  errors.     The 
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opinion  seems  rather  to  forestall  dissent  bj  assenting  ''that 
it  would  seem  almost  to  border  on  the  absurd  for  this  Court 
to  say  that  we  can  have  no  common  knowledge  of  what  a  self- 
coupler  is'.'^     In  spite  of  this  dictum,  I  venture  to  assert 
that  neither  this  Court  nor  the  average  citizen  has  any  com- 
mon knowledge  of  the  mechanical  constitution  of  an  auto* 
matic  or  self -coupler.     The  only  fact  that  would  &eem  to  be  of 
common  knowledge  is  that  a  coupler  that  will  not  couple  it- 
self is  not  a  self -coupler ;  and  that  a  coupler  which  has  to  be 
jmlled  and  pushed  into  place  is  not  automatic     A  model 
was  exhibited  to  this  Court,  which  was  not  used  below,  and 
was  not  proved  to  be  similar  to  the  coupler  on  the  cars.  This 
was  a  mere  illustration  of  the  general  working  of  automatic 
couplers,  and  was  not  proof  of  any  fact  in  controversy.  There 
are,  in  f  act>  different  kinds  of  self -couplers,  those  most  gener- 
ally seen  being  the  Janney  and  M.  C.  B.  (Master  Car  Build- 
ers).    I  do  not  know  the  difference,  but  believe  that  the 
latter   includes   any  coupler   approved   by   the   association. 
Many  of  thee^  patent  couplers  are  interchangeable,  but  still 
there  is  some  difference. 

Again,  the  opinion  characterizes  certain  testimony  of  the 
plaintiff  as  "mere  opinion  evidence,"  when,  in  fact,  it  ap- 
pears to  me  a  plain  statement  of  existing  facts: — that  the 
bumper  Was  not  in  the  center  and  had  to  be  kicked  into  the 
center  to  make  it  couple.     This  fact  does  not  seem  to  have 
been  denied  by  anyone.     Again,  the  opinion  says :  "The  fact 
still  remained  that  there  was  no  other  defect  except  the  miss- 
ing link."     This  may  or  may  not  be  true.     If  the  coupler 
was    negligently  arranged,  so  as  unnecessarily  to  allow  so 
much  lateral  play  as  to  destroy  its  character  as  a  self-coupler, 
this   'would  be  an  evident  defect     Again,  the  opinion  says 
that  **TVhen  he  had  opened  the  lip  of  the  coupler,     *     ♦     * 
he  had  di&icharged  the  order  which  had  been  given  him  by  the 
conductor."     I  do  not  think  so.     His  order  was  to  couple  the 
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cars ;  and  if  it  was  necessary  to  kick  the  coupler  on  the  in- 
coming car^  a  method  which  is  shown  by  the  testimony  to 
be  frequently  resorted  to  by  railroad  men,  then  he  was  still 
carrying  out  his  orders.  But  all  these  are  findings  of  fact, 
which  I  respectfully  submit  are  not  within  the  province  of 
this  Court. 

Again^  the  opinion  says:  '^That  he  contributed  to  his  own 
injury  is  too  clear  to  admit  of  doubt^  from  his  own  testi- 
mony." This  gratuitous  assertion  of  fact  should  be  left  to 
the  jury. 

This  C<»urt  is  not  authorized  to  set  aside  the  verdict  of  a 
jury  simply  because  a  majority  of  its  members  would  not 
concur  therein  were  they  jurors.  In  any  event,  if  this  Oourt 
undertakes  to  perform  the  functions  of  a  jury  in  finding  the 
facts,  it  would  seem  that  it  should, 'at  least,  do  so  by  a 
unanimous  verdict. 


HENRY  V.  McCOY. 

(Filed  December  20,  1902.) 


GRANTS — 8enior    Qrantee — Junior    Orantee— Parties — The    Code, 
Sees,  2780,  2786,  2788  and  177. 

A  grant  can  not  be  set  aside  at  the  suit  of  a  Junior  grantee  on 
the  ground  of  fraud  practiced  on  the  state. 

Action  by  John  S.  Henry  against  Winfield  McCoy  and 
others,  heard  by  Judge  M.  H.  Justice,  at  November  Term, 
1002,  of  the  Superior  Court  of  Macox  County.  From  a 
jiidgnient  for  the  defendants,  the  plaintiff  appealed. 

Horn  <€  Mann,  for  the  plaintiff. 
Xo  counsel  for  the  defendants. 
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MoNTQOMEBY,  J.     It  appears'  from  the  complaint  that  on 
the  l&t  day  of  April,  1899,  H.  H.  McCoy  entered  into  the 
entry  taker's  office  of  Macon  County  a  tract  of  land;  that 
he  died  in  1899,  without  having  paid  the  State,  and  without 
having  taken  out  a  grant  for  the  land ;  that  within  the  time 
required  by  the  statute,  his  sister,  Pearlie  McCoy,  on  the 
31st  of  December,  1901,  paid  for  the  land  entered  by  her 
brother,  and  procured  a  grant  from  the  State  to  be  made  out 
in  his  name.     It  appears  further  in  the  complaint  that  the 
plaintiff,  J.  S.  Henry,  on  the  8th  of  September,  1900,  en- 
tered in  the  same  office  the  same  tract  of  land,  and  on  the  14th 
March,  1902,  obtained  a  grant  from  the  State  for  the  same. 
This  action  was  brought  by  the  plaintiff  against  the  de- 
fendants, who  are  heirs  at  law  of  H.  H.  McOoy,  to  have  the 
grant  issued  to  H.  H.  McCoy  declared  void,  and  for  posses- 
sion of  the  tract  of  land.     The  grounds  assigned  by  the  plain- 
tiff for  his  action  are  fraud  on  the  part  of  Pearlie  McCoy 
in  procuring  the  warrant,  and  that  Ammons,  who  made  the 
arurvey  for  McCoy,  was  not  the  surveyor,  and  was  neither 
bonded  nor  sworn;  that  he  was  not  a  deputy  surveyor,  and 
that  the  chain  carriers  were  not  sworn.     There  was  a  demur- 
rer to  the  complaint  in  the  following  words:  "1.  That  plain- 
tiff^s*  complaint  does  not  state  a  cause  of  action.     2.  That 
from  said  complaint  it  appears  that  the  defendants  have  the 
oldest  grant,  as  well  as  the  oldest  entry,  for  the  land  de- 
scribed in  the  complaint.     3.  For  that  a  State  grant  can  not 
be  attacked  for  the  reasons,  or  any  of  the  reasons,  mentioned 
in    said  complaint.     4.  That  said  complaint  fails  to  show 
wherein  any  fraud  was  practised  on  plaintiff  by  defendants.*' 
Uis    Honor  sustained  the  demurrer,   and  the  plaintiff  ap- 
pealed. 

\Ve  see  no  error  in  the  ruling.  The  defendants  have  the 
oldest  grant.  The  entry  was  regularly  made  and  within  the 
time  allowed  by  law.     The  price  of  the  land  was  paid  by  the 
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sister  of  H.  H.  McCoy,  who  was  then  dead,  and  the  grant 
made  in  the  name  of  the  deceased  enterer,  which  was  the 
proper  course.     The  Code^  Sec.  2780.     The  plaintiff  made 
his  entry  of  the  land  before  the  grant  was  issued  to  McCoy, 
but  he  did  not  procure  his  grant  until  after  the  McCoy  grant 
had  been   issued.     If   there  was   any   fraud   practiced  by 
Pearlie  McCoy  upon  any  one,  it  waa  upon  the  State  and  not 
upon  the  plaintiff.     If  Ammons  was  not  the  surveyor  duly 
sworn  and  qualified,  or  if  the  chain  carriers  were  not  sworn, 
they  are  matters  that  the  plaintiff  can  not  complain  of,  he 
being  a  junior  grantee.     This  action  was  brought  under 
section  2786  of  The  Code.     In  CaHer  v.  White,  101  K  C, 
80,  the  action  was  brought  under  the  same  statute.     The 
Court  said  there:  ^^In  the  construction  of  the  statute,  it  is 
held  that  the  remedy  is  open  only  to  the  senior  against  a 
junior  grantee,  inasmuch  as  none  can  be  aggrieved  unless  he 
has  an  interest  in  the  subject  matter  of  the  obnoxious  grant 
when  it  is  issued,  which  a  junior  grantee  has  not;  and  the 
purpose  is  to  remove  a  cloud  overshadowing  a  previously  ao- 
quired  title.     This  question  was  before  the  Court  for  the 
first  time  in  Crow  v.  Holland,  15  N.  C,  417.     In  that  case, 
the  Court  said :  "Did  the  Legislature,  when  it  passed  the  Act 
of  1798  (section  2786  of  The  Code)  suppose  that  a  junior 
patentee  could  be  aggrieved  because  the  State  had  be«i  im- 
posed on  or  defrauded  by  an  elder  patentee?     Was  not  the 
tenth  section  enacted  for  the  benefit  of  those  persons  who  held 
patents  from  the  King,  Lord  Proprietors,  or  the  State,  and 
should  be  aggrieved  by  their  titles  being  clouded  or  endan- 
gered by  a  color  of  title  which  might  be  set  up  under  a 
junior  grant  for  the  same  land  obtained  since  the  4th  day  of 
July,  1776?"     The  Court  then  cited  numerous  authorities 
from  the  English  and  American  Courts  to  the  effect  that  a 
junior  patentee  could  not  be  aggrieved  because  the  State  had 
been  imposed  on  or  defrauded  by  an  elder  patentee,  and  con- 
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duded  the  opinion  by  saying:  '^Considering  these  authorities 
as  decisive — satisfied  that  it  is  the  established  rule  of  the 
common  law  that  no  one  is  prejudiced  by  the  King^&  grant 
but  he  who  had  a  prior  grant  for,  or  an  ancient  vested  right 
in^  the  same  thing — ^that  no  other  subject  could  have  a  scire 
facias  to  repeal  the  King's  grant — ^that  in  all  other  cases  the 
scire  facias  must  be  brought  by  the  King  jure  regio  himself 
to  repeal  his  own  grant — ^it  seems  to  us  demonstrable,  on  ex- 
amining the  whole  act  of  1798,  that  this  broad,  ancient,  wise 
and  well  established  distinction  is  observed  and  kept  up  by 
the  General  Assembly."     The  remedy  is  for  the  State,  when 
the  State  has  been  defrauded,  and  sl  scire  facials  may  alst)  be 
sued   out   by   an   individual  when   such   individual   is   ag- 
grieved.    To  the  same  effect  is  the  case  of  Ray  v.  Castle,  79 
N.  C,  680. 
No  Error. 

Glakk,  J.,  concurring.     In  Crow  v,  Holland,  15  N.  C, 
41 7y  it  is  held  that  a  grant  can  only  be  set  aside  at  the  suit 
of  the  State  (see  The  Code,  Sec.  2788),  or  of  a  prior  grantee 
(see  The  Code,  Sec.  2786).     In  the  present  casfe,  the  Court 
merely  holds  that  a  grant  can  not  be  set  aside  at  the  suit  of 
a  junior  grantee  on  the  ground  of  fraud  practiced  on  the 
State,  citing  Carter  v.  White,  101  N.  C,  33.     But  as  the 
plaintiff  cites  and  relies  upon  8taie  v.  Bland,  123-  N.  C,  739, 
it  is  well  to  note  that  that  case  has  no  bearing  here.     It  held 
that  since  The  Code,  Sec.  177,  "requiring  all  actions  to  be 
broiifirht  by  the  party  in  interest,"  The  Code,  Sec.  2788,  au- 
thorizing the  State  to  bring  actions  to  annul  grants  applies* 
''only  to  those  cases  in  which  upon  the  cancellation,  the  title 
tn   the  realty  would  revest  in  the  State,  which  is  thus  the 
party  in  interest,"  which  was*  the  case  in  State  v.  Bevers,  86 
X.    r^.-r  588,  which  is  cited.     It  is  further  said:  '1i  this 
wc*re  not  so,  parties  contesting  the  validity  of  grants,  alleged 
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rocks  upon  the  track."  There  is  a  presumption  of  negligence 
from  the  fact  that  the  train  waa  derailed  by  running  into  a 
pile  of  dirt  and  rocks  upon  the  track.  2  Fetter,  supra.  Sec. 
482.  Res  ipsa  loquitur.  This  preeiimption  is  not  rebutted 
in  the  facts  agreed.  It  is  not  agreed  that  there  was  no  neg- 
ligence, and  the  plaintiff  contends  tliat  the  defendant  admits 
negligence  by  submitting  the  case  upon  the  validity  of  the 
contract  on  that  state  of  facts.  The  validity  of  such  con- 
tract, as  applied  to  the  facts  of  any  case,  depends  upon 
whether  there  was'  negligence  on  the  part  of  the  defendant, 
and,  upon  the  facts  agreed,  if  there  were  not  a  presumption 
of  negligence,  there  is  certainly  no  presumption  to  the  con- 
trary, and  the  case  should  go  back  that  this  may  be  ascer- 
tained by  a  jury,  if  not  agreed  upon  by  the  parties. 
Error. 

Douglas,  J.,  concurring.     I  concur  in  the  opinion  of  the 
Court  that  this  case  should  be  remanded  in  order  that  the 
essential  fact  of  n^ligence  may  be  foimd  by  verdict  or 
agreement.     In  fact,  I  am  somewhat  inclined  to  think  that 
the  plaintiff  is  entitled  to  judgment  on  the  facts  agreed 
under  the  decision  of  this  Court  in  Marconi  v.  Railroad,  126 
N.  C,  200,  where  it  is  said :  "The  principles  governing  the 
case  at  bar  are  well  settled.     It  is  the  duty  of  every  railroad 
company  to  provide  and  maintain  a  safe  road-bed,  and  it^ 
negligent  failure  to  do  so  is  negligence  per  se.     *     *    *     As 
the  law  places  upon  the  company  the  positive  duty  of  provid- 
ing a  safe  track,  including  the  incidental  duties  of  inspec- 
tion and  repair,  it&'  unsafe  condition,  whether  admitted  or 
proved,  of  itself  raises  the  presumption  of  negligence.      This 
is  always  the  case  where  there  is  a  failure  to  perform  a  posi- 
tive duty  imposed  by  law.     The  burden  of  proving  such  a 
failure  of  legal  duty  rests  upon  the  plaintiff,  but  when  thai 
fact  is  proved  or  admitted,  the  burden  of  proving  all   such 
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facts  as*  are  relied  on  bj  the  defendant  to  excuse  its  failure, 
rests  upon  the  defendant  Its  plea,  then,  is  in  the  nature  of 
confession  and  avoidance/' 

If  it  be  contended  that  no  presumption  of  negligence 
arises  against  the  defendant  from  the  naked  fact  of  obstruc- 
tion stated  by  the  case  agreed,  there  is  certainly  no  presump- 
tion in  its  favor.  The  landslide  may  not  originally  have 
been  caused  by  the  negligence  of  the  defendant,  but  that 
would  not  excuse  the  failure  of  proper  inspection,  or  negli- 
gently permitting  the  road  bed  to  remain  in  a  dangerous  con- 
dition without  repair  and  without  warning,  after  its  condi- 
tion was  or  .might  have  been  discovered  by  due  diligence.  In 
the  view  most  favorable  to  the  defendant,  its  negligence  is 
an  open  question. 

Cook,  J.,  dissenting.     Upon  the  facts  stated  in  the  case 
agreed,  plaintiff  is  bound  by  her  special  contract  with  de- 
fendant company,  and  can  recover  only  the  sum  of  one  hun- 
dred dollars  for  the  baggage  destroyed  by  fire  in  the  wreck. 
There  is  a  distinction  between  a  passenger  ticket  in  the 
ordinary  form,  which   is  regarded  as  a  mere  voucher  or 
token^  and  a  ticket  which  is'  and  purports  on  its  face  to  be 
the  entire  contract  between  the  carrier  and  passenger.     (5 
A.  and  E.  Enc.  Law,  2d  Ed.,  560.) 

The  regular  local  first-class  fare  was  three  cents  per  mile ; 
but  in  buying  a  thousand  mile  ticket,  paying  for  that  much 
mileage  at  one  time,  which  could  be  used  from  time  to  time 
at  convenience,  until  exhausted,  the  plaintiff  obtained  trans- 
portation at  a  reduced  rate,  two  and  one-half  cents  per  mile, 
and  defendant  received  the  lump  sum,  which  was  an  ad- 
vantage to  both  parties. 

The   right  to  make  such  a  special  contract  is  too  well  set- 
tled   ta    be  controverted.     It  was  founded  upon  a  valuable 
consideration,  which  consisted  in  a  reduction  of  the  fare. 
Vol.  181 88 
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The  limit  of  one  hundred  dollars  for  liability  on  account  of 
the  baggage  wae  a  reasonable  and  valid  one.  Compensation 
for  the  carriage  of  baggage  is  included  in  the  passenger's  fare 
(Inddanapoli'S  and  R.  R.  Co.  v.  Cox,  29  Ind.,  360 ;  96  Am. 
Dec.,  640;  Warner  v,  Burlington  and  R*  R.  Co.,  22  Iowa, 
166;  92  Am.  Dec,  389),  so  that  which  was  being  taken  by 
plaintiff  in  exce&s  of  the  amount  agreed  upon  was  not  covered 
by  the  contract  and  fare  paid,  but  was  being  carried  without 
compensation.  Plaintiff's  failure  to  recid  the  ticket  was  not 
the  fault  of  the  defendant.  She  knew  that  she  was  obtain- 
ing transportation  at  a  reduced  rate,  and  being  required  to 
sign  the  ticket  in  the  presence  of  the  witness  who  attested  her 
signature,  had  express  notice  that  she  was  obligating  herself 
in  some  way ;  it  does  not  appear  that  she  did  not  understand 
the  contract,  nor  that  she  did  not  read  it  after  signing  it^  and 
before  boarding  the  car;  she  had  it  in  her  possession  and 
could  have  done  so.  This'  being  a  special  contract,  as  disr 
tinguished  from  an  ordinary  passage  ticket,  and  in  writing 
and  signed,  there  was  no  obligation  resting  upon  defendant's 
agent  to  read  it  or  to  notify  her  of  its  conditions  and  limita- 
tions. 

Counsel  for  plaintiff  argue  orally  and  by  brief,  that  defend- 
ant can  not  contract  against  its  negligence,  and  therefore  a 
recoverv  should  be  had  for  the  full  value,  and  cite  the  axklbot- 
ities  to  sustain  that  proposition  of  law.  But  the  facts  in 
the  case  agreed  do  not  show  that  the  destruction  of  the  trunk 
was  caused  by  defendant's  negligence. 

The  sliding  of  dirt  and  rocks  upon  the  track,  causing  the 
wreck  of  the  train,  nothing  else  appearing,  does  not  show  or 
raise  presumption  of  negligence,  and  this  i&  the  only  fact  as 
to  the  wreck  submitted  to  us. 
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KISBR  V.  HOT  SPRINGS  BARYTES  CO. 

(Filed  December  20,  1902.) 

If 
PLBADINGS— CompIaifUi— AtMirer — AllegatOr—ProlxUtP— Negligence. 

In  this  case  the  evidence  offered  by  the  plaintiff  does  not  sustain 
the  allegations  of  the  complaint  as  to  the  negligence  of  the 
defendant 

CI.ABX  and  Douglas,  J.J.,  dissenting. 

Action  by  ThomaB  A.  Kiser,  by  his  guardian,  against  the 
Hot  Springs  Barytes  Company,  heard  by  Judge  W.  B.  Go%mr 
eUl  and  a  jury,  at  August  Term,  1902,  of  the  Superior  Court 
of  Madison  County. 

'*The  plaintiff  above  named  complains  of  the  defendant 
and  alleges: 

'First,  for  a  first  cause  of  action — 
1.  That  this  plaintiff  is  an  infant  under  the  age  of 
twenty-one  years. 

"2.  That  on  the  6th  of  January,  1900,  upon  application 
dulv  made  in  his  behalf,  the  above  named  J.  A,  Kiser  was 
duly  appointed  by  the  Clerk  of  the  Superior  Court  in  and  for 
the  county  and  State  aforesaid  the  guardian  of  said  plaintiff, 
and  thereupon  duly  qualified  as  such  guardian. 

*'3.  That  the  defendant  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
^Tew  York,  and  was,  on  and  prior  to  the  19th  day  of  April, 
1899,  engaged  in  the  manufacture  of  barytes,  staves  and  bar- 
rels at  Hot  Springs,  in  the  county  of  Madison,  and  State  of 
H'ortli  Carolina. 

*'4-.  That  on  or  about  the  1st  day  of  January,  1897,  J.  A. 
KiaeTy  father  of  this  plaintiff,  entered  into  a  contract  with 
the  efsid.  defendant  cwnpany,  by  which  it  was  agreed  that  this 
plaintiff  was  to  enter  the  employment  of  the  said  defendant 
and  operate  for  it  the  said  dryer  in  said  defendant  company^s 
^wctrksy    a  position  in  which  no  special  skill  or  knowledge  of 


596  IX  THE  SUPREME  COURT.  [131 

KiSEB  V.  Barytes  Go. 


machinery  was  required,  and  it  was  expressly  stipulated  by 
the  said  J.  A.  Riser,  and  agreed  to  by  the  said  defendant, 
that  this'  plaintiff  should  not  be  required  to  work  in  anj 
department  of  the  said  defendant  company^s  establishment 
where  there  was  danger  of  receiving  injury  from  the  opera- 
tion of  the  machinery,  the  said  J.  A.  Kiser  stating  to  the 
said  defendant  company  that  this  plaintiff  was  unskilled  in 
the  use  of  machinery  and  ignorant  of  the  dangers  attaiding 
its  operations. 

^'5.  That  in  compliance  with  said  contract  and  agreement, 
thi&  plaintiff  at  once  entered  into  the  employmient  of  the  said 
defendant  company  and  operated  for  it  the  said  dryer  until 
on  or  about  the  19th  day  of  April,  1899. 

"6.  That  this  plaintiff  is  now,  and  was  at  the  time  he  re- 
ceived the  injuries  hereinafter  named,  unskilled  in  the  use 
of  machinery  of  any  kind,  and  almost  wholly  ignorant  of  tha 
dangers  attending  the  operation  of  the  same,  and  especially  so 
of  the  machine  in  the  cooper  shop  of  said  defendant  com- 
pany's establishment,  known  as  the  planer,  which  fact,  as  this 
plaintiff  is  informed  and  believes^  was  well  known  to  said 
defendant. 

"7.  That  on  and  prior  to  the  19th  day  of  April,  1899,  the 
said  defendant  company  kept  in  the  cooper  shop  of  its  estab- 
lishment a  certain  machine,  known  as*  a  planer,  used  in  the 
manufacture  of  staves,  barrels,  etc.,  and,  as  this  plaintiff  is 
informed  and  believes,  the  said  defendant  company   care- 
lessly and  negligently  failed  to  provide  proper  appliances  to 
insure  the  safety  of  its  employees  in  operating  said  machine, 
and  so  carelessly  and  negligently  kept  and  maintained  said 
machine,  that  it  became  clogged  and  out  of  repair  to  such  an 
extent  that  the  operation  of  the  same  was  attended  by  mndi 
danger,  which  fact,  as  this  plaintiff  is  informed  and  believes, 
was  well  known  to  s'aid  defendant. 

"8.  That  on  the  said  19th  day  of  April,  1899,  the  said 
defendant  company,  well  knowing  that  it  had  failed,  to  pro- 
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vide  proper  appliances  to  insure  the  safety  of  its  employees, 
and  that  said  planer  was*  clogged,  defective  and  out  of  repair, 
and  that  this  plaintiff  was  unskilled  in  the  use  and  ignorant 
of  the  danger  attending  its  operation,  carelessly  and  negli- 
gently removed  this  plaintiff  from  the  drying  department  of 
its  said  establishment,  and  carelessly  and  negligently  ordered 
and  commanded  (him)  to  assist  in  the  operation  of  said  pla- 
ner, and  carelessly  and  negligently  failed  to  inform  him  of 
the  defective  and  dangerous  condition  of  said  machine,  or  to 
instruct  him  in  its  use. 

"9.  That  this  plaintiff,  being  ignorant  of  the  defective  and 
dangerous  condition  of  said  machinery,  and  of  the  dangers 
attending  its  operation,  and  well  knowing  that  if  he  refused 
to  obey  the  commands  of  said  defendant  he  would  be  dis- 
charged, began  work,  as  ordered,  at  said  planer,  and  while  so 
engaged  on  the  19th  day  of  April,  1899,  his  right  hand  be- 
came entangled  in  said  machine,  and  all  of  the  fingers  and 
part  of  the  thumb  of  said  hand  were  cut  off,  thereby  causing 
said  plaintiff  much  pain  and  mutilating  and  disfiguring  his 
said  hand,  and  permanently  disabling  him  from  performing 
manual  labor,  to  his  great  damage  in  the  sum  of  nineteen 
fanndred  and  ninely-nine  dollars*. 

''First,  for  a  second  cause  of  action — 
''1.  That  this  plaintiff  is  an  infant  under  the  age  of  twen- 
trjr-one  years. 

''2.  That  on  the  6th  day  of  January,  1900,  ux)on  applica- 
tion duly  made  in  his  behalf,  the  above-named  J.  A.  Kiser 
duly  appointed,  by  the  Clerk  of  the  Superior  CJourt  in 
for  the  county  and  State  aforesaid,  the  guardian  of  said 
plaintiff,  and  thereupon  duly  qualified  as  such  guardian. 

^'3.  That  the  defendant  is  a  corporation  duly  organized 
^nd  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Ne^ve  York,  and  was,  on  and  prior  to  the  19th  day  of  April, 
»,  engaged  in  the  manufacture  of  barytes',  staves  and 
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barrels  at  Hot  Springs,  in  the  county  of  Madison,  and  State 
of  North  Carolina, 

**4.  That  on  or  about  the  Ist  day  of  January,  1897,  J.  A. 
£iser,  father  of  this  plaintifF,  entered  into  a  contract  with 
the  said  defendant  company,  by  which  it  was  agreed  that 
this  plaintiff  was  to  enter  the  emrployment  of  the  said  defend- 
ant and  operate  for  it  the  said  dryer  in  said  defendant  ood^- 
pany's  works,  a  position  in  which  no  special  ^U  or  knowl- 
edge of  machinery  was  required,  and  wh\ch  was  not  attended 
by  any  danger  to  this  plaintiff,  and  it  was  expressly  stipulated 
by  said  J.  A.  Kiser,  and  agreed  to  by  said  defendant,  that 
this  plaintiff  should  not  be  required  to  work  iu  any  depart- 
ment of  the  said  defendant  company's*  establishment  where 
there  was  danger  of  receiving  injury  from  the  operation  of 
the  machinery,  the  said  J.  A.  Kiser  stating  to  the  said  de- 
fendant company  that  this  plaintiff  was  unskilled  in  the  use 
of  machinery  and  ignorant  of  the  dangers  attending  its  oper- 
ations. 

'^6.  That  in  compliance  with  said  contract  and  agreement^ 
this  plaintiff  at  once  entered  the  employment  of  said  defend- 
ant, and  so  continued,  as*  he  was  under  contract  to  do,  opera- 
ting its  said  dryer,  until  on  or  about  the  19th  day  of  April, 
1899. 

"6:  That  on  the  said  19th  day  of  April,  1899,  the  said  de- 
fendant company,  contrary  to  and  in  violation  of  its  express 
contract  and  agreement,  removed  this  plaintiff  from  the  said 
drying  department  and  ordered  and  commanded  him  to  assist 
in  operating  a  certain  machine  known  as  a  planer,   in  the 
cooper  shop  of  said  establishment,  the  operation  of  s'aid  planar 
being  attended  with  much  danger  to  a  new  and  unskiUed 
workman,  as  this  plaintiff  then  was,  as  was  well  kno^vn  to 
said  defendant  company. 

"7.  That  on  said  19th  day  of  April,  1899,  while  this  plain- 
tiff was  engaged  in  operating  said  planer  in  obedience  to  the 
orders  of  the  said  defendant  company,  his  right  hand  l>ecaine 
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entangled  in  the  maohinery,  and  all  of  the  fingers'  and  part  of 
the  thumb  of  said  hand  were  cut  off,  thereby  rendering  said 
hand  useless. 

"8.  That  by  reason  of  the  injuries  received  by  the  plaintiff 
as  aforesaid,  in  consequence  of  the  wilful  violation  of  the 
contract  and  agreement  entered  into  by  the  said  J.  A.  Kiser 
and  the  said  defendant  as  aforesaid,  the  plaintiff  suffered 
much  pain,  and  his  said  hand  was  mutilated  and  disfigured 
to  such  an  extent  as  to  permanently  disable  him  from  per- 
forming manual  labor,  to  his  great  damage  in  the  sum  of 
nineteen  hundred  and  ninety-nine  dollars. 


"belief. 


"Whereupon,  the  plaintiff  prays  for  judgment  against  the 
defendant  for  the  sum  of  $1,999,  and  the  costs  of  this  action, 
to  be  taxed  by  the  Clerk. 


"evidence  of  j.  a.  kiseb. 


CO 


'The  plaintiff,  in  support  of  the  issues  submitted  to  the 
jury  by  the  Court,  introduced  as  a  witness  J.  A.  Kiser,  who 
testified  as  follows : 

"I  am  guardian  of  Thomas  Kiser ;  he  is  my  son ;  lived  at 

Hot  Springs  at  time  I  brought  this  action ;  my  son  was  born 

December  24,  1870;  was  hurt  April,  1899;  I  hired  him  to 

defendant  in  1897;  one  Doherty  was  then  manager  of  the 

defendant  company ;  I  had  an  understanding  and  agreement 

ivith.  the  company,  through  Mr.  Doherty,  that  my  son  was  not 

to  ijvork  where  there  would  be  any  danger  from  working  with 

mach-inery,  and  where  it  would  require  skill  in  operating 

maehinery;  after  hiring  him  to  Doherty,  he  worked  at  the 

dryer,  and  continued  to  do  so  while  Doherty  remained  with 

the  company ;  after  this,  my  son  was,  without  my  consent  or 

kno'wledge,  moved  from  the  dryer  to  the  cooper  shop,  where 
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he  was  injured ;  fingers  of  his  right  hand  were  cut  off  by  the 
knivee  of  the  planer;  I  went  to  the  planer  and  found  the 
shavings  banked  up  around  it^  and  found  Thomas'  fingers  on 
top  of  the  shavings  at  the  planer ;  a  hood  could  have  been  put 
over  or  in  front  of  the  knives — a  suction  appliance  could  have 
taken  the  shavings  out  of  the  room;  modem  machinery  is 
supplied  with  this  appliance;  took  the  boy  home;  it  was 
thirteen  months  before  he  could  do  manual  work;  can  work 
some  since ;  makes*  about  half  a  hand ;  expenses  during  sick- 
ness about  $100^  and  doctor  bills  about  $50;  boy  suffered 
very  much  from  his  wounds ;  I  have  lost  his  services  from  the 
accident  to  the  time  he  was  of  age ;  during  the  time  he  v^orked 
prior  to  his  majority,  his  earnings  came  to  me  and  family. 


"CEOSS-BXAMINATIOir. 


^^On  cross-examination^  he  said: 

"Never  had  any  contract  with  any  one  but  Mr.  John  Do- 
herty  about  how  my  son  was  to  be  worked;  contract  with 
Doherty  on  or  about  January,  1897,  as  near  as  I  can  recall ; 
contract  was,  my  son  was  not  to  be  put  anywhere  where  akill 
was  required ;  no  doubt  about  this ;  do  not  know  that  the  word 
^skill'  was  used,  but  he  was  not  to  be  put  anywhere  where 
there  was'  any  danger  of  being  hurt;  I  knew  the  concern 
changed  hands ;  my  son  continued  to  work  after  the  change ; 
I  made  no  contract  except  with  Doherty ;  son  got  seventy-five 
to  eighty  cents  under  him ;  after  the  change  got  little  more, 
eighty-five  to  eighty-seven  cents;  room  where  son  "was  hurt 
was  about  40  by  100  feet;  machinery  in  there  of  different 
kinds ;  I  never  worked  at  machinery  of  this  kind ;  my  aon 
was  off-bearer  from  the  machine ;  do  not  know  who  put  liini 
to  bear  off  lumber ;  he  said  Mr.  Terry  sent  him  to  T^rork  in 
cooper  shop — s'aid  he  did  work  up  there,  working  before  his 
injury  some;  said  Mr.  Sowers  went  to  the  other  end  of  tie 
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machine  and  he  went  to  off-bearing;  I  stated  in  complaint 
that  the  machine  was  out  of  repair  because  it  was  clogged  and 
there  was  no  means  of  taking  the  shavings  provided ;  if  any- 
thing was  the  matter  with  the  machine  itself,  I  did  not  know 
it ;  plank  sometimes  hung  in  planing  mill ;  I  have  seen  this ; 
it  is  my  observation  that  this  sometimes  occurs  at  the  planer ; 
have  no  personal  knowledge  about  different  kinds  of  ma- 
chinery in  the  shop ;  my  son  is  an  ordinarily  intelligent  young 
man  ;  can  read  and  write  and  cypher,  and  is  not  suspected  of 
not  being  sensible  and  intelligent ;  he  learns  things  quickly ; 
he  lays  brick  some,  not  an  expert ;  do  not  know  what  he  got 
as  wages  all  the  time ;  says  he  got  twenty  to  twenty-five  cents 
per  hour  at  Johnson  Oity ;  if  not  injured,  he  could  make  one 
dollar  per  day;  I  allowed  him  to  keep  a  part  of  his  wages 
before  he  was  of  age,  when  he  wanted  to. 

"bVIDBNCB   of    WILLIAM    KISBB. 

'^Plaintiff  then  introduced  William  Kiser,  who  testified  as 
follows: 

'1  am  brother  of  Thomas,  and  son  of  J.  A.  Kiser ;  I  was 
employed  by  defendant  at  time  Thomas  was  injured;  Mr. 
Terry  wanted  thirty-two  barrels  made  on  this  day,  and  I 
went  to  him  for  help ;  he  said  he  did  not  have  help  to  spare ; 
r  told  him  I  would  have  to  have  help  if  I  got  through ;  he 
then  said  he  could  spare  Thomas  from  the  dryer,  and  I  said 
I  could  use  him,  and  would  like  to  have  another  man  who  had 
worked  in  the  barrel  factory ;  I  went  back  up  in  the  cooper 
shop,  and  commenced  to  work  on  the  crozier;  I  told  him  I 
wanted  somebody  else  who  understood  the  machinery  in  shop ; 
I  went  up  and  started  up  the  crozier,  a  machine  for  cutting 
grooves  in  heads  for  barrels;  Thomas  came  up,  and  he  and 
Thrill  Sowers  went  to  the  planer  and  commenced  work ;  Thom- 
as   'was  'off-bearer';  I  started  back  to  show  him  about  the 
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machine;  I  knew  Thomas  did  not  know  anything  about  it, 
and  as  I  started  towards  him  he  jumped  back,  and  I  knew  he 
wsjn  out;  shavings  were  piled  up  about  the  maxshine  so  he 
could  not  see  the  knives  if  he  had  known  they  were  there;  I 
had  been  trying  several  days  to  get  t;he  shaving  bin  cleaned 
out  below  so  I  could  move  the  shavings  out  of  the  way ;  I  had 
told  Mr.  Terry  to  do  this ;  the  planing  machine  h&d  two  seta 
of  knives,  the  front  knives  being  on  top  and  the  rear  knives 
under  the  machine;  the  shaving  bin  was  full  of  shavings; 
there  was  a  hood  or  protector  in  front  of  entrance  to  machine; 
none  over  the  rear  knives  of  the  machine ;  a  hood  or  protec- 
tion could  have  been  put  over  the  rear  knives;  it  would  have 
saved  somebody  from  getting  hurt ;  when  I  went  to  the  ma- 
chine after  my  brother  was  hurt,  a  board  was  in  the  machine 
and  shavings  were  clogged  up  on  the  bar  that  held  the  plank 
down  on  the  knife,  and  the  plank  could  not  go  through ;  the 
shavings  cut  by  the  top  knives  fall  over  the  imder  knives ;  I 
know  of  other  machines  that  have  fans'  and  suction  pipes  to 
take  shavings  away ;  if  this  machine  had  had  such  appliances, 
it  would  not  have  clogged,  as  shavings  would  have  been  car- 
ried away ;  I  have  worked  at  one  planing  machine  that  had 
pipes  to  cany  shavings  away;  the  hole  where  the  sliavings 
went  through  from  this  planer  was  about  five  feet  from  the 
planer ;  there  was  a  rake  somewhere  in  the  shop,  but  it  oauld 
not  have  been  used  that  day  as  there  was  no  place  to  move 
them ;  the  order  was  to  make  thirty-two  barrels  that  day ;  had 
to  first  dress  the  lumber ;  I  never  gave  Thomas  any  instruction 
about  running  the  machinery  in  the  shop;  Mr.  Terry  did  not 
do  so  that  I  know  of ;  Thomas  had  worked  at  the  other  end  of 
the  machine  on  the  day  before;  he  had  also  worked  up  tliere 
setting  up  barrels  some;  if  I  had  had  another  hand  on  the 
day  he  was  hurt  I  could  have  used  Thomas  to  set  up  laths. 
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'^CJSOSB-JeiXAMINATION. 


^'On  croBB-ezamination,  he  testified : 

^'I  had  some  material  from  day  before  to  use  the  crozier 
upon ;  brother  had  worked  in  the  shop;  settiiig  up  barrels ;  I 
told  Terry  I  could  use  my  brother  in  setting  up  barrels;  I 
then  went  up  to  the  shop,  and  my  brother  came  up  after- 
wards; I  knew  my  brother  did  not  know  how  to  use  the  plan- 
ing machine ;  I  did  not  put  him  to  work  on  the  machine  the 
day  he  was  hurt ;  I  do  not  know  how  my  brother  came  to  run 
the  planer  the  day  before  he  was  hurt ;  the  machine  can  be , 
run  with  one  set  of  knives  at  a  time ;  this  machine  had  been 
operated  in  its  condition  about  five  years ;  way  to  take  shav- 
ings from  machine  was  to  use  a  rake ;  sometimes  with  a  scoop ; 
never  saw  any  one  use  his  hands ;  machine  was  clogged  with 
shi^yingB  when  I  saw  it,  after  Thomas  was  hurt;  it  sometimes 
was  stopped  by  plank ;  the  rear  knives'  back  from  the  rear  of 
the  machine  were  about  six  to  eight  inches  from  the  rear  end 
of  the  machine;  the  shavings  had  accumulated  for  several 
days^  and  I  knew  they  were  there ;  Thomas  would  be  obliged 
to  see  the  shavings  at  the  machine  when  he  began  to  work  as 
off-bearer;  he  did  not  have  to  take  the  plank  until  it  came 
through  or  by  both  knives ;  I  might  have  worked  at  the  planer 
the  evening  after  my  brother  was  hurt ;  I  told  Mr.  Sowers  to 
take  charge  of  the  machine  and  run  it;  I  had  no  talk  with 
my  birother  previous  to  his'  injury,  at  the  machine  where  he 
got  hurt ;  I  would  rather  plane  dry  lumber  than  green ;  when 
planjb:  was  not  coming  through,  could  see  the  near  knives,  or 
eonld  see  them  by  stooping  down  and  looking  under ;  Thomas 
had  seen  plank  put  in  the  planar,  and  seen  it  come  out,  many 
times  ;  boys  like  to  watch  machinery  at  work ;  the  Dohertys 
-were  first  in  charge  of  shop  and  property  of  defendants ;  it 
was    afterwards  turned  over  to  Terry;  Terry  told  me  he 
ig^ant^d  me  to  keep  right  on  at  work,  rais^  my  wages  from 
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$1  to  $1.25;  it  was  about  a  month  after  the  change  from 
Dohertys  to  Terry  that  work  shut  down;  Tom  drew  his 
pay  and  receipted  for  it;  I  did  not  hear  the  contract  between 
my  father  and  the  Dohertys ;  never  had  any  talk  about  Tom 
that  I  remember  with  Mr.  Terry ;  never  asked  Mr.  Terry  to 
take  Tom  to  work;  I  agreed  with  Mr.  Terry  that  Tom  was 
to  work  in  the  shop  setting  up  barrels ;  there  would  not  have 
been  any  danger  in  his  using  the  Hborer/  or  driving  hoops,  or 
setting  up  barrels ;  the  hole  in  the  floor  was  used  for  all  shav- 
ings and  borings  from  all  the  machinery  in  the  shop;  so  used 
for  five  years ;  planer  I  saw  at  the  other  place  I  worked  was 
not  like  the  one  where  Tom  was  hurt;  I  worked  on  about  a 
year  after  Tom  got  hurt;  the  only  defects  I  knew  of  in  the 
machine  was  the  lack  of  a  protection  to  rear  knives,  and  the 
shavings  piled  up  about  the  machine,  and  the  hole  five  feet 
from  the  machine;  machine  it&elf  was  all  right  with  these 
exceptions. 

^'SVIDBNCB    OF    THOMAS    KISEB. 

"Thomas  Kiser,  the  injured  party,  then  went  upon  the  wit- 
ness stand  and  testified  as  follows: 

"I  am  22  years  old  now ;  was  injured  in  April,  1899 ;  was 
hurt  while  at  work  at  a  planing  machine  in  defendant's  cooper 
shop ;  I  was  working  for  defendant ;  had  been  working  at  the 
dryer  most  of  the  time;  the  day  previous  to  my  injuiies 
worked  in  cooper  shop  some ;  Mr.  Terry  sent  me  up  there  to 
work ;  told  me  to  go  up  and  help  them  in  the  barrel  factory ; 
I  went  up  and  helped  plane  lumber ;  fed  the  planer  on  that 
evening ;  Mr.  Sowers  bore  off^  or  worked  at  the  other  end  of 
the  machine  a  couple  or  three  hours ;  next  morning  X  began 
work  at  the  dryer ;  Mr.  Terry  came  and  told  me  to  go  up  io 
shop  and  help  make  some  barrels ;  I  went  up,  and  Mr.  Sowers 
and  myself  began  to  run  the  planer ;  Sowers  took  front  end  of 
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planer,  and  I  took  the  rear;  in  a  few  minntee  I  was  hurt; 

was  injured  while  trying  to  get  the  shavings  out  of  the  way, 

so  the  plank  would  come  through  the  machine;  I  tried  to 

knock  the  shavings  away,  and  my  hand  was  cut  while  doing 

so;  I  had  no  instructions  prior  to  this  time  about  operating 

this  machine ;  I  could  not  see  the  knives  that  cut  my  hand,  the 

shavings  were  in  the  way,  and  besides,  I  could  not  see  them 

without  getting  down  and  looking  under;  I  did  not  know 

exactly  where  the  knives  were ;  knew  there  were  knives ;  there 

was'  a  rake  in  the  mill,  but  could  not  be  used  to  any  advantage, 

because  shavings  were  so  piled  up.     (Witness  here  describes 

how  he  used  his  hand  when  fingers  were  cut  off.)     Was  sick 

that  evening;  not  much  sick  after  that;  suffered  with  the 

wound  for  four  months ;  was  twelve  months  before  I  could  do 

any  work  of  any  account ;  I  can  not  earn  as'  much  as  if  I  had 

not  been  injured ;  could  earn  one  dollar  per  day  more  if  I  had 

my  hand ;  my  injury  does  not  affect  my  mind  much :  I  have 

studied  a  good  deal  about  losing  my  hand.     (Here  witness's 

evidence  was  read  over  to  him,  and  he  said  it  was  correct) 

"CBOSS-BXAMINATION". 

''On  cross-examination,  he  testified: 

''That  he  had  told  all  that  had  occurred  between  him  and 

Mr.  Terry  about  going  up  into  the  shop,  and  then  proceeded ; 

the  first  evening  I  went  to  shop  to  work,  I  just  went  to  work 

on  the  machine ;  no  one  told  me  to  do  so,  that  I  remember ; 

machine  was  running  when  I  went  up ;  it  was'  the  first  time 

I  ever  fed  that  evening,  and  Mr.  Sowers  bore  off ;  I  saw  hrm 

getting  shavings  out  of  the  way ;  he  might  have  used  a  scoop ; 

1  could  not  have  used  one  the  day  after  this;  Would  not  have 

heen  of  any  use,  I  know ;  I  knew  there  were  knives  under  the 

machine  somewhere;  I  did  not  look  to  see  where  they  were; 

T  saw  the  machine  was  choking  up,  and  saw  something  had  to 
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be  done  at  once ;  I  could  not  have  seen  the  knives'  any  way  for 
the  acciimulation  of  shavings ;  I  knew  knives  were  under  the 
machine,  because  both  sides  of  the  plank  were  dressed;  I 
was  not  told  by  any  one  to  keep  the  shavings  away  from  the 
machine  where  I  was  at  work ;  I  was  sent  up  to  help  make 
barrels,  and  that  was  the  first  thing  I  6*aw  that  needed  to  be 
done ;  I  saw  that  there  was  no  lum^ber  planed,  and  that  Mr. 
Sowers  was  back  there;  I  could  see  that  there  was  no  lumber 
planed  when  I  went  up,  and  that  is  why  I  went  to  work  at  tie 
planer ;  my  brother  did  not  tell  me  to  go  to  the  planer,  and 
Terry  did  not  tell  me  anything,  only  to  go-  up  to  the  factory 
and  help  make  barrels ;  I  never  had  any  order  from  any  one 
to  work  at  this  particular  machine;  I  never  talked  to  my 
brother  or  Mr.  Terry  about  any  machine  in  the  cooper  shop ; 
I  can't  be  mistaken  about  this ;  I  do  not  remember  that  Mr. 
Terry  was  in  the  factory  that  day,  or  the  evening  before;  I 
did  not  go  to  the  machine  voluntarily  and  commence  work 
exactly ;  I  was  sent  up  by  Mr.  Terry,  and  told  to  help  make 
barreU',  and  when  I  got  up  there,  went  to  work  on  the  planer ; 
Terry  paid  me  87  cents,  and  Doherty  75  cents  per  day;  I 
was  working  at  the  mill  when  it  was  sold,  and  after  sale  was 
off  two  or  three  months;  I  then  went  back  and  commenced 
w'ork  for  Mr.  Terry ;  I  engaged  to  work  for  him  myself ;  first 
work  was  unloading  ore  off  railroad  cars ;  this  lasted  a  day  or 
two;  I  made  no  special  contract  to  run  the  dryer;  I  also 
broke  up  rock  sometimes  and  wheel-barrowed  them  in;  and 
albo  fed  elevator  some ;  I  used  some  of  the  money  I  earned  at 
home,  and  the  rest  myself ;  father  had  control  of  my  money ; 
has  Rsked  me  to  turn  it  over  to  him. 

"Plaintiff  put  in  evidence  the  summons,  dated  January  6, 
1900,  and  rested  his  case. 

"WII.LIAM  KISBB^  BSOALLBB. 

"The  plaintiff  then  recalled  William  Kiser,  who  testified 
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that  the  planer  was  second-hand  one;  that  there  was  no 
dressed  lumber  over  from  the  evening  before,  except  a  small 
amonnt ;  that  he  was  foreman  of  the  bhop,  and  generally  put 
the  men  to  work.  But  sometimes  they  would  come  up  and 
go  to  work  at  something  they  saw  was  needed. 

"^THOMAS   KISEB^  SECAIiliED. 

"Thomas  Kiser  was  then  recalled,  and  said  that  he  knew 
his  brother  was  the  foreman  of  the  barrel  shop. 
"The  plaintiff  then  closed  his  case." 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Gudger  &  McElroy,  and  C,  B.  Mashhwrn,  for  the  plaintiff. 
Merrimon  &  Merrimon,  for  the  defendant. 

MoNxaoMERY,  J.     The  plaintiff  in  a  civil  action  is  re- 
quired to  g^t  out  in  his  complaint  a  plain  and  concise  state- 
ment of  the  facts  which  constitute  his  cause  of  action.     On 
the  trial,  he  must  make  good  his  allegations  by  competent  evi- 
dence.    The  defendant  is  supposed  to  state  in  his  answer  his 
defense  to  the  allegations  of  the  complaint,  and  to  be  prepared 
at    the  trial  with  evidence  to  make  good  his  defence.     It 
seems  to  us,  from  a  careful  reading  of  the  complaint,  that  the 
plaintiff  offered  no  evidence  to  sustain  his  allegations.     The 
plaintiff,  a  young  man  nineteen  years  of  age,  in  the  original 
complaint  alleged  that  he  was  employed  by  the  defendant 
company  in  January,  1897,  to  operate  what  is  known  as  the 
dryer  in  the  defendant's  business  of  manufacturing  lumber, 
and  that  he  continued  in  that  line  of  work  until  the  19th  of 
April,   1899,  when  he  was  transferred,  by  the  order  of  the 
superintendent,  to  work  on  the  planer  in  the  cooper  shop 
of  fiaid  defendant's  works;  that  the  machinery  was  dangerous, 
and  that  he  was  ignorant  of  the  dangers  attending  the  opera- 
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tion  of  the  machinery  he  was  put  to  work  upon;  and  that 
the  defendant  company  '^grossly  and  carelessly  neglected  to 
inform  him  of  the  danger  connected  with  the  operations  of 
said  planer,  and  carelessly  and  negligently  permitted  the 
said  Thomas  A.  Kiser  to  attempt  to  run  and  operate  said 
machinery,  as  he  had  been  ordered  to  do  as  aforesaid,  with- 
out instructing  him  in  regard  to  the  correct  manner  in  which 
the  said  machinery  should  be  operated  and  managed."  He 
further  alleged  in  the  complaint  that  on  account  of  the  said 
negligence  of  the  defendant,  he,  while  attempting  to  carry 
out  the  instructions  of  his  employer,  received  a  severe  and 
dangerous  wound  in  his  hand,  to  his  great  damage.  In  the 
complaint  there  was  the  further  allegation  that  the  defendant 
had  permitted,  carelessly  and  negligently,  the  planer  to  be- 
come encumbered  and  choked  with  shavings',  so  that  it  ecm- 
cealed  from  view  the  knives  of  the  planer  and  impeded  its 
operation,  and  that  while  in  that  condition  the  defendant, 
through  its  superintendent,  ordered  the  plaintiff  to  aid  in 
its  operation,  and  negligently  failed  to  instruct  the  plaintiff 
in  the  manner  of  operating  the  machinery,  and  to  point  out 
it&  dangers. 

And  further,  that  the  plaintiff  was  ignorant  of  the  manner 
of  operating  the  planer,  and  unable  to  see  the  dangerous  parts 
of  the  machine,  on  account  of  the  accumulation  of  shavings, 
and  that  the  plaintiff  received  his  injury  through  the  negli- 
gent failure  of  the  company  to  instruct  him  and  inform  him 
in  the  operation  of  the  machinery,  and  in  negligently  failing 
to  point   out   its'  dangers.     Afterwards,   the  plaintiff    filed 
another  complaint,  with  two  causes  of  action,  the  first  of 
which  contained  the  same  allegations  as  were  set  forth   in 
the  original,  but  with  the  addition  that  the  father  of  the 
plaintiff  made  the  contract  with  the  defendant  company  for 
the  employment  of  his  son,  the  plaintiff,  and  that  it  vras  ex- 
pressly stated  at  the  time  of  the  contract  of  employment  that 
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the  plaintiff  should  not  be  required  to  work  in  any  depart- 
ment of  the  said  defendant  company's  establis'hment  where 
there  was  danger  of  receiving  injury  from  the  operation  of 
the  machinery;  that  imder  that  agreement  and  contract^  the 
plaintiiT  entered  the  service  of  the  defendant  and  operated  the 
dryer  until  the  19th  of  April,  1899,  when  he  was  transferred 
to  the  cooper  shop  to  work  on  the  planer,  and  received  the 
injury  of  which  he  complained.  The  second  cause  of  action 
was  for  damage  for  a  violation  of  the  contract  of  employment, 
the  breach  complained  of  being  the  transferring  of  the  plain- 
tiff  to  the  work  on  the  planer  from  his  work  at  the  dryer. 

All  of  the  evidence  tended  to  show  that  the  plaintiff  was 
not  put  to  the  work  of  manipulating  or  operating  the  planer, 
but  was  engaged  in  bearing  off  to  a  convenient  place  the 
dressed  lumber  as  it  came  from  tbe  machine.     In  fact,  it 
does  not  appear  clearly  that  the  plaintiff  was  directed  to  work 
at  the  machine.     In  his  own  testimony  he  says :  "I  went  up 
to  help  make  barrels,  and  that  (getting  out  some  timber  with 
which  to  make  the  barrels)  was  the  first  thing  I  saw  that 
needed  to  be  done.     I  saw  that  there  was  no  lumber  planed, 
and  that  Mr.  Sowers  was  back  there.     I  could  see  that  there 
was  no  lumber  planed  when  I  went  up,  and  that  is  why  I  went 
to  i^ork  at  the  planer.     My  brother  did  not  tell  me  to  go  to 
the  planer,  and  Terry  did  not  tell  me  anything,  only  to  go 
np  to  the  factory  and  help  make  barrels.     I  never  had  any 
order  from  any  one  to  work  at  this  particular  machine.     I 
never  talked  to  my  brother  or  Terry  about  any  machine  in  the 
eooper  shop.     I  can't  be  mistaken  about  this.     I  do  not  re- 
member that  Terry  was  in  the  factory  that  day,  or  the  even- 
ing before.     I  did  not  go  to  the  machine  voluntarily  and 
commence  work  exactly." 

His  own  testimony  showed  that  no  instructions  about  the 
dangerous  character  of  the  machine  was  necebsary.     He 
inei^  the  knives  were  there,  and  that  they  were  dangerous. 
Vol.  181 89 
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0U8  condition,  or  to  instruct  him  in  its  use,  and  plaintiff  be- 
ing ignorant  thereof,  and  of  the  dangers  attending  its  opera- 
tion, and  knowing  if  he  refused  to  obey  he  would  be  dis- 
charged, began  work  at  said  planer  when  ordered,  and  bis 
right  hand  becoming  caught  in  the  machine,  all  the  fingers 
and  part  of  the  thumb  were  cut  off,  permanently  disabling  the 
plaintiff.  This  is  the  substance,  somewhat  condensed,  of  the 
complaint. 

J.  A.  Kiser,  the  plaintiff's  father,  testified  that  his  eon- 
tract  was  that  his  son  was  not  to  work  where  there  was  anj 
danger  from  machinery,  and  that  his  son  was  moved  without 
his  knowledge  or  consent  and  put  to  work  in  cooper  shop, 
where  his  fingers  were  cut  off  by  the  knives  of  the  planer. 

William  Kiser  testified  that  he  was  ordered  by  Superin- 
tendent Torry  to  make  thirty-two  barrels  that  day,  and  asked 
for  more  help,  and  two  men  were  sent  him  and  commenced 
work,  one  of  them  the  plaintiff;  that  he  knew  the  plaintifi 
did  not  know  anything  about  the  machine,  and  he  started  to 
him  to  show  him  about  the  machine,  but  the  plaintiff  was  cut 
before  he  got  there ;  that  shavings*  were  piled  about  the  ma- 
chine so  that  plaintiff  could  not  have  seen  the  knives  if  he 
had  known  they  were  there ;  that  he  had  been  trying  for  sev- 
eral days  to  get  the  shavings  moved  out  of  the  way,  and  had 
told  Superintendent  Terry  this  ought  to  be  done;  that  there 
was  a  protector  or  hood  over  the  knives  in  front,  but  none 
over  the  rear  knives,  and  if  there  had  been,  it  would  have 
prevented  any  one  getting  hurt ;  that  the  shavings  cut  by  the 
front  knives  fall  over  the  under  knives ;  that  if  this  machine 
had  had  the  same  appliances  that  are  on  other  planers,  he 
knows  that  it  would  not  have  clogged. 

The  plaintiff  testified  that  he  had  been  working  at  ib% 
dryer ;  that  Terry  ordered  him  to  go  up  and  help  in  the  bar- 
rel factory ;  that  he  was  injured  while  trying  to  get  the  shav- 
ings out  of  the  way  so  the  plank  would  come  through  the  ma- 
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chine;  that  he  tried  to  knock  the  shavings  away,  and  his 
hand  was  cut  while  doing  this;  that  he  had  no  instructions 
prior  thereto  about  operating  this  machine ;  that  he  could  not 
see  the  knives  which  cut  his*  hand,  the  shavings  being  in  the 
way,  besides  he  could  not  see  them  without  getting  down  and 
looking ;  that  there  was  a  rake  in  the  mill,  but  it  could  not  be 
used  to  any  advantage,  because  the  shavings  were  piled  up. 
W.  H.  Sowers,  witness  for  the  defendant,  said  on  cross-ex- 
amination that  he  did  not  see  the  rake  there  that  morning,  it 
may  have  been  covered  up  in  the  shavings ;  that  this  was  a  dan- 
gerous piece  of  machinery  for  an  inexperienced  man  to  work 
at  without  instructions,  and  he  does  not  know  of  anv  instrue- 
.  tions  being  given  to  the  plaintiff  as  to  this  machine ;  that  the 
accumulation  of  shavings  would  have  something  to  do  with 
preventing  a  party  from  seeing  the  danger  of  the  machine; 
that  the  evening  before  the  accident  he  heard  William  Kiser 
tell  Terry  that  a  good  many  shavings  had  accumulated,  and 
he  would  like  to  have  them  removed ;  that  the  accumulation  of 
shavings  increas^ed  the  danger  of  all  who  came  around  the 
planer;  that  when  the  plaintiff  was  injured  the  shavings 
were  piled  up  all  around  the  planer  two  or  three  feet  deep, 
except  where  the  feeder  and  off-bearer  stood,  some  four  feet 
away ;  that  this  machine  was  not  one  with  modern  appliances, 
or  it  'would  not  have  been  necessary  to  rake  the  shavings  from 
it;  that  these  modem  appliances  take  away  the  bhavings  by 
suction,   and  also  protect  the  hands  from  exposure  to  the 
knives ;  that  such  modem  appliances  have  been  in  use  to  his 
knowledge  six  or  eight  years ;  that  the  plaintiff,  prior  to  the 
evening  before,  had  never  worked  in  the  shop.     This  was  in 
cross-examination  of  one  of  the  defendant's  witnesses.  There 
was  other  evidence  for  the  plaintiff,  and  evidence  in  contra- 
diction  by  the  defendant,  but  on  a  motion  to  nonsuit,  it  is 
only  necessary  to  consider  if  there  is  any  evidence  tending  to 
show  negligence ;  if  so,  its  weight  is  for  the  jury. 
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There  is  both  allegation  and  evidence,  as  above  appears, 
that  the  defendant  agreed  that  the  plaintiff  would  not  be  put 
to  work  at  dangerous  machinery ;  that  the  plaintiff,  a  minor, 
was  inexperienced  and  unaware  of  the  danger  attendant  upon 
a  planer,  which  the  defendant's*  witness  says  was  a  dangerous 
machine  for  an  inexperienced  worker,  and  that  suddenly,  in 
violation  of  the  contract,  the  defendant's  superintendent  or- 
dered the  plaintiff  to  work  at  said  machine,  without  giving 
him  any  instructions,  and  when  the  machine  was  clogged  by 
shavings,  concealing  the  knives  underneath^  which,  besides, 
had  no  guards  upon  them ;  that  the  machine  was  unprovided 
with  modem  appliances,  which  the  defendant's  witness  stated 
had  been  in  use  to  his  knowledge  six  or  eight  years,  and  which 
he  says  would  have  prevented  any  accumulation  of  shavings, 
and  have  also  protected  the  plaintiff's  hands ;  the  same  wit- 
ness further  s'aid  he  saw  no  rake  there  that  evening,  and  it 
may  have  been  covered  up  in  the  shavings,  which  were  piled 
up  two  or  three  feet  deep  all  around  the  planer.     This  was 
certainly  testimony  tending  to  prove  negligence,  which  the 
Judge  properly  submitted  to  the  jury.     That  under  these 
circumstances,  not  seeing  the  knives  underneath,  and  seeing 
guards  on  the  knives  above,  and  being  wholly  uninstructed 
as  to  this  machine,  which  was  entirely  new  to  him,  and  seeing 
no  rake  around,  the  plaintiff  should  have  attempted  to  clear 
the  shavings  away  with  his  hands,  the  only  method  he  knew, 
does  not  present  such  a  state  of  facts  that  the  Court,  can  de- 
clare, as'  a  matter  of  law,  that  the  defendant's  allegation  of 
contributory  negligence  was   proved.     Contributory   n^li- 
gence  is  an  affirmative  defence,  and  if  there  is  no  evidence, 
the  jury  must  answer  it  "No."     Sims  v.  Lindsay ,  122  N.  C, 
678.     Here,  there  being  conflicting  evidence,  the   jury  an- 
swered that  issue  "IsTo,"  and  the  first  issue  "Yes,''   and  if 
there  was  any  error  in  such  responses,  it  was  not  an  error  ol 
law  but  an  error  of  fact^  and  hence  not  reviewable  on  appeaL 


K  C]  AUGUST  TERM,  1902.  615 


KiSEB  V.  Babytes  Co. 


In  Turner  v.  Lumber  Co.,  119  N.  C,  at  page  399,  this 
Court  said :  "If  the  plaintiff  was  inexperienced  in  the  use  of 
machinery,  and  the  knives  were  so  arranged  as  to  make  them 
a  hidden  danger,  such  a  danger  is  not  to  be  obvious  to  inspec- 
tion, then,  if  the  defendant,  by  the  use  of  ordinary  care,  could 
have  foreseen  the  happening  of  the  accident,  it  became  its 
duty  either  to  provide  an  adequate  protection  against  the 
knives,  or  to  give  the  plaintiff  proper  warning  of  the  danger." 
Here,  it  did  neither. 

^Vmong  many  similar  cases  that  can  be  cited  are  Myers  v. 

LvTiibcr  Co.,  120  N.  C,  252,  where  shavings  were  allowed 

to  accumulate  and  the  plaintiff  slipped  and  fell  against  a  saw 

running  naked  without  a  guard ;  also  Dorsett  v.  Mfg.  Co.,  at 

this  term,  in  which  the  plaintiff  was  oaught  in  cog  wheels 

revolving  near  him.     In  both  these  cases,  and  many  others 

similar,  it  was  held  that  the  question  of  negligence  was  for 

the  jury.     This  is  a  far  stronger  case,  for  in  neither  of  the 

above  two  cases  was  the  plaintiff  young  and  inexperienced, 

nor  put  to  work  at  a  dangerous  machine  without  instructions, 

and   contrary  to  his  father's*  contract,  which  was  that  he 

should  not  be  exposed  to  such  risks. 

The  other  exceptions  are  without  merit,  and  require  no  dis- 
cussion. 

DoTTGLAS,  J.,  concurs  in  the  dissenting  opinion. 
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SMITH  V.  ATLANTA  AND  CHARLOTTE  AIR  LINE  RAILWAY  CO. 

(Filed  December  20,  1902.) 

1.  APPEAL — Review — Questions  not  Considered  Below. 

In  an  action  for  personal  injuries,  questions  as  to  the  speed  of 
the  engine  causing  the  injury  and  certain  rules  of  the  rail- 
road company,  which  were  not  submitted  to  the  jury  as  eri- 
dence  of  negligence,  will  not  be  considered  on  appeal. 

2.  NEGLIGENCE — Railroads— Employees — Contributory  Negligence, 

In  an  action  against  a  railroad  company  for  an  injury  to  an 
employee,  it  appearing  that  such  employee  was  painting  a 
switch  target  within  four  feet  of  the  rail  and  was  struck  by 
a  switch  engine,  the  engineer  of  such  engine  had  a  right  lo 
assume  that  the  person  injured  was  in  possession  of  all  bis 
faculties,  and  not  being  hampered  by  any  obstruction  that 
would  prevent  his  instantaneous  avoidance  of  danger,  wonid 
step  out  of  danger. 

Clark  and  Douglas,  J.J.,  dissenting. 

Petition  to  rehear  this  case,  reported  in  180  N.  C,  344. 

Burwellj  Walker  &  Cansler,  for  the  plaintiff. 
Geo.  F.  Basorij  for  the  defendant. 

MoTTTooMERY,  J.  The  argument  of  the  plaintiff's  counsel 
on  the  rehearing  was  addressed  to  three  alleged  errors  made  in 
the  decision  on  the  former  hearing : 

1.  It  was  contended  that  the  Court  erred  in  treating  the 
plaintiff  as  if  he  were  a  trespasser  on  the  track  of  the  de- 
lendant,  instead  of  as  an  employee. 

2.  That  the  speed  of  the  train  waa  an  important  factor  iff 
the  case,  and  that  we  gave  it  no  consideration. 

3.  That  the  rules  which  were  prescribed  by  the  company 
for  the  operation  and  regulation  of  its  trains  in  respect  to  its 
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employees  were  not  considered  for  any  purpose  in  the  for- 
mer opinion. 

It  was  argued  that  if  those  errors  had  not  been  made,  the 
erroneous  conclusion  which  the  Court  arrived  at  could  not 
have  been  reached.  For  all  practical  purposes,  the  facts' 
necessary  for  a  proper  consideration  of  the  case  are  set  out  in 
the  former  opinion.     130  N.  C,  344. 

In  the  discussion  which  is  to  follow,  we  will  leave  the  first 
alleged  error  to  be  treated  with  the  question  of  the  defendant's 
negligence. 

As  to  the  second  as'signment  of  error,  concerning  the  speed 
of  the  engine  in  connection  with  the  plaintiffs  hurt,  it  is 
sufficient  to  say  that  on  the  trial  below  it  had  no  significance. 
The  defendant's  fourth  prayer  for  instructions  was  as  to  its 
right  to  run  its  engine,  so  far  as  the  plaintiff  was'  concerned, 
at  any  rate  of  speed  it  chose.  His  Honor  read  the  prayer  to 
the  jury,  and  said,  "There  was  no  evidence  that  the  rate  of 
speed  caused  the  injury,  and  therefore  the  rate  of  speed  will 
be  excluded  from  the  consideration  of  the  jury  as  evidence  of 
n^ligence  on  the  first  issue." 

In  reference  to  the  third  alleged  error  on  the  part  of  this* 
Court — ^that  we  did  not  give  consideration  to  the  rules  of  the 
company — it  is  sufficient  to  say  that  in  the  charge  to  the  jury, 
his  Honor  neither  recited  these  rules,  nor  made  any  reference 
to  them  as  bearing  upon  the  plaintiff's  rights  or  the  defend- 
ant's negligence,  and  there  was  nothing  for  us  to  consider 
about  them. 

Tlie  only  question,  then,  which  remains*  for  consideration, 
is  whether  or  not  the  Court  was  in  error  in  the  conclusion  it 
arrived  at  in  the  former  opinion. 

That  part  of  the  charge  of  his  Honor  which  we  thought 
was  erroneous  is  set  out  in  full  in  the  former  opinion,  and  it 
is  not,  therefore,  necessary  to  insert  it  here. 

The  plaintiff  was  not  employed  to  do  work  which  required 
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him  to  go  ii|K)n  the  track  of  the  defeiKlant  company^  and,  so 
far  as  the  evidence  di&t'loses,  he  did  not  put  his  foot  upon  it 
lie  was  employed  to  do  the  simplest  of  all  mechanical  work- 
to  paint  some  sAvitch  targets  in  the  defendant's  shifting  yard 
at  Charlotte.     The  targets  were  four  feet  from  the  railroad^ 
and  the  position  was  perfectly  safe  if  the  plaintiff  had  re- 
mained at  the  outside  of  the  target.     The  track  was  perfectly 
straight  for  about  six  hundred  feet,  and  there  were  no  obstruc- 
tions of  any  kind  for  that  distance  along  the  way.     The 
plaintiff  placed  the  paint  bucket  between  the  rail  and  his  feet, 
and  in  the  act  of  a  second,  stooping  over  to  dip  his  brush  in 
the  paint,  his  head  was  stricken  by  a  passing  engine,  and  he 
was  badly  hurt,     lie  said  that  there  was  no  signal  given  by 
bell  or  whistle.     Under  these  facts,  we  are  of  the  opinion,  as 
wo  were  wlien  the  case  was  before  us  last,  that  the  engineer 
had  a  right  to  assume  that  the  plaintiff  would  have  stepped 
out  of  danger  if  he  had  peradventure  gotten  too  near  the 
track,  or  that  he,  the  plaintiff,  would  not  put  his  head  in 
danger  by  leaning  over  to  dip  his*  brush  in  the  paint  as  the 
engine  was  passing  by.     It  seems  to  us  no  reasonable  man 
could  have  thought  that  the  plaintiff,  under  the  circumstances 
of  this  case,  would  need  any  caution  or  signal. 

This  view  of  the  conduct  of  the  defendant's  engineer  is- 
fully  sustained  in  Aerhfetz  v.  Humphries,  145  U.  S.,  418. 
There,  the  plaintiff  was  a  repairer  of  tracks  in  the  switch 
yard  of  the  defendant.  The  tracks  were  straight  and  with- 
out obstructions  in  either  direction.  He  was  at  work  at  Ike 
time  of  the  accident  in  the  yard  when  the  switch  engine^ 
pushing  two  cars,  moved  slowly  along  the  track  upon  which 
he  was  at  work,  the  speed  of  the  engine  being  that  of  a  nuuk 
walking.  The  plaintiff  stood  with  his'  back  to  the  approach- 
ing cars,  engaged  in  his  work,  without  looking  bactward  or 
watching  for  the  engine,  until  he  was  run  over  by  the  first 
car.     The  plaintiff  there  was  an  experienced  man  in  w^ork 
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about  the  yard,  as  was  the  plaintiff  in  the  ease  before  us. 
They  both  knew  all  about  the  shifting  of  cars  and  the  general 
work  about  switch  yards.     The  differences  in  the  main  facts 
of  the  two  cases  are  that,  in  the  case  of  Aerkfetz  v.  Htmir 
phries,  supra,  the  engine  was  moving  at  a  slower  speed  than 
was  the  engine  in  our  case,  and  the  plaintiff,  there,  was  en- 
gaged in  working  on  the  track,  while  in  the  present  case  the 
plaintiff  was  not  employed  to  work  on  the  track.     The  speed 
of  the  engine,  as  we  have  seen,  does  not  have  any  bearing,  a&' 
we  have  pointed  out.     The  Court  decided  in  Aerkfetz  v. 
Humphries  ihat  the  defendant  was  not  negligent.     It  is  not 
necessary  for  us  to  go  so  far  as  the  Court  went  in  that  case ; 
and  we  do  not  undertake  to  decide  that  there  would  be  no 
n^ligence  on  the  part  of  a  railroad  company  for  one  of  its 
engineers,  without  signal  or  warning,  to  run  down  its'  em- 
ployees who  are  engaged  in  work  on  its  tracks.     When  such 
a  case  is  presented,  then  will  be  the  proper  time  to  consider  it 
The  counsel  of  the  plaintiff  referred  us  to  numerous  de- 
cisions from  the  Courts'  of  other  States,  in  which  it  has  been 
held  to  be  negligence  on  the  part  of  railroad  companies  to 
ran  over  with  their  engines  or  cars  their  employees  while  en- 
gaged in  work  upon  their  tracks,  without  having  giv^n  proper 
warnings,  that  is,  that  the  employees  have  the  right  to  expect 
warning.     They  are  not  cases  like  the  one  before  us.     The 
petition  to  rehear  is  dismissed. 
Petition  Dismissed. 

Ci-ARK,  J.,  dissenting.  The  plaintiff  was  not  a  trespasser, 
but  had  been  ordered  by  his  superior  to  paint  the  switch  target 
bet'ween  the  two  tracks,  where  he  was'  working  when  struck 
by  the  engine.  While  this  target  was  four  feet  (less  seven  or 
eight  inches  for  the  fans  or  wings)  from  the  rail,  the  pro- 
jection of  the  car  and  steps,  29  inches,  left  but  a  few  inches 
(11  or  12)  of  space.     The  defendant's  engine  and  cars*  came 
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down  one  track  and  passed  to  plaintiff's  rear,  and  then  came 
rapidly  up  another  track,  moving  backwards  with  a  car  b 
front,  without  ringing  the  bell  and  running  at  a  high  rate  of 
speed — 10  or  15  miles  per  hour,  according  to  the  defendant's 
own  witness,  and  25  to  30  miles  an  hour,  according  to  the 
plaintiff's  witness — and  struck  him  on  the  back  as  he  leaned 
over  to  dip  his  brush  in  the  paint,  cutting  a  hole  in  his  bock 
and  lacerating  his  shoulders  and  head  and  paralyzing  hifl 
right  arm.  The  plaintiff  was  preoccupied  with  his  work, 
and  could  not  be  expected  to  look  both  to  the  front  and  rear, 
and  keep  up  his  work,  too.  It  is  in  evidence  that  the  rules  of 
the  company  required  the  bell  to  be  rung  to  give  notice  to 
those  at  work  on  or  near  the  track,  and  that  this  notice  was 
customary.  The  plaintiff  had  a  right  to  rely  upon  the  ob- 
Siervance  of  the  rules  and  the  custom,  both  of  which  were 
known  to  him,  and  of  course  to  the  engineer,  too.  The  engi- 
neer approaching  from  the  rear  could  see  the  plaintiff  600 
feet  away  on  a  straight  track,  preoccupied  with  his  work. 
Under  such  circumstances,  the  rapid  speed,  and  the  failure 
to  observe  the  rules  and  the  custom  by  ringing  the  bell,  were 
evidence  of  negligence  to  go  to  the  jury. 

The  Court  charged  the  jury  that  if  the  plaintiff  was  not 
put  at  work  in  a  dangerous  place,  but  was  comparatively  safe, 
and  suddenly  turned  and  got  in  the  way  of  the  engine  when 
it  was  too  late  to  &top  it,  the  jury  should  answer  the  first 
issue  "No.''  The  jury  answered  the  first  issue  "Yes,"  there- 
by finding  that  the  engineer  was  negligent  in  not  avoiding  the 
injury  by  giving  the  signal  required  by  the  rules  for  the 
safety  of  those  working  on  or  near  the  track.  The  rules  of 
the  company  were  in  evidence,  and  require  the  engineer,  if 
any  person  is  on  or  so  near  the  track  as*  to  be  in  danger,  to 
ring  the  bell  of  his  engine  when  shifting,  and  to  blow  the 
whistle  if  necessary,  and  to  use  every  possible  means  to  pre- 
vent an  accident.     There  was  also  evidence  that  it  whs  Ae 
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custom  always  to  ring  the  bell  while  running  the  engine  for 
shifting  at  this  passenger  station. 

The  former  opinion  of  the  Court,  130  N.  C,  at  page  346, 
says  that  the  only  error  found  in  the  trial  below  was  in  leav- 
ing it  to  the  jury  to  determine  whether  the  engineer,  seeing 
the  preoccupation  of  the  plaintiff,  and  not  giving  signal  to 
warn  him,  was  negligent  and  the  proximate  cause  of  the  in- 
jury. But  surely  all  the  above  circumstances,  the  evidence 
of  running  25  or  30  miles  an  hour,  the  failure  to  observe  the 
rules  and  the  custom  to  ring  the  bell,  the  sight  by  the  engineer 
of  the  plaintiff  600  feet  away,  intent  on  his  work,  were  prop- 
erly submitted  to  the  jury,  especially  when  coupled,  as  thev 
were,  with  the  instruction  that  if  the  plaintiff  was  not  at  work 
in  a  dangerous  place,  but  suddenly  turned  and  got  in  the  way 
of  the  engine  when  it  was  too  late  to  stop  it,  to  answer  the 
first  issue  "No." 

The  target,  according  to  the  evidence,  was  four  feet  from 
the  middle  of  the  rail,  and  the  fan  which  the  plaintiff  was 
painting  when  struck,  extended  7  or  8  inches  toward  the  rail, 
leaving  the  space  40  or  41  inches,  while  the  step  of  the  car 
extended  29  inches  from  the  rail,  reducing  the  space  to  11  or 
12  inches.     The  plaintiff,  a  tall  man,  when  he  leant  over  to 
dip  his  brush  in  the  paint,  occupied,  he  says,  more  than  that 
space  to  the  right     Eelying  upon  the  r^ulation  and  custom 
of  shifting  engines  to  ring  the  bell,  he  was  struck  from  be- 
hind, while  thus  stooping,  by  an  engine  which,  by  some  of  the 
evidence,  bore  down  on  him  at  the  rate  of  25  miles  an  hour, 
and  without  giving  any  signal,  as  required.     The  plaintiff's 
work  was  between  two  tracks,  and  he  could  not  look  both  ways 
at  once. 

That  we  have  not  direct  precedents  in  our  Courts,  is  due  to 
the  fact  that  till  recently  an  injury  caused  by  the  negligence 
of  a  fellow  servant  was  not  actionable.  But  there  are  many 
precedents  elsewhere,  cited  in  the  very  able  brief  of  the  de- 
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fendanfs'  counsel  In  Erickson  v.  R.  Co.,  41  Minn.,  600, 
5  L.  R.  A.,  786,  it  was  held  tbat  one  rightfully  in  close  prox- 
imity to  the  track,  employed  by  the  defendant,  was  not  re- 
quired to  look  out  for  passing  engines,  as  in  the  case  of  tres- 
passers or  licensees,  but  that  the  company  owed  him  the  dnty 
of  '^active  vigilance**  in  giving  proper  signals  and  warnings 
of  the  approach  of  enginefi.'  and  trains.  The  Court  says:  "The 
plaintiff  had  the  right  to  rely  on  the  continued  performance 
of  this  duty,  without  the  necessity,  while  engrossed  in  his 
work,  of  keeping  constant  lookout  for  approaching  trains." 
There  are  numerous  cases  to  same  effect  which  might  be 
added. 

That  the  plaintiff  had  the  right  to  rely  upon  the  custom  to 
ring  the  bell  is  held  in  Stanley  v.  B,  Co.,  120  N.  C,  514; 
Norton  v.  R.  Co.,  122  N.  C,  936 ;  Beach  Cont.  Neg.,  Sec. 
67.  The  plaintiff  was  rightfully  at  his  place,  and  even  if  he 
had  not  been,  the  defendant  should  have  sounded  its  usual 
warning.  McLamh  v.  R.  Co.,  122  K  C,  862 ;  McCall  v.  jB. 
Co.,  129  N.  C,  298. 

I  think  Judge  Hoke  committed  no  error  in  leaving  the  mat- 
ter to  the  jury,  and  that  the  petition  should  be  allowed. 

The  whole  evidence  is  not  set  out  in  this  dissent,  for  it 
can  very  rarely  bo  appropriate,  since  this  Court  has  no  power 
to  review  the  action  of  the  jury.  All  that  is  necessary  is  to 
set  out  only  such  part  of  the  evidence  as',  taken  most  strongly 
for  the  plaintiff,  would  justify,  or  not,  the  submission  of  the 
disputed  matter  to  the  only  tribunal  which  is  authorized  to 
decide  issues  of  fact. 

DoroLAS,  J.,  ronciirs  in  the  dissenting  opinion. 
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DARGAN  V.  CAROLINA  CENTRAL  RAILROAD  CO. 

(Filed  December  20,  1902.) 

1.  EMINENT   BOUAm— Right   of   Way— Railroads— Acts   185^55, 

Clyip.  2^5— Acts  1872-*7$,  Chap,  15. 

Where  the  charter  of  a  railroad  company  authorizes  i,t  to  pro- 
cure a  right  of  way  by  purchase  or  condemnation,  any  sub- 
sequent use  by  the  owner  of  land  condemned  tl\ereunder  is 
subject  to  the  after  necessity  of  the  use  of  the  land  by  the 
company  for  the  purposes  granted  under  the  charter. 

2.  EMINENT  DOIILAI^— Right  of  Wav — Damages — Remedies. 

Where  the  charter  of  a  railroad  company  provides  a  way  of  re- 
dress for  damages  for  land  taken  under  the  power  of  emi- 
nent domain,  the  statutory  remedy  supersedes  the  common 
law  remedy. 

3.  EMINENT  DOMAIN— iJiorft*  of  Way— Limitations  of  Actions— 

Acts   185Jk'55,    Chap.    225— Acts    1872''73,    Chap.    75— Married 
Women. 

Where  the  charter  of  a  railroad  company  provides  that  an  action 
for  damages  for  land  taken  for  right  of  way  shall  be  brought 
within  two  years  from  the  completion  of  the  road,  a  husband 
against  whom  the  statute  had  run,  by  conveying  the  land  to 
his  wife,  does  not  give  her  a  cause  of  action. 

Douglas,  J.,  dissenting. 

Action  by  Milton  Dargan  and  Nora  Daxgan,  his  wife, 
against  the  Carolina  Central  Railroad  Company,  heard  by 
Judge  TV.  S.  O'B.  Robinson  and  a  jury,  at  January  Term, 
1901,  of  the  Superior  Court  of  Union  County.  From  a 
judgment  for  the  defendant,  the  plaintiffs'  appealed. 

■ 

Redwine  &  Stack,  for  the  plaintiffs. 

Adams  &  Jerome,  and  J.  D.  Shaw,  for  the  defendant 

Montgomery,  J.     The  defendant,  the  Carolina  Central 
Kailway  Company,  was  chartered  in  1873,  under  Chap.  75 
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of  the  Acts  of  1872-78.     By  the  provisions  of  the  act  of  in- 
corporation,  and   also   under  chapter   226   of  the  Acts  of 
1854-'55,  the  defendant  being  the  purchaser  of  the  Wilming^ 
ton,  Charlotte  and  Rutherford  Railroad,  the  defendant  was 
authorized  to  procure  a  right  of  way  by  either  purchase  or 
proceedings  in  condemnation.     In  both  acts  of  Assembly  it 
was  also  provided  that  in  the  absence  of  any  contract  in  rela- 
tion to  the  land  through  which  the  railway  might  pass,  it 
would  be  presumed  that  the  land  over  which  the  road  might 
be  constracted,  together  with  a  space  of  100  feet  on  each  side 
of  the  center  of  the  railway,  had  been  granted  to  the  company 
by  the  owners,  and  that  unless  the  owner  at  the  time  that  part 
of  the  railway  which  might  occupy  the  land,  or  those  claim- 
ing under  him,  was  finished,  should  apply  for  an  assessment 
of  the  value  of  the  land  so  taken  within  two  years  next  after 
that  part  of  the  road  which  might  be  on  the  land  was  finished, 
the  owner,  or  those  claiming  under  him,  should  be  forever 
barred  from  recovering  the  land  or  having  any  assessment  or 
compensation  therefor.     By  section  9  of  the  Act  of  1872-'73, 
the  dwelling  house  and  burial  ground  were  exempted  from 
invasion  on  the  part  of  the  railway  company,  without  flic 
consent  of  the  owner  or  the  order  of  the  Superior  Court ;  and 
by  the  Act  of  1854-'55,  the  exemption  was  the  residence  and 
garden.     The  evidence  in  this  case  shows  that  the  land  which 
wcb  actually  taken  possession  of  by  the  defendant  .in  1892 
or  1893,  was'  within  100  feet  from  the  center  of  the  track, 
and  was  then  used  as  a  garden  by  the  plaintiffs;  and  it  was 
admitted  by  the  plaintiffs  that  the  garden  which  is  the  subject 
matter  of  the  dispute,  was  used  for  railroad  purposes  and  was 
necessary  for  the  conducting  of  its  business  and  the  enjoy- 
ment of  its  rights  under  its  charter.  But  it  was  not  attempted 
to  be  shown  that  the  land  was  used  as  a  garden  when  the  road 
was  finished  upon  the  lands  of  the  plaintiffs.     It  is  imma- 
terial, therefore,  the  constructive  possession  of  the  v^hole  of 
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the  strip  of  land  by  the  completing  of  the  railroad  track  being 
in  the  defendant,  whether  the  actual  possession  in  1892  or 
1893  was  imder  Act  of  1854-'55,  or  the  Act  of  1872-'73, 
as  the  land  was  not,  at  the  time  of  the  construction  of  the 
track,  used  either  as  a  garden  or  ad  a  burial  ground.     The 
use  made  of  the  land  by  the  plaintiffs  subsequent  to  the  com- 
pletion of  the  railroad  track  wa^;  subject  to  the  after  necessity 
of  the  use  of  the  whole  hundred  feet,  including  the  part  which 
is  the  subject  of  this  action,  wherever  it  became  necessary  to 
be  so  used  by  the  company  for  the  purposes  granted  under  the 
charter.     When  it  became  necessary  for  the  defendant  to  take 
the  land  for  the  purposes  averred  in  the  answer  and  admitted 
by  the  plaintiffs,  that  is,  for  the  purpose  of  conducting  the  de- 
fendant's business,  it  was  authorized  to  do  so.     Sturgeon  v. 
Railroad,  120  N.  C,  225 ;  Shields  v.  R.  Co.,  129  K  G.,  1. 

The  plaintiffs,  in  the  brief  of  their  counsel,  contended  that 
if  the  plaintiffs  were  not  entitled  to  recover  the  land,  they 
ought  to  be  allowed  compensation  for  the  value  of  the  land, 
aa  under  condemnation  proceedings.  The  complaint  set  forth 
simply  the  cau&'e  of  action  in  the  nature  of  ejectment,  but 
there  was  a  prayer  for  general  relief.     We  think,  however, 
that  as  there  was  a  provision  in  both  the  acts  referred  to  con- 
templating the  assessment  of  damages,  and  furnishing  the 
means  of  assessment,  that  remedy  must  be  pursued,  and  that 
the  plaintiffs  were  not  entitled  to  it  in  the  present  action.  In 
cases  involving  the  ri^ht  of  eminent  dornain,  the  common  law 
remedy  is  superseded  by  the  statutory  remedy,  and  aggrieved 
parties  are  compelled  to  seek  redress  under  provisions  of  the 
atatxite.     McTntire  v.  Railroad,  67  N.  C,  278 ;  Land  v.  Rail- 
road. 1 07  N.  C,  72. 

1  he  provision  for  the  assessment  in  the  way  of  compensa- 
tion foT  lands  taken  by  the  defendant  under  the  acts  referred 
to  'WB9  by  application  to  the  Clerk  of  the  Superior  Court  of 
the  county  in  which  the  land  is  situated,  and  the  appointment 
Vol.  131—40 
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of  commissioners  for  that  purpose.  It  is  better  for  us  to  say 
further,  that  the  plaintiffs  in  this  case  can  not  recover  in  any 
form  of  procedure.  Under  both  of  the  acts  referred  to,  mar- 
ried women  and  infants  are  not  affected  imtil  two  years  after 
the  removal  of  their  respective  disabilities;  but  when  the 
railroad  was  completed  through  the  land,  the  land  was  the 
property  of  the  husband  of  the  feme  plaintiff,  and  his  right 
to  have  assessment  as  for  com]x?nsation  was  barred  at  the  end 
^)f  two  years  from  the  completion  of  the  road.  His  convey- 
ance to  his  wife,  the  feme  plaintiff,  was  of  date  of  1893,  long 
after  the  road  was  completed. 

The  ruling  of  his  Honor  which  resulted  in  a  nonsuit  was 
proper,  as  was  the  judgment. 

No  Error. 

DorrfLAS,  J.,  disaentinff.  This  is'  an  action  for  the  recov- 
ery of  real  estate  and  damages  for  its  detention.  The  plain- 
tiffs, in  support  of  their  title,  offered  in  evidence  a  deed  from 
J.  S.  Helms  to  Milton  Dargan,  executed  January  6,  1S71, 
smd  registered  on  the  2(Sth  December,  1885,  in  Book  16,  page 
077 ;  and  also  a  deed  executed  by  Milton  Dargan  to  Nora 
Dargan,  his  wife,  on  the  7th  day  of  March,  1893,  and  regis- 
tered on  the  9th  day  of  March,  1893,  in  the  office  of  the  "Reg- 
ister of  Deeds  of  Union  County,  in  Book  23,  page  685. 

The  plaintiffs  introduced  witnesses  tending  to  prove  that 
the  feme  plaintiff  had  been  married  to  her  co-plaintiff  for 
thirty  years ;  that  she  and  her  husl>and  had  been  in  possession 
of  the  lot  described  in  the  complaint,  claiming  the  lot  \indeT 
the  deeds,  until  the  erection  of  a  stock  pen  by  the  defendant, 
which,  it  was  admitted  by  the  plaintiffs,  was  within  one  "hun- 
dred feet  of  the  railroad  track  of  the  defendant ;  tliat  plain- 
tiffs were  in  the  actual  ]X)ss'ession  of  said  lot,  under  known 
and  visible  boundaries,  at  the  time  of  the  entry  of  defendant, 
and  forbid  the  entry;  that  the  defendant  took  possession  of 
the  lot  in  1893,  al)out  the  last  of  the  year;  that  the  piece  of 
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land  was  used  as  a  garden  and  orchard  at  the  time  the  de- 
fendant entered  and  took  actual  possession  of  the  lot  by  the 
erection  of  the  stock  pen,  and  that  the  rental  value  of  the  lot 
was'  some  fifteen  to  twenty  dollars  per  year. 

The  plaintiffs  offered  in  evidence  the  Acts  of  the  Gteneral 
Assembly  passed  in  1854-'55,  Chap.  225;  the  Public  Laws 
of  1871-'72,  Chap.  131,  and  the  Laws  of  North  Carolina, 
1872-'73,  Chap.  75,  and  the  Acts  of  1881,  Chap.  5.  The 
plaintiffs  also  introduced  the  sunmaons  in  the  case. 

There  was  evidence  offered  by  the  defendant  tending  to 
show  that  the  defendant  took  possession  of  the  lot,  which  is 
the  land  described  in  the  complaint^  and  wholly  within  the 
right  of  way  of  defendant,  in  December,  1892 ;  that  it  was 
necessary  for  the  defendant  to  use  the  lot  for  the  purpose  of 
erecting  a  stock  pen,  where  horses  and  other  animals  could  be 
unloaded  and  fed,  or  loaded  on  its  trains,  and  that  this  place 
was  especially  suited  for  that  purpose;  that  the  stock  pen  was 
erected  in  December,  op  the  right  of  way ;  that  plaintiff  ad- 
mitted on  the  trial  that  the  stock  pen  was  on  the  right  of  way ; 
that  the  rental  value  of  the  land  was  five  dollars  per  year. 

Upon  the  admission  of  plaintiffs  that  the  stock  pen  was 

Avithin  one  hundred  feet  of  the  railroad  track,  and  was  used 

for  railroad  purposes  necessary  for  the  proper  enjoyment  of 

it6*  rights  under  its  charter,  and  that  the  lot  sought  to  be  re* 

cx>vered  by  the  plaintiffs  is  that  covered  by  the  stock  pen,  his 

Honor  intimated  an  opinion  that  plaintiffs  were  not  entitled 

to  recover  in  this  action,  and  plaintiffs  submitted  to  a  nonsuit 

and  appealed.     Judgment  of  nonsuit  as  set  out  in  the  record, 

to  Avhich  the  defendant  excepted  and  appealed  to  the  Supreme 

Ccurr. 

The  complaint  is  in  the  nature  of  ejectment.  The  answer 
denies  the  essential  articles  of  the  complaint,  and  proceeds  as 
follows' : 

^^The  defendant  further  answering,  and  for  a  further  de- 
fence alleges: 
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"1.  That  it  is  admitted  that  the  defendant  is  in  the  pos- 
session of  so  much  of  the  said  lot  of  land  described  in  article 
two  as  lies  within  one  hundred  feet  of  the  center  of  the  track 
of  the  defendant,  and  has  been  in  possession  of  the  same,  ex- 
ercising acts  of  ownership  on  it  as  its  right  of  way,  claiming  it 
and  using  it  as  necessary  to  the  operation  of  defendant's  rail- 
road for  more  than  five  years  before  the  commencement  of  thiB 
action,  and  since  the  defendant  entered  upon  said  100  feet  of 
s'aid  land  for  the  purpose  of  constructing  its  road,  and  the 
plaintiff  ought  not  to  be  allowed  to  maintain  this  action,  and 
the  same  is  barred  bv  the  statute  of  limitations. 

"2.  That  the  defendant,  under  its  charter,  is  entitled  to 
100  feet  on  each  side  of  its  track  from  the  center  thereof,  for 
right  of  way,  and  has  been  in  the  use,  occtipancy  and  posses- 
sion of  so  much  of  the  land  described  in  article  two  of  conir 
plaint  a&'  is  situated  within  said  100  feet  on  the  south  side  of 
ita  track,  using,  occupying  and  possessing  the  same  as  its 
right  of  way  for  more  than  five  years  ^ince  defendant  entered   • 
upon  said  land  for  the  purpose  of  constructing  its  road,  and 
for  more  than  five  years  before  the  commencement  of  this 
action,  and  for  more  than  two  years'  since  defendant's  road 
was  in  operation,  and  more  than  two  years  before  the  com- 
mencement of  this  action,  and  the  same  is  barred  by  the  stat- 
ute of  limitations. 

"3.  That  more  than  five  years  had  elapsed  before  the  com- 
mencement of  this  action  after  plaintiffs'  cause  of  action  ac- 
crued, and  same  is  barred  by  the  statute  of  limitations. 

"4.  That  more  than  two  years  had  elap&^d  before  the  com- 
mencement of  this  action  after  plaintiffs'  cause  of  (action) 
accrued,  and  the  same  is  barred  by  the  statute  of  limitationSw" 

Upon  the  foregoing  facts,  I  am  of  the  following  opinion: 

This  is  an  action  for  the  recovery  of  land,  but  it  ap|>eara 
from  the  argument  that  the  real  question  at  issue  is,  whethei 
the  defendant  shall  be  permitted  to  keep  the  land  ^^ithout 
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oompen&ation.  The  defendant  company  was  incorporated 
under  chapter  75  of  the  Laws  of  1872-^73,  and  claims  also  as 
the  successor  by  purchase  of  the  Wilmington,  Charlotte  and 
Rutherford  Raili*oad  Company,  incorporated  under  chapter 
225,  of  the  Laws  1854-\55.  It  is  well  settled  that  private 
property  can  not  be  taken,  directly  or  indirectly,  even  for  a 
public  purpose,  without  just  compensation.  B.  Co.  v.  Davis, 
19  K  C,  451;  State  v.  Glenn,  52  K  C,  321;  Cornelius  v. 
Glenn,  Ibid.,  512 ;  Johnston  v.  Rankin,  70  N.  C,  550 ;  Stolon 
V.  R.  Co.,  Ill  K  C,  278 ;  17  L.  R.  A.,  838.  It  has'  been 
expressly  held  that,  under  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  a  State  can  not  appropriate 
private  property  to  public  use  without  compensation.  C.  B. 
and  Q.  B.  Co.  v.  Chicago,  166  U.  S.,  212. 

It  is  equally  well  settled  that  the  denial  of  an  adeqwite 
remedy  for  enforcing  the  right  is  a  denial  of  the  right  itself, 
and  the  adequacy  of  the  remedy  must  be  determined  by  its 
practical  results.     In  Dargan  v.  B.  Co.,  113  N.  C,  596,  this 
Court  has  said :  "The  right  of  the  State  to  take  private  prop- 
erty rests  upon  the  ground  that  there  is  public  necessity  for 
such  appropriation,  and  can  be  exercised  only  where  the  law 
provides  the  means  of  giving  adequate  compensation  to  the 
owner."     That  case,  decided  in  favor  of  the  plaintiff,  was 
betTi^een  the  same  parties  as  the  case  at  bar,  and  construed  the 
same  statutes.     In  Henderson  v.  Mayor,  92  U.  S.,  259,  the 
Court  says*:  ^*ln  whatever  language    the    statute    may    be 
framed,  its  purpose  and  its  constitutional  validity  must  be 
determined  by  its  natural  and  reasonable  effect."     In  Simon 
17-  Craft,  182  U.  S.,  427,  the  Court  says:  "The  essential  ele- 
ments of  due  process  of  law  are  notice  and  opportunity  to  de- 
fend-     In  determining  whether  such  rights  were  denied,  we 
are   governed  by  the  substance  of  things  and  not  by  mere 
form.''     In  Railroad  v.  Chicago,  supra,  the  Court  says,  on 
page     236:  "The  mere  form   of  the  proceeding  instituted 


630  IX  THE  SUPREME  COURT.  [131 


Daboan  t;.  Railboad. 


against  the  owner,  even  if  he  be  admitted  to  defend,  can  not 
convert  the  process  used  into  due  process  of  law,  if  the  neces- 
sary result  be  to  deprive  him  of  his  property  without  compen- 
sation." In  Brickett  x\  Aqueduct  Co,,  142  Mass.,  394,  the 
Court  s'ays  that  "A  statute  which  attempts  to  authorize  the  ap- 
propriation of  private  property  for  public  uses,  without  mak- 
ing adequate  provision  for  compensation,  is  unconstitutional 
and  void." 

As  there  is  no  contention  that  the  plaintiffs  have  ever  re- 
ceived any  compensation  for  the  land  in  suit,  an  aflSrmation 
of  the  judgment  would  have  the  effect  of  taking  the  land 
away  from  them,  and  giving  it  to  the  defendant  against  thdr 
will,  and  without  just  compensation.  Wo  would  also  deny  to 
them  the  due  process  of  law  allowed  as*  of  common  right  to 
the  citizen  when  suing  a  natural  porson.  Ec^foro  wo  can  al- 
low to  a  corporation  this  privilege  of  exemption  from  the  ordi- 
nary law  of  the  land,  we  must  find,  (1)  that  the  statute  gives 
the  plaintiffs  a  remedy  exclusive  in  terms  or  by  direct  impli- 
cation; and  (2)  that  such  exclusive  remedy  is  complete  and 
adequate. 

We  are  met  at  the  threshold  of  this  case  by  a  difficulty  ap- 
pearing upon  the  fact  of  the  record.     While  it  was'  argued 
upon  the  provisions  in  the  statutes  of  incorporation,  these 
statutes  are  nowhoro  pleaded  in  the  answer;  and  as  they  are 
private  statutes,  the  defendant  can  not  rely  upon  any  special 
exemption  therein  contained.     In  Durh/im  r.  /?.  Co,,  108  1^. 
C,  390,  this  Court  says:  "It  is  not  questioned  that  private 
statutes  must  bo  pleaded  (The  Code,  Sec  264),  and  that  they 
must  be  proved  when  they  become  necessary  as  evidence." 
The  Code,  Sec.  264,  proscribes  how  they  shall  be  pleaded,  as 
foUow^s :  "In  pleading  a  private  statute  or  right  derived  ther^ 
from,  it  shall  be  sufficient  to  refer  to  such  statute  by  its  title 
and  the  day  of  its  ratification,  and  the  Court  shall  thereupon 
take  judicial  notice  thereof."     20  PI.  and  Pr.,  596. 
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This  would  determine  the  result  of  this  appeal,  but  as  the 
atiswor  may  be  amondod  upon  a  new  trial,  we  will  proceed 
to  discuss  the  statutes  as  if  they  had  been  pleaded. 

The  next  question  is,  do  the  statutes  provide  a  remedy,  ade- 
quate and  exclusive,  to  which  the  plaintiffs  may  resort  to  ob- 
tain just  compensation  for  their  land  ?     The  only  provisions 
for  condemnation  proceedings  that  we  can  find  in  either  act, 
are  in  section  26  of  the  Act  of  1854-'55,  and  section  9  of  the 
Act  of  1872-'73,  which  are  substantially  similar.     The  ma- 
terial words  of  the  latter  section  are  as  follows:  ^*Sec.   9. 
That  when  any  lands  or  rights  of  way  may  be  demanded  by 
said  company,  or  condemned,     "     *     *     and  for  want  of 
agreement  as  to  the  value  thereof,  or  from  any  other  cause, 
the  same  can  not  be  or  is  not  purchased  from  the  owner  or 
owners,  the  same  may  be  taken  at  a  vahiation  to  be  made  by 
three  commissioners,  or  a  majority  of  them,  to  be  appointed 
by  the  Clerk  of  the  Superior  Court  of  the  county  where  some 
part  of  such  land  or  right  of  way  is  situate:     *     *     *     Pro- 
vided, that  on  any  application  for  the  appointment  of  com- 
missioners under  this  section,  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Court  that  at  least  ten  days  previous  no- 
tice has  been  given  by  the  applicant  to  the  oinier  of  tlie  land 
80  proposed  to  ho  condenined,''  etc.     The  italics  in  (pioting 
these  statutes  are  ours.     Tlie  same  section  provides  that  "the 
proceedings  of  said  commis^^ioners,  accompanied  with  a  de- 
scription of  said  land  or  right  of  way,  shall  be  returned,  under 
the  hand  and  seal  of  the  commissioners,  to  the  Court  from 
which  the  commission  issued,  there  to  remain  a  matter  of  rec- 
ord, and  the  lands  or  riiiht  of  wav  so  valued  bv  said  commis- 
sioners  shall  thence  forth  vest  in  the  said  company  as  hjug  as 
the   same  shall  be  used    for    purposes    of    said    railway    or 
branches,  whenever  and  so  soon  as  the  amount  of  said  valua- 
tian*  may  be  paid  or  tendered/' 

From  these  sections,  it  appears  tliat  (1 )  the  riglit  t  >  demand 
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the  appointment  of  such  commissioners  is  given  exclusively 
to  the  railroad  company;  (2)  such  commissioners'  can  not  be 
appointed  until  the  land  has  been  demanded  or  condemned  by 
the  railroad  company  (3)  nor  can  they  be  appointed  until 
after  the  said  railroad  company  has  given  ten  days  notice  to 
the  owner  of  the  land ;  (4)  that  the  said  land  shall  not  vest 
even  for  the  purposes  of  an  easement,  until  its  assessed  value 
has  been  paid  or  tendered  to  the  owner.     None  of  these  con- 
ditions precedent  appear  in  the  case  at  bar,  and  hence  the 
land  has  never  vested  in  the  defendant     As  the  plaintiffs  ore 
given  no  remedy  at  all  under  the  acts  in  question,  they  are 
entitled  to  the  ordinary  process  of  law.     Mills  on  Eminent 
Domain,  Sec.  88,  says:  '^ While  the  statutory  remedy  is  not 
complete,  the  common  law  remedy  remains.     For  an  entry 
on  land,  or  the  taking  or  destruction  of  property  of  another, 
the  common  law  gave  the  injured  party  the  remedies  of  tres- 
pass, trespass  on  the  case,    or  ejectment.     These  remedies 
gave  the  owner  complete  compensation  for  the  invasion  of  his 
rights  of  property.     The  statutory  remedy  which  is  provided 
must  be  complete  in  ascertaining  the  damages  and  securing 
their  payment,  or  the  common  law  remedy  may  be  pursued. 
The  provision  of  a  specific  mode  of  ascertaining  damages  con- 
fers no  right  which  did  not  exist  before.     The  omission  of  a 
specific  mode  leaves  the  party  his  common  law  right     If  the 
statute  only  proves  a  partial  remedy,  there  is  a  remedy  for 
the  remainder  at  common  law.     The  payment  of  damages 
must  be  secured ;  and  if,  after  condemnation,  there  is  a  refu- 
sal to  pay,  trespass  or  ejectment,  with  mesne  profits  may  be 
maintained."     For  each  of  these  propositions,  the  learned 
author  cites  authorities  of  the  highest  respectability.     See 
also  Randolph  on  Em.  Dom.,  Sees.  227,  228,  229,  230,  231; 
Lewis'  on  Em.  Dom.,  Sees.  364,  365,  366,  456 ;  Enc.  PL  and 
Pr.,  481,  486,  628,  544,  545,  623,  and  especially  pages  691, 
694,  715,  716;  RlacVs  Const.  Law,  Sec.  130;  Coolev  CJoost 
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Lim.,  449,  664,  665,  692 ;  4  Thomp.  Corp.,  Sees.  5590  and 
5621. 

We  come  now  to  consider  the  effect  of  section  28  of  the  Act 
of  1854-'55,  and  section  11  of  the  Act  of  1872-'73,  which  are 
substantially  similar.     The  latter  section  is  as  follows :  "Sec. 
1 1.  That  in  the  absence  of  any  contract  or  contracts'  in  relation 
to  the  land  through  which  said  railway  or  any  part  of  its 
branches  may  pass  (signed  by  the  o\vner  thereof  or  his  agent, 
or  some  claimant  or  person  in  possession  thereof,  and  which 
may  be  confirmed  by  the  owner  thereof),  it  shall  be  presumed 
that  the  land  over  which  said  road,  or  any  of  its'  branches, 
may  be  constructed,  together  with  a  space  of  100  feet  on  eadi 
side  of  the  center  of  said  railway,  and  the  additional  space 
provided  for  in  the  forgoing  section,  has  been  granted  to  said 
company  by  the  owner  or  owners  thereof ;  and  said  company 
shall  have  good  right  and  title  thereto,  and  shall  hold  and 
enjoy  the  same  as  long  as  the  same  shall  be  used  for  the  pur- 
poses of  said  railway,  unless  the  person  or  persons  owning 
the  land  at  the  time  that  part  of  said  railway  which  may  oc- 
cupy said  land  was  finished,  or  those  claiming  under  him, 
lier  or  them,  shall  apply  for  an  assessment  for  the  value  of 
said  lands  as  heretofore  directed  within  two  years  next  after 
that-  part  of  the  road  which  may  be  on  said  land  was  finished, 
and    in  case  the  same  owner  or  owners,  or  those  claiming 
under  him,  her  or  them,  shall  not  apply  within  two  years  next 
a£ter  the  said  part  was  finished,  he,  she  or  they  shall  forever 
be  barred  from  recovering  said  land,  or  having  any  assess- 
ment or  compensation  therefor ;  but  nothing  herein  contained 
shall    affect  the  rights  of  femes  covert  or  infants  until  two 
years  after  the  removal  of  their  respective  disabilities'." 

W^e  have  seen  that  the  acts  do  not  give  the  owner  of  the 
land  the  right  to  have  it  assessed,  but  if  we  assume  that  they 
do  so  by  implication,  we  must  hold  that  such  remedy  is  sim- 
ply cumulative,  and  does  not  deprive  the  owner  of  his'  com- 
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mon  law  remedies.  In  other  words,  we  can  not,  by  mere  im- 
plic(dion,  write  into  a  statute  words  that  exempt  a  corporation 
from  the  ordinary  process  of  law. 

But  even  supposing  that  this  may  be  done,  the  statute  must 
be  at  least  reasonably  constnied ;  and  it  is  evident  from  the 
face  of  the  acts  that  such  a  presumption  is  intended  to  apply 
only  to  such  land  as  is  occupi-ed  by  the  said  railroad.     This 
is  the  word  used,  and  its  meaning  is  further  illustrated  by  the 
provision  that  the  railroad  company  ^'shall  hold  and  enjoy 
the  same  as  long  as  the  same  shall  be  used  for  the  purposes 
of  said  railway."     It  is  therefore  evident  that  it  was  not 
intended  that  the  two  vears  statute  of  limitation  should  be- 
gin  to  nm  until  after  the  railroad  company  had  taken  posses- 
sion of  the  land.     How  can  it  he  otherwise  ?     As  long  as 
the  plaintiffs*  remained  in  the  undisturbed  use  and  enjoyment 
of  their  land,  what  cause  of  action  did   thev  have?     They 
could  not  bring  trespass  or  ejectment,  l)ecause  no  one  had 
trespassed,  and  they  theniselvos  were  in  undisputed  posses- 
sion.    Thev  could  not  ask  to  have  the  value  of  the  land  as- 
s^eSvSed  against  the  defendant,  V)ecause  the  defendant  had  never 
''demanded"  tlie  land,  and  surely  a  man  can  not  make  a  rail- 
road couipany  buy  his  laud  simply  because  it  is  within  100 
feet  of  its  track.     The  act  dm^  not  require  the  defendant  to 
condemn  100  feet  on  each  side  of  it^  track,  but  simply  fixes 
that  as  the  maximum  limit.     Where  land  is  valuable,  it  is 
highly  probable  that  the  company  Avould  not  care  to  pay  for 
more  tlian  it  needed.     It  is  well  settled  that  no  statute  of 
limitation  can  run  against  the  o\\Tier  in  possession.      There 
must  first  be  an  ouster.     In  Letris-  t\  Covington,  130  IST.  C 
541,  this  Court  says:  "And  the  rule  is,  to  ripen  a  colorable 
title  into  a  good  title,  there  uuist  be  such  possession  and  acts 
of  dominion  bv  the  colorable  claimant  as  will  make  him  liable 
to  an  action  of  ejectment.     This  is  said  to  he  the  te^st  (citing 
authorities).     Suppose  the  defendant  had  been  sued  for  the 
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possession  of  the  land  in  dispute,  the  action  would  have 
failed,  as  it  would  have  been  necessary  to  show  that  the  de- 
fendant was  in  the  possession  of  the  land  sued  for." 

In  the  case  at  bar,  suppose  the  defendant  had  been  sued  by 
the  plaintiffs  twenty  years  ago,  it  could  have  said,  "If  you 
sue  me  in  ejectment,  I  am  not  in  possession  of  your  land ;  if 
j'ou  sue  me  for  trespass,  I  have  never  been  on  your  land ;  if 
you  seek  to  make  me  pay  for  it,  I  do  not  want  it"  No  action 
could  have  been  maintained  by  the  plaintiffs  until  the  ouster 
in  1893,  which,  according  to  their  testimony,  was  after  the 
land  was  conveyed  to  the  feme  plaintiff.  As  she  has  con- 
stantly been  under  coverture,  no  statute  of  limitations  has 
ever  started  to  run  against  her. 

There  is  another  fatal  defect.     The  act  provides'  that  such 
a  presumption  shall  arise  only  in  the  absence  of  any  contract 
in  relation  to  the  land.     Such  absence  of  contract  is  a  condi- 
tion precedent  to  tlie  presumption,  and  must  be  averred  and 
proved  by  the  defendant  before  it  can  avail  itself  of  any  such 
presmnption.     This  it  has  failed  to  do.     If  there  was  any 
such,  contract,  it  would  have  been  in  the  possession  of  the  de- 
fendant, who  might  have  recorded  it,  have  kept  it,  or  have 
destroyed  it.     The  last  course  would  have  best  subserved  its 
own    interest.     In  anv  event,  the  defendant  alone  had  the 
proof ;  and  we  can  not  say  that  it  can  remain  silent,  and  take 
the  plaintiff's  land  under  a  naked  presumption  founded  upon 
an    implication   in   a   private   statute   that  has  never   been 
pleaded. 

There  is  another  question  that  has  neither  been  raised  nor 
argued  in  this  case.  Section  3  of  Article  VIII,  of  the  Ton- 
stitiition,  provides  that :  "All  corporations  shall  have  the  right 
to  sue-y  and  shall  be  subject  to  be  sued,  in  all  courts,  in  like 
manner  as  natural  persons/'  A  decision  of  this  question  is 
not  necessary  to  a  determination  of  this  appeal,  but  being  of 
constitTitional  obligation,  it  is  worthy  of  mo^^t  serious  consid- 
ers tion. 
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FITZGERALD  V.  ALMA  FURNITURE  CO. 
(Filed  December  20,  1902.) 

1.  NEGLIGENCE  —Infants  —Minor  —Personal    Injuries  —CantHbii- 

tory  Negligence, 

In  this  action  to  recover  damages  for  injury  to  an  infant  em- 
ployed in  a  furniture  factory,  the  trial  judge  properly  left 
the  evidence  as  to  the  youth  of  the  child  (here  9  years  old), 
his  inexperience,  ignorance  of  the  nature  and  dangers  of  the 
work,  and  the  failure  of  the  company  to  instruct  him  as  to 
the  dangers  incident  to  the  work,  to  the  jury  on  the  ques* 
tions  of  the  negligence  of  the  company  and  the  contributory 
negligence  of  the  infant  employee. 

2.  EVIDENCE— Jn^an^s— Pergonal  Injuries, 

In  an  action  by  an  infant  to  recover  damages  for  injuries  re- 
ceived while  working  in  a  furniture  factory,  the  evidence  of 
his  father  that  he  did  not  hire  his  son  to  the  company,  is 
competent.  (Summary  of  age  limit  in  other  States  and  for- 
eign countries,  by  Clabk,  J.) 

FuBCHSS,  C.  J.,  and  Montgomeby,  J.,  dissenting. 

Action  by  William  Fitzgerald,  by  next  friend,  against  the 
Alma  Furniture  Company,  heard  by  Judge  Thos,  J,  Shaw 
and  a  jury,  at  February  Term,  1902,  of  the  Superior  Court 
of  Davidson  County.  From  a  judgment  for  the  plaintiff,  the 
defendant  appealed. 

WatsoTij  Buxton  &  ^Yatson,  for  the  plaintiff. 
King  dc  Kimball,  for  the  defendant 

Clabk,  J.  The  plaintiff,  who  sues  by  his  next  friend,  tes- 
tified that  when  nine  years  old,  one  day  when  his  father  was 
absent  from  home  (and  he  did  not  return  until  after  the  little 
boy  was  injured),  he  went  to  the  factory  of  the  defendant  to 
get  work,  the  foreman  offered  him  twenty-five  cents  a  day, 
and  put  him  to  work  "tailing  a  moulder"  and  pulling  sawdust 
to  the  furnace;  the  next  day  he  tailed  the  planer,  and  the 
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next  day  about  one  o'clock  he  was  put  to  work  on  the  sander, 
which  is  a  machine  with  rollers  and  sand-paper  on  the  rollers, 
run  by  belts ;  that  when  he  went  to  work  at  it  a  man  was  nin- 
Bing    the    machine,    and    stood    at    its    front    end,   and 
he     was     at     the     back     end;     the    man     told    him    to 
take   the   planks   as   they   came   out   of   the   machine;   he 
worked  there  an  hour  and  a  half  before  he  got  hurt;  the 
planks  were  one  foot  wide,  one  and  a  half  feet  long  and  about 
an  inch  thick ;  he  had  never  worked  in  a  factory  before,  and 
bad  never  seen  a  sander.     He  further  said  that  the  man  in 
charge  of  the  machine  left  to  go  after  planks,  but  did  not  stop 
the  machine ;  while  the  man  was  gone,  he  leaned  up  against 
the  machine  and  laid  his  hand  on  it,  was*  caught  and  his  hand 
was  mashed ;  he  'Tiollered,"  some  one  came  and  raised  up  the 
machine ;  his  hand  was  mashed  between  the  rollers ;  he  had 
hired  himself  for  three  weeks,  and  told  the  foreman  he  was  a 
school  boy.     On  cross-examination,  he  said  he  was  then  four 
feet  high ;  he  was  not  instructed  about  the  machine ;  he  did 
not  climb  up  on  the  machine,  and  does  not  know  how  his  hand 
touched  the  wheel ;  does  not  know  where  he  put  his  hand,  but 
didn't  think  it  was  where  the  lumber  came  out;  he  knew  it 
would  hurt  to  put  his  hands  on  the  moving  wheels ;  says  he 
would  not  have  been  hurt  if  he  had  stood  off  from  the  ma- 
chine ;  didn't  remember  what  he  leaned  against  the  machine 
for,  just  never  thought  of  himself,  he  reckons,  and  leant  up 
against   it;    his    hand    could    not    get   in    there   imless   he 
put  it  in  there.     It  was  a  pretty  dangerous  place  where  he 
was  working ;  the  sand-paper  on  the  rollers  was  going  round 
as  £ast  as  it  could;  don't  think  he  put  his  hand  in,  but  it 
canWn't  have  got  in  unless  he  put  it  in ;  one  roller  ran  one 
w^ay  and  one  the  other ;  was  standing  on  his  feet  when  he  got 
hurt ;  did  not  get  off  the  floor. 

The  plaintiff's  father  testified  that  he  lived  on  a  farm  in 
the  coxmtry;  that  he  did  not  hire  his  son  to  the  defendant, 
Bud  knew  nothing  about  it ;  when  he  got  back  home  his  boy 
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was  in  the  bed  with  his  arm  dressed ;  an  abscess  rose  on  it; 
the  doctor  came  to  see  the  boy  every  day  for  ten  days,  and  he 
was  in  bed  for  two  months,  and  has  suffered  greatly. 

Another  witness  testified,  who  thought  that  if  the  boy  was 
only  four  feet  high,  he  must  have  climbed  upon  the  madune 
and  stuck  his  hand  in ;  that  there  was  no  danger  from  leaning 
against  the  machine,  and  it  had  an  iron  casting  all  around  it, 
and  there  was  no  danger  about  the  machine  unless  you  put 
your  hand  in.  This,  in  substance,  is  the  evidence.  The  de- 
fendant did  not  offer  any  evidence,  but  moved  to  dismis 
upon  the  evidence  of  the  plaintiff. 

During  the  discussion  of  the  evidence,  his  Honor  remarked 
to  the  plaintiff's  counsel  that  he  had  not  made  out  a  case, 
unless  it  was  negligent  in  the  defendant  to  employ  the  plain- 
tiff at  all  (to  which  there  is  no  exception),  and  submitted  the 
question  upon  all  the  evidence  and  attendant  circumstances 
to  the  jury,  who  found  that  the  defendant  was  negligent,  and 
the  plaiutitf  was  not  guilty  of  con  tributary  uegligeuee. 

The  Court  charged  the  jury,  at  the  request  of  the  plaintiff: 
"If  the  jury  find  from  the  evidence  that  the  plaintiff,  at  the 
time  of  the  injury,  was  a  boy  nine  years  and  five  months  of 
age ;  that  he  only  had  the  intelligence  of  ordinary  boys  of  his 
age ;  that  he  had  never  seen  a  machine  like  the  one  he  waa 
helping  to  operate  until  one  o'clock  of  the  day  he  was  in- 
jured ;  that  he  did  not  have  the  capacity  to  understand  the 
mechanism  of  the  machine  or  its  dangerous  parts;  that  be- 
cause of  his  want  of  age  and  experience,  and  while  waiting 
for  the  man  operating,  he  threw  his  arm  upon  the  machine 
to  rest  himself,  and  for  the  further  reason  that  the  defend- 
ant's agent  who  employed  him  and  failed  to  warn  him  against 
danger,  then  it  will  be  the  duty  of  the  jury  to  consider  these 
matters  in  passing  upon  the  question  as  to  whether  the  plain- 
tiff was  guilty  of  such  negligence  as  the  law  terms  'contribu- 
tory negligence,'  which  would  jusrt^ify  the  jury  in  fiiiding  the 
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second  issue  'Yes.'  "  The  defendant  excepted  to  this,  but  we 
find  no  error.  This  hypothetical  summary  was  a  state  of 
facts  which  the  jury  would  be  justified  in  finding  from  the 
evidence,  and  it  coiild  not  be  error  in  telling  the  jury  they 
should  consider  that  state  of  facts,  if  they  found  them  to  be 
facts,  in  passing  ux>ou  the  second  issue. 

To  none  of  the  other  instructions  did  the  defendant  except. 
Whether  they  were  not  too  favorable  in  some  particulars  to 
the  defendant,  is  not  before  us,  as  the  plaintiff  is  not  ap- 
pealing. The  Court  gave  certain  charges  at  the  retpiest  of 
the  defendant. 

The  other  prayers  for  instructions  were  properly  refused. 
Nor  was  it  error  to  permit  the  father  to  testify  that  he  did  not 
hire  his  son  to  the  defendant.  The  complaint  alleged  that  it 
was  negligence  to  employ  a  boy  of  the  plaintiff's  tender  years, 
lacking  in  capacity  to  understand  and  appreciate  the  dangers 
incident  to  his  employment,  and  unfit  by  reason  of  his  youth 
and  inexperience,  as  the  defendant  well  knew,  to  be  set  at 
such  work,  without  instructing  or  cautioning  him,  though  he 
was  wholly  ignorant  of  the  dangerous  character  of  the  yame. 
There  was  evidence  strongly  tending  to  prove  that  state  of 
facts,  and  the  real  point  in  the  case  is  raised  by  the  motion 
to  dismiss,  i.  e.,  whether  the  facts,  the  youth  of  the  child,  his 
inexperience,  his  ignorance  of  tlie  nature  and  dangers  of  the 
work,  and  the  failure  to  instruct  him,  made  it  negligence  to 
employ  him.  The  reasvin  of  the  thing  and  all  the  l)est  author- 
ities sustain  that  it  was  not  error  of  which  the  defendant 
couhl  complain  to  submit  this  evidence  to  the  jury.  Judge 
Coolev,  in  his  work  on  Torts,  page  662,  says:  "The  master 
may  alao  be  guilty  of  actionable  negligence  in  exposing  per- 
sons to  perils  in  his  service  which,  though  open  to  observation, 
they,  by  reason  of  their  youth  or  inexperience,  do  not  fully 
understand  and  appreciate,  and  in  consequence  of  which  they 
are  injured.     Such  cases  occur  mose  frequently  in  tJie  Ma- 
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ployment  of  infants.  *  *  *  The  duty  of  the  employer 
to  take  special  cautions  in  such  cases  has  g^metimes  been 
emphatically  asserted  by  the  Courts." 

The  law,  says  Thompson  Neg.,  978,  "puts  upon  a  master, 
when  he  takes  an  infant  into  his  service,  the  duty  of  explain- 
ing to  him  fully  the  hazards'  and  dangers  connected  with  the 
business,  and  of  instructing  him  how  to  avoid  them.  Nor  h 
this  all ;  the  master  will  not  have  discharged  his  duty  in  this 
regard  unless  the  instructions  and  precautions  given  are  so 
graduated  to  the  youth,  ignorance  and  inexperience  of  the 
servant  as'  to  make  him  fully  aware  of  the  danger  to  him,  and 
to  place  him,  with  reference  to  it,  in  substantially  the  same 
state  as  if  he  were  an  adult." 

These  be  wise  and  just  words,  and  were  so  esteemed  by  the 
Supreme  Court  of  Ohio,  which  cited  with  approval  both  the 
above  extracts  in  Rolling  Mill  v.  Carrigan,  46  Ohio  St.,  283; 
15  Am.  St.  Rep.,  596.  Further  citing  like  authorities  from 
the  decisions  of  sifeter  States,  that  Court  further  held  that  an 
infant  employee  whose  employer  has  not  instructed  him,  as  it 
was  his  duty  to  do,  and  who,  while  in  the  discharge  of  his  em- 
ployment, suffers  an  injury  by  reason  of  such  neglect,  may 
maintain  an  action  therefor,  notwithstanding  he  did,  by  rear 
son  of  his'  youth  and  ignorance,  some  act  which  contributed 
to  his  injury,  but  which  he  was  not  advised  would  be  likelj 
to  injure  him.  To  same  purport,  cases  cited  in  the  notes  to 
that  case,  15  Am.  St.  Rep.,  603,  and  Smith  v-  Irwin,  (51  IT. 
J.,  507),  14  Am.  St.  Rep.,  699,  and  notes. 

In  Tagg  v.  McGeorge  155  Pa.  St,  368,  35  Am.  St.  Rep, 
889,  it  was  held  that  the  master  is  liable  for  the  injury  resultr 
ing  when  he  puts  a  young  and  inexperienced  person  to  work 
with  a  dangerous  machine  without  giving  suitable  instme- 
tions  as  to  the  manner  of  using  them,  and  warnings  as  to  the 
hazard  of  carelessness  in  their  use.  See  also  notes  to  this 
case,  35  Am.  St.  Rep.,  889.     To  the  like  purport  is  Norton 
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!         V.  Yolzske,  (168  111.,  402),  49  Am.  St  Kep.,  167,  and  casBs 
cited  therein  and  in  the  notes  thereto. 

In  Bailey  Per.  Inj.,  Sec.  2766,  it  is  said:  "Persons  who 
employ  children  to  work  with  dangerous  machinery  or  in 
dangerous  places,  should  anticipate  that  they  will  exercise 
only  such  judgment,  discretion  and  care  as  is  usual  among 
children  of  the  same  age,  under  similar  circumstances,  and 
are  bound  to  use  due  care,  having  regard  to  their  age  and  in- 
experience, to  protect  them  from  dangers  incident  to  the  sit- 
vation  in  which  they  are  placed ;  and  as  a  reasonable  precau- 
tion in  the  exercise  of  such  care  in  that  behalf,  it  is  the  duty 
of  employer  to  so  instruct  such  employees  concerning  the  dan- 
gers connected  with  their  employment,  which  dangers,  from 
their  youth  and  inexperience,  they  may  not  comprehend  or 
appreciate,  that  they  may,  by  the  exercise  of  such  care  as 
ought  reasonably  to  be  exi)ected  of  them,  guard  against  and 
avoid  injuries  arising  therefrom,"  and  further  adds  that  an 
infant  who,  by  reason  of  his  youth  and  inexperience,  is  in- 
juredy  when  not  properly  instructed  and  warned  as  to  the  dan- 
gers incident  to  his  work,  may  recover  therefor.     See  also 
sections  2774,  2777  and  2789.     In  section  2767  (also  in  1  S. 
and  R.  Neg.,  73a),  it  is  said,  quoting  authorities,  that  over 
fourteen  years  of  age  the  law  presumes  capacity  and  intelli- 
gence, and  under  that  age  the  presumption  is  the  other  way. 
The  duty  of  masters  to  infants  is  also  summed  up  in  similar 
language  to  the  above  authoritieg;  in  1  Sher.  and  Red.  Neg., 
Sees.  73  and  219. 

In  Watson  Per.  Inj.,  Sec.  114,  it  is  said:  "The  defendant 
will  be  liable  if  n^ligent,  though  it  is  the  act  of  the  child  in- 
jured -which  is  proximate  to  his  own  injuries,  if  such  act  is 
of  a  cbarader  naturally  to  be  expected  of  a  child,  and  in  ae- 
oordance  ^writh  the  usual  indiscretions  and  errors  of  judgment 
efcaracteristic  of  immature  years."     It  does  not  appear,  and 
can  not  be  af»icertained,  how  this  injury  occurred.     The  little 
Vol.  181—41 
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But  as  it  is  a  subject  of  growing  importance  to  lawyers,  as 
well  as  in  public  interest  generally,  it  may  be  well  to  cite, 
AB  indicative  of  tbe  conclusion  to  which  the  maturer  judgment 
of  mankind  is  tending,  the  age  below  which  l^slative  con- 
struction in  other  States  bad  made  it  illegal,  and  therefore 
negligence  per  se  and  irrebuttable,  to  employ  any  child  in  a 
fadory,  at  the  close  of  the  year  1901.  Hiis  li&t  is  taken 
from  the  State  Laws  in  our  Library,  and  as  to  the  foreign 
countries  from  the  official  publications  of  the  U.  S.  (lovem- 
ment. 

It  is  illegal  to  employ  any  child  in  a  factory  under  fifteen 
years  of  age  in  Florida,  Rhode  Island,  Washington  and  Switz- 
erland; or  under  fourteen  years  of  age  in  Colorado,  Cormec- 
iictU,  Illinois,  Indiana,  Massachusetts,  Michigan,  Minnesota, 
Nebraska,  New  Hampshire,  New  York,  Oklahoma,  8ovih 
Dakota,    Tennessee,    Vermont,    Wisconsin,    Wyoming,   New 
South  Wales,  New  Zealand,  Ontario,  Queensland  and  8we- 
den.     Id  Mamtdba  it  is  illegal  to  ^nploy  children  in  any  fac- 
tory  under  sixteen  yeara  of  age ;  in  Ohio  it  is  illegal  to  employ 
in  a  factory  girls  imder  sixteen  and  boys  under  fifteen.     In 
Lomsiana,  N&io  Jersey  and  Quebec  tiie  age  limit  is,  girls 
fourteen,  boys  twelve.     In  Pennsylvania,  France,  Germany 
and  South  Australia,  the  age  limit  is  thirteen.     In  the  follow- 
ing it   is   ille^l  to  employ  children  in  any  factory  under 
twelve  years  of  age:  Calif omia,  Maine,  Maryland,  North 
Di^oia,  Atistria,  Belgium,  Denmark,  Great  Britain,  Hol- 
land, Norway  and  Busaia.     During  the  pret«nt  year,  Ken- 
ttusky,  Mtun/Umd,  and  perhaps  others,  have  enacted  similar 
\sws,  making  under  fourte«i  years  the  limit,  and  Virginia 
has  adopted  the  tWelve-year  limit     In  Porto  Rico,  children 
tinder  sixteen  are  prohibited  by  law  from  working  in  factories 
more  than   six  hours  in  twenty-four,  and  in  Great  Briiaiin, 
efij'Zdr^a  iinder  fourteen  years  can  work  only  seven  hours  per 
iav,  and   all  under  twenty-one  are  prohibited  night  work. 


' '  The  sob  of 
Curses  dee 

With  this  conaen 
ized  world,  it  might 
Judge  had  held  tha 
the  tender  age  of  ni 
whidi  he  liad  nevei 
warning,  and  to  lea 
the  machine.  But, 
error  to  leave  the  q 
charge  given  in  cor 
able  to  the  defenda 

No  Error. 

MONTGOMEKY,  J, 
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to  hie  employment,  and  was  un£t  by  reason  of  his  youth  and 
inesperience,  to  be  Bet  at  sack  work,  which  the  defendant  weU 
knew,  but  carelessly  and  n^ligently  so  engaged  him  in  it." 
There  wsa  another  allegation  that  the  child  was  badly  hurt 
while  he  waa  engaged  in  hie  work,  and  that  the  injury  was 
permanent. 

At  the  end  of  the  plaintiffa  testimony,  the  following  stato- 
ment  in  the  case  on  appeal  appears:  "Tlie  defendant  here 
moved  the  Court  to  diamisa  the  complaint,  under  the  Act  of 
3897,  Chap.  106,  for  the  reason  that  the  defendant  was  not 
shown,  in  any  aspect  of  the  testimony,  to  hare  been  n^ligent. 
Duriug  the  discussion  of  this  motion,  the  Court  stated  to  the 
plaintiff's  attorneys  that  unless  it  were  negligence  in  the  de- 
fendant to  employ  the  plaintiff  at  all,  the  plaintiff  had  not 
made  out  a  case." 

Upon  a  careful  review  of  the  evidence,  we  are  of  the  opin- 
irai  that  his  Kon{»r  made  no  mistake  in  his  oonclusionb'  upon 
the  effect  of  the  evidence,  and  yet  he  submitted  the  matter  to 
the  jury,  and  there  was  a  verdict  for  the  plaintiff. 

That  was  error.  The  jury  should  have  been  instructed 
that  there  was  no  evidence  tending  to  show  that  the  defraidant 
was  negligent,  as  alleged  in  the  complaint. 

The  following  is  the  whole  evidence  in  the  case : 
The  plaintiff,  being  sworn,  te&tified  in  his  own,  behalf  aa 
follows : 

"I  was  eleven  years  of  age  the  Ist  day  of  August,  1901, 

and  "WHS  hurt  on  Wednesday,  the  3d  day  of  January,  1900. 

I  -went  to  work  in  the  defendant's  factory  on  January  1, 1900, 

and   bad  never  before  worked  in  any  factory.     My  father 

was  -not  at  home  on  Monday,  Tuesday  nor  Wednesday,  the 

day  tliat  I  was  hurt.     I  went  to  the  factory  on  Monday  momr 

lug  to  got  employment.     I  asked  Mr.  Bedding  if  I  could  get 

■work   tlierei,  and  he  said  yes.     Mr.  QrisSom,  the  foreman  of 

the  factory,  said  he  would  give  me  twenty-five  cents  per  day, 

and  X  liired  to  him,  and  he  put  me  to  'tailing  a  moulder  and 
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pulling  aawduBt  to  the  furnace.'  I  tailed  the  moulder  die 
first  day,  tailed  a  planer  eotne  the  next  day,  and  tailed  the 
moulder  and  planer  some  the  day  I  went  to  work  on  the 
e&nder.  I  went  to  work  on  the  sander  about  one  o'clock.  A 
aander  is  a  machine  with  rollers  and  sand-paper  on  the  roUeiB, 
and  is  run  hy  belte.  The  machine  was  running  when  I  went 
to  it  Ellison  was  running  the  machine,  and  stood  at  its 
front  end,  and  I  stood  at  the  rear  or  back  end.  EUison  tt4d 
me  to  go  and  take  the  planke  as  they  came  out  of  the  machina 
I  worked  there  an  hour  and  a  half  taking  the  planks  oat  of 
the  mechine  before  I  got  hurt.  The  planks  were  one 
foot  wide  and  one  and  a  half  feet  long,  and  about  an  indi 
thick.  I  had  never  seen  a  sander  before.  The  planks  being 
sanded  were  safe  doors.  When  I  got  hurt,  Ellison  had  left 
the  machine  to  go  after  more  planks'.  This  waa  the  only  time 
he  left  the  machine.  He  did  not  stop  the  machine.  When 
I  took  a  plank  out,  I  was  standing  where  I  always  stood. 
While  Ellison  was  gone,  I  leaned  up  against  the  machine 
and  laid  my  hand  on  it,  and  it  was  caught,  and  I  hollered. 
Somebody  came  and  raised  up  the  machine  and  took  my  hand 

out.     My  hand '■'••'  —      -w^i^j i„:_-j  *i 

chine  or  warn* 
hired  for  three 
boy.  I  was  ta 
much.  My  an 
never  before  be 
in  furniture  fa( 
machines.     My 

On  crosa-exai 

"Mr,  Tteddin 
remember  whet' 
was  then  four  f 
I  could  stand  o 
could  see  insidt 


N.  C]  AUGUST  TERM,  1902.  647 

FlTZGERiLLD  17.  FUBNITURE  CO. 

sand-paper  on  them  ninning.     I  don't  know  whether  I  could 
stand  on  the  floor  and  reach  over  the  top  of  the  sander  and 
put  my  hand  down  on  the  sand-paper.     If  I  were  to  stand 
en  the  floor  and  lean  up  against  the  back  of  the  machine,  it 
would  be  safe,  and  I  would  not  touch  the  machinery  and  it 
would  not  hurt  me.     I  was  not  hurt  by  the  cog-wheelfi  on  the 
side  of  the  machine.     I  did  not  climb  up  on  the  machine. 
When  standing  on  the  floor  I  could  lean  up  against  the  ma- 
chine aiwi  could  not  touch  the  wheels,  but  could  see  the  wheels 
running.     I  do  not  know  how  my  hand  touched  the  wheel 
I  was  then  four  feet  tall,  and  the  plank  came  out  of  the  end 
oi  the  machine,  about  midway  between  the  bottom  and  top 
of  the  machine.     The  end  of  the  machine  was  covered  up. 
The  only  place  open  was  where  the  plank  came  out     I  don't 
know  where  I  put  my  hand,  but  don't  think  it  was  where  the 
timber  came  out.     There  was  no  timber  coming  out  when  I 
was  hurt.     I  was  not  expected  to  go  up  and  touch  the  ma- 
chine.     I  knew  it  would  hurt  me.     I  knew  it  would  hurt  to 
put  my  hand  on  the  moving  wheels.     I  could  see  the  sand- 
paper running.     I  did  not  have  to  put  my  hand  on  the  ma- 
chine in  order  to  take  the  plank  away.     The  plank  might  fall 
on  the  floor,  and  I  could  then  pick  it  up.     When  I  see  a  wheel 
turning  over,  I  know  it  would  hurt.     I  would  not  have  been 
hurt  if  I  had  stood  off  from  the  machine,  and  that  was  my 
proper  place  to  stand.     The  timber  was  light.     I  would  take 
two  at  a  time  and  put  them  on  the  truck.     It  was  better  to 
wait  and  take  two  at  a  time.  I  don't  remember  what  I  leaned 
against  the  machine  for.     I  could  see  if  I  put  my  hand  be- 
tween the  rollers  it  would  get  hurt.     My  hand  could  not  get 
in  the  machine  if  I  had  not  put  it  in  there.     I  don't  know 
how  long  it  was  after  I  took  out  the  last  plank  before  I  was 
hurt.      It  was  about  two  minutes,  I  reckon.     I  was  not  hurt 
while  taking  out  plank  and  putting  it  on  the  truck.     I  don't 
remember  what  I  leaned  against  the  machine  for ;  just  never 
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thought  of  myself,  I  reckon,  and  leant  up  agaiiuft  it.  It  was 
a  pretty  dangerous  place  where  I  was  working,  as  the  timber 
would  come  out  and  push  you  backwards,  if  you  did  not  loc^ 
I  got  pushed  against  the  truck  that  way  one  time.  The  dis- 
tance from  the  sander  to  the  wall  was  as  far  as  from  me  to 

y 

tl 
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"H.  B.  Grofuch,  witness  for  the  plaintiff,  being  duly  sworn, 
testified  that  he  was  working  for  defendant  the  day  the  plain- 
tiff was  hurt,  and  that  when  he  got  to  the  machine  the  plain- 
tiff had  hi&'  hand  out  of  the  machine.     That  when  he  first 
looked  round  on  hearing  the  plaintiff  holler,  Albion  Sheperd 
was  getting  the  boy  out     I  have  worked  at  sanders.     The 
bed  or  frame  of  this  sander  was  36  inches  wide  and  5  feet  9 
inobes  long,  and  3  feet  and  10  inches  high.     There  were  three 
sand  drums  in  the  machine,  and  the  plank  passes  over  the 
sand  drum,  and  the  rollers  above  feed  the  plank  through. 
There  are  six  or  eight  rollerg;,  which  are  about  three  inches  in 
diameter.     It  is  10  inches  from  where  the  plank  comes  out  at 
the  end  to  tie  top  of  the  machine.     The  sand  drums  run  to- 
wards the  front  and  the  rollers  run  towards  the  back  of  the 
machine.     From  the  place  where  the  planks  come  out  to  the 
floor  is  three  feet     If  the  plaintiff  stuck  his  hand  far  enough 
it  would  reach  the  sand  drum. 

"On  cross-examination,  the  witnesfei  testified :  The  machine 
is  36  inches  wide,  46  inches  high,  and  5  feet  9  inches  long. 
If  the  plaintiff  was  only  4  feet  high  at  the  time  he  was  in- 
jured, he  could  not  stand  on  the  floor  and  reach  over  and 
touch  the  rollers.     If  you  look  over  the  top  of  the  machine, 
you  can  see  the  rollers  turning  over,  all  of  them,  if  no  timber 
was  in  the  machine.     I  think  the  plaintiff  would  have  had  to 
get  up  on  the  machine  to  get  to  the  rollers.     Don't  think  he 
could  atand  on  the  floor  and  touch  any  roller  that  would  hurt 
him.      I  don't  think  the  plaintiff  could  stand  on  the  floor  and 
look   into  the  machine.     There  is'  no  danger  in  leaning  up 
against  this  machine.     It  is  about  one  foot  from  where  plank 
conies  out  of  the  machine  to  the  first  roller,  and  this  roUer  is 
ten  inches  from  the  top  of  the  machine,  and  when  the  plain- 
tiff was  standing  on  the  floor  he  would  have  to  reach  over  the 
top  of  the  machine  and  towards  the  front  one  foot  and  then 
doTvn   to^^ards  the  floor  ten  inches  before  the  roller  would  be 
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touohed.  It  does  not  look  to  me  like  he  oould  hare  got  his 
hand  in  without  climbing  up.  The  machine  has  an  iraa 
casting  all  around  it,  from  bottcnn  to  top,  and  he  could  not 
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tiff.  No  loBtTDCtion,  therefore,  was  neceetaxy  to  be  given 
him.  So  far  as  the  whole  evidence  goes,  the  defendant  was 
not  negligent,  either  in  the  character  of  the  machinery  uBed, 
in  the  provifiion  made  for  protecUoni  against  harm  to  its  em- 
plojeea,  or  in  its  failure  to  instruot  the  plaintifi  aa  to  an;' 
danger  connected  with  his  work. 

There  was  testimonj  given  b;  one  of  the  employees  of  the 
defendant  that  little  bojs  were  employed  to  do  the  work 
which  the  plaintiff  was  engaged  in  when  he  was  hurt,  because 
their  labor  was  cheaper  than  that  of  men.     If  the  writer  of 
this  opinion  had  the  power  to  correct  tJiat  evil  practice  and 
bad  example,  it  would  be  corrected  at  once^     The  employ- 
ment of  children  of  die  age  of  this  plaintifF  bj  manufacturing 
establishments  is  revolting  to  the  sensibilities'  of  all  generous 
minds;  and  the  personal  injuries,  which  oft^si  come  to  these 
little  sufferers  while  engaged  in  such  work,  arouse  the  sympa- 
tiiiee  and  also  the  indignation  of  great  numbers  of  our  people 
— of  those  who  have  children  especially.     If  the  writer  waa 
a  member  of  the  legislative  body,  his  vote  would  be  to  pre- 
vent,  by  stringent  enactment,  the  employment  of  children 
under  twelve  years  of  age  in  connection  with  dangerous  ma-- 
chinory.     But  it  is  the  fimction  of  the  judiciary — ^the  duty  o£ 
the  Court — to  expound  the  laws,  not  to  make  them.     Accord- 
ing  to  the  testimony,  the  plaintiff,  at  the  age  of  nine  years, 
and  employed  because  his  labor  was  cheaper  than  that  of  a 
man,  has  been  maimed  for  life,  and  yet  we,  as  a  Court,  in  my 
opinion,  can  grant  him  no  relief  under  the  laws  of  the  Cwn- 
monwealth. 

FuBCiTES,  C.  J.     I  concur  in  the  dissenting  opinion. 
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Douglas,  J.     This  was  an  action  to  recover  salvage  or 
oompensation  for  saving  a  vessel  called  the  "City  of  Jackson- 
ville," which  was  stranded  on  Whalebone  Inmet  Beach.     The 
ffummonB  in  this  case  was  issued  returnable  to  the  March 
Term,  1901,  of  the  Superior  Court  of  Carteret  County,  and 
as  no  complaint  was  filed  at  that  term,  an  entry  was  made  as 
follows:  "Time  to  file  pleadings."     On  the  31st  day  of  July, 
1901,  the  plaintiff  filed  his  verified  complaint,  demanding 
judgment  for  $2,444.74,  and  on  the  17th  day  of  August, 
1901,  the  defendant  filed  its  petition  and  bond  for  the  re- 
moval of  said  cause  to  the  U.  S.  Circuit  Court,  and  served 
notice  on  the  plaintiff  that  at  the  next  term  of  the  Superior 
Court  of  Carteret  County,  a  motion  would  be  made  to  have 
said  cause  removed.     At  the  September  Term,  1901,  of  said 
Court,  the  defendant  made  its  motion  to  have  s'aid  cause  re- 
moved, which  motion  was  refused.     The  defendant  filed  its 
exception. 

The  motion  was  properly  refused  on  two  grounds,  either 
of  vj^hich  would  have  been  sufficient.     The  petition  states 
that  the  defendant  petitioner  "was,  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  a  citizen  of  the  State  of 
Delaware,  and  of  no  other  State,  and  a  ncHi-reBident  of  the 
State  of  North  Carolina."     It  is  well  settled  that  a  petition 
for   removal  must,  in  addition  to  the  aUegation  that  the 
defendant    is    a    non-resident    of    the    State    of    Noirth 
Ciurolina,     specifically    state    that    the    defendant    is    a 
ccurporation    existing    under    the    laws    of    another    State, 
giving  the  name  of  the  State  by  which  it  was  created. 
Springs  v.  By.,  130  N.  C,  186;  Thompson  v.  By.,  Ihid., 
140  ;  Ins,  Co.  t\  French,  18  How.,  404 ;  Mullen  v,  Dows,  94 
U.  S.,  444;  Pennsylvania  v.  Quicksilver  Co.,  10  Wall.,  563. 
Moreover,  the  petition  was  not  filed  within  the  time  limited 
hy  tlie  Federal  statutes  of  removal.     Howard  v.  By.,  122  N". 
C,  94-4.     It  is  contended  that  the  defendant  was  not  required 
to    file-  its  petition  for  removal  until  after  the  filing  of  the 
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fendant  to  render  the  services  set  out  in  the  complaint,  and 
that  the  defendant  was  indebted  to  the  plaintiff,  on  account  of 
Buch  services,  in  the  sum  of  $2,000.  They  also  found  that 
the  defendant  did  not  own  the  vessel  at  that  time,  and  that  the 
contract  was  not  in  writing.  Under  the  view  taken  of  the 
case  in  the  Court  below,  in  which  we  concur,  these  latter 
issues  do  not  acorn  t-  W  v.ia\orifi\. 

The  defendant's  counsel  contend  that  the  contract  sued  on 
was  ultra  vires  of  the  defendant.  'Eve/a  if  the  evidence  had 
tended  to  sustain  this  contention,  we  think  that  such  a  defence 
is  in  the  nature  of  confession  and  avoidance.  There  are  va- 
rious' exceptions  to  the  evidence,  as  well  as  to  the  charge  of 
the  Court,  none  of  which  can  be  sustained.  In  the  absence  of 
essential  error,  the  judgment  is 

Affirmed. 

FuBCHEs,  C.  J.,  dissenting.  The  defendant  offered  evi- 
dence that  it  was  not  the  owner  of  the  vessel  called  the  "City 
ef  Jacksonville,"  but  that  it  belonged  to  the  De  Bays  Mer- 
chants' Line,  of  New  York,  and  the  jury  found  that  the  de- 
fendant was  not  the  owner  of  the  "City  of  Jacksonville."  It 
also  appears'  that  the  defendant  never  had  any  benefit  from 
the  plaintiff's  services  on  said  vessel.  This  being  so,  the 
plaintiff  could  only  recover  upon  his  contract,  if  he  could 
recover  at  all.  He  could  not  recover  on  the  doctrine  of 
guaniimi  meruit,  as  he  got  no  benefit.  It  is  admitted  that 
the  defendant  is  a  corporation,  and,  aa  such,  could  only  con- 
tract by  deed  through  its  agent,  and  they  could  only  make  a 
contract,  which  would  bind  the  defendant,  when  made  within 
the  line  and  scope  of  the  bunness  of  the  corporation.  He 
officers  could  not  make  a  contract  with  the  plaintiff  to  repair 
a  vessel  which  the  defendant  company  did  not  own  and  had 
no  interest  in,  that  would  be  binding  upon  the  defendant  com- 
pany.     Such  a  contract,  if  made  (and  this  is  denied),  was 
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DEBNAM  V.  CHITTY. 
(Filed  December  20,  1902.) 

1.  STATUTES — Legislative    Journals — Teas    and    Nays — Presump- 

tions— Taxation— The  Constitution,  Art.  II,  Bee.  H. 

The  constitutional  provision  that  the  yeas  and  nays  on  the  sec- 
ond and  third  readings  of  a  bill  to  raise  money  by  taxation 
or  by  borrowing  shall  be  entered  on  the  journal  is  manda- 
tory, and  the  failure  to  record  those  voting  nay  on  such  a 
bill  renders  the  act  void,  and  if  no  one  votes  in  the  negar 
tlve,  the  journal  should  so  state. 

2.  ESTOPPBLr— Bon<i«-— Ucci*a?«. 

The  recitals  in  bonds  that  they  are  issued  in  compliance  with  all 
the  requirements  of  the  constitution  and  laws  of  the  state, 
do  not  estop  those  issuing  the  bonds  from  contesting  their 
legality. 

3.  FORMER  ADJUDICATION— VMd(7mcnt— Bond*. 

A  judgment  in  an  action  that  bonds  are  not  illegal  because  of 
irregularity  in  the  election  authorizing  the  same,  does  not 
estop  those  issuing  the  bonds  from  contesting  the  validity 
thereof  in  a  subsequent  action,  for  the  reason  that  the  act 
authorizing  the  bonds  was  not  passed  in  accordance  with  the 
requirements  of  the  constitution. 

4.  FORMER  ADJUDICATION— Bond*— Jttdaweni* — Coupons. 

A  judgment  in  &  federal  court  establishing  the  validity  of  the 
coupons  to  certain  bonds  does  not  estop  those  issuing  the 
bonds  from  denying  the  validity  of  the  bonds. 

KuBCHES,  C.  J.,  dissenting. 
CuLBK,  J.,  dissenting  in  part. 

Action  by  T.  H.  Debnam  against  J.  C.  Chitty,  Tax  Col- 

•  

lector  in  Murf reesboro  Township,  Hertford  County,  heard  by 
Judge  George  A,  Jones,  at  October  Term,  1902,  of  the  Su- 
perior Court  of  Hertford  County. 

This  is  an  action  to  declare  invalid  certain  bonds  issued 
by  Miirf reesboro  Township,  in  Hertford  County,  and  to  en- 
voi. 181-42 
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in  the  United  States  Court,  at  Raleigh,  N.  C,  hereinafter 
made  an  exhibit  and  part  of  this  complaint,  and  marked  Ex- 
Ubit  'B.' 

"6.  That  on  the  said  7th  day  of  March,  1887,  said  General 
Assembly  passed  another  act,  entitled  *An  act  to  permit  Mur- 
freesboro  Township  and  the  town  of  Mnrf reesboro,  in  Hert- 
ford County,  to  vote  bonds  for  the  building  of  a  railroad,' 
it  being  chapter  286  of  the  Laws  of  North  Carolina,  at  ses- 
sion 1887. 

"7.  That  said  act  provided,  among  other  things,  for  said 
township  to  subsx^ribe  to  the  capital  stock  of  the  Roanoke  and 
Tar  River  Railroad  Company. 

"8.  That  no  election  was  ever  held  under  said  last  named 
act,  and  no  bonds  were  ever  issued  thereunder. 

"9.  That  said  General  Assembly,  in  said  chapter  365, 
Laws  1887,  section  30,  attempted  to  incorporate  said  Mur- 
freesboro  Townsihip,  and  further  attempted  to  make  the 
County  Commissioners  of  said  county  the  corporate  agents 
of  said  township,  which  chapter  is  hereby  referred  to  as  a 
part  of  this  complaint. 

^'10.   That  said  General  Assembly,  in  said  chapter  286, 
section  16,  Laws  of  1887,  also  attempted  to  incorporate  said 
township  and  to  make  said  County  Commissioners  its  cor- 
porate agents,  which  said  chapter  is  hereby  referred  to  as  a 
part  of  this  complaint. 

^^11.    That  the  plaintiff  is  informed  and  believes  and  ad- 
vised that  said  chapter  365,  so  far  as  it  attempted  to  author- 
ize said  township  to  subscribe  to  the  capital  stock  of  the  Mur- 
freesboro  Railroad  Company,  and  to  vote  bonds  for  that  pur- 
pose, as  provided  for  in  said  chapter,  and  the  issuing  of  bonds 
for  said  township,  the  holding  of  an  election  thereunder  and 
the  incorporation  of  s'aid  township  and  the  making  of  said 
Cbunty    Board  of  Commissioners  its  corporate  agents,   as 
atterapted  in  said  chapter,  and  all  other  sections  and  provis- 
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ions  of  said  chapter  looking  to  the  creation  of  a  debt  against 
said  township,  are  absohitely  void  and  unconstitutional,  in 
that  said  chapter  or  act  was  not  passed  by  the  General  Assem- 
bly  of  North  Carolina  as  required  by  Article  II,  section  14, 
of  the  Constitution  of  North  Carolina. 

"12.  That  the  said  act  to  incorporate  the  said  Murfrees- 
boro  Railroad  Company,  being  said  chapter  365,  as'  appears 
from  the  Senate  and  House  Journals  of  said  session  of  said 
General  Assembly,  was  passed,  as  shown  by  said  Journals,  as 
follows : 

"Senate  Journal. 

"Forty-seventh  day.  Senate  Chamber,  February  28,  1887. 
Page  486.     H.  B.  948,  S.  B.  897,  bill  to  incorporate  the  Mur- 
f reesboro  Railroad  Company.     Referred  to  the  Committee  on 
Corporations.     On  same  day  Committee  on  Corporations  re- 
ported as  follows :  ^By  Mr.  Green :  H.  B.  948,  S.  B.  897,  bill 
to  incorporate  the  Murfreesboro  Railroad  Company,  recom- 
mending it  do  pass'  (page  601).     On  the  forty-ninth  day, 
March  2,  said  bill  was  put  upon  its  second  reading,  and  the 
following  record  appears  on  the  Journal :  ^H.  B.  948,  S.  B. 
897,  bill  to  incorporate  the  Murfreesboro  Railroad  Company, 
on  its  second  reading.     The  bill  passed  its  second  reading — 
ayes  31,  noes  none,  as'  follows:  Those  voting  in  the  affirma- 
tive were :  Messrs.  Adams,  Alexander,  Bailey,  CoUey,  Cronse, 
Crowder,  Elias,  Epps,  Fields,  Fox,  Greene,  Griffin,  Harri- 
son, Jenkins,  Kerr,  Lillington,  Mason  of  Chatham,  Murrow, 
Pemberton,  Pou,  Sanders,  Shaw,  Stephenson,  Terrell,  Tur- 
ner, Warren,  Webb,  Williams  of  Davidson,  Wilson  and  Win- 
ston—31'   (pages  662  and  563).     Fifty-first  day.     Senate 
Chamber,  March  4,  1887  (page  644) :  H.  B.  948,  S.  B.  897, 
bill   to  incorporate  the   Murfreesboro  Railroad    Company, 
yjassed  its  third  reading — ayes  28,  noes  none,   as  follows: 
Those  voting  in  the  affirmative  were:  Messrs.  Colley,  Cook, 
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Croiis'e,  Crowder,  Elias,  Eppa,  Fields,  Fox,  Greene,  Griffith, 
Jenkins,  Kerr,  Lockey,  McCormiek,  Mclver,  Pemberton, 
Pou,  Peraell,  Saunders,  Shaw,  Simpson,  Spniill,  Stephenson,- 
Sutton,  TuU,  Williams  of  Davidson,  Williamson  and  Win- 
Bfon— -28.     The  bill  was  ordered  enrolled.' 

"The  record  of  the  passage  of  said  bill  as  appears  as  follows 
from  the 

"House  Journal. 

*' Thirty-ninth  day.  House  of  Uepresentatives,  Friday, 
February  18,  1887. 

"lITTBODDCTION  OF  BILLS  .\ND  EESOLIITIONS. 

"By  Mr.  Staneill :  H.  B.  048,  a  bill  to  incorporate  the  Mur- 
freeaboro  Railroad  Company.  Referred  to  the  Committee  on 
Railroads,  Pofetroads  and  Turnpikes  (see  page  399). 

"Fortieth  day.  House  of  Representatives,  Saturday,  Feb- 
ruary 19,  1887. 

"SEPORT  OF  COMMITTEES. 

"From  the  Committee  on  Railroads,  Postroads  and  Turn- 
pikes. By  Mr.  Sutton :  H.  B,  948,  a  bill  to  incorporate  the 
Murfreesboro  Railroad  Company,  recommending  that  it  do 
pass  (page  412). 

"Forty-first  day.  House  o£  Representatii'cs,  Monday,  Feb- 
ruary 21,  1887. 

"CALEKDAH. 

"IT.  B.  948,  a  bill  to  incorporate  the  Murfreesboro  Rail- 
road Company,  passes  its  second  reading  by  the  following 
vote,  and  takes  its  place  on  the  Calendar:  Tlioae  voting  in 
the  affirmative  are:  Messrs,  Allman,  Ashcraft,  Season,  Ben- 
nett,   Bingham,  Blevins,  Bloamt,  Brogden,  Candler,  Chap- 
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pell,  Cherry,  Crisp,  Donghton,  Davis,  Deaver,  Ellis,  Frank- 
lin, Felton,  Fries,  Hampton,  Hayes,  Hinton,  Holman,  Holt, 
Hoover,  Howe,  Hussey,  Kell,  King,  Leaser,  Lindsay^  Mar 
con.  Manning,  Martin,  Meaxes,  McClure,  McKinnon,  New- 
some,  Parham,  Pascall,  Patton,  Person,  Pritchard,  Rawles, 
Redding,  Reagon,  Sanders,  Shaw,  Snell,  Snipes,  Sorrel, 
Southerland,  Spellar,  Stancill,  Stephens,  Stewart,  Sutton, 
Snrrat,  Swain,  Thomas,  Ward,  Watson  of  Hyde,  Watson  of 
Vance,  Watts,  Webster  of  Caswell,  Wells',  White  of  Halifax, 
Woodey,  Worth  and  York — 70  (see  pages  460  and  461). 

"Forty-sixth   day.     House   of  Representatives,    Monday, 
Febniary  28,  1887. 


cc  c 


CALENDAR   (pagcs  560  an,d  561). 

"  'H.  B.  948,  a  bill  to  incorporate  the  Murfreesboro  Rail- 
road Company,  passes  its  third  reading  by  the  following  vote, 
and  is  ordered  sent  to  the  Senate  without  engrossment:  Those 
voting  in  the  affirmative  are:  Messrs.  Abell,  Allman,  Ash- 
craft,  Beason,  Bell,  Bennett,  Bingham,  BlevinSi,  Blount, 
Brogden,  Candler,  Chappell,  Cheek,  Cherry,  Coffey,  Cope- 
land,  Crawford  of  Haywood,  Crawford  of  McDowell,  Cran- 
shaw,  Crisp,  Croom,  Doughton,  Deaver,  Dawsett,  Elliss, 
Evans,  Franklin,  Fries,  Catling,  Gray,  Greene,  Halstead, 
Hampton,  Harrington,  Hayes,  Hinton,  HoUoway,  Holman, 
Hull,  Hussey,  Jordan,  Kell,  King,  Lindsay,  Lyon,  Macon, 
Mangum,  Manning,  Meares,  Moore,  Morgan,  McKinnon, 
McMillan,  Newsome,  Oakley,  Osborne,  Parham,  Pageall, 
Patton,  Pinnix,  Pritchett,  Redding,  Reagan,  Sanders,  Sharp, 
Shaw,  Shenk,  Snell,  Snipes,  Sorrell,  Southerland,  Spellar, 
Stancill,  Stewart,  Sutton,  Surrat,  Thomas,  Tilley,  Turner, 
Ward,  Watson  of  Hyde,  Watson  of  Vance,  Watters,  Watts, 
Wells,  White  of  Halifax,  White  of  Perquimans,  Williams, 
Williamson,  Wilson,  Woodey,  Worth  and  York — 94.' 
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"13.  That  ID  the  passage  of  said  bill  in  the  House  of  Hep- 
re&entatives,  on  its  second  and  third  readings,  no  record  was 
made  in  the  Journal  of  said  House  of  the  names  of  those  Eep- 
reaentatives  voting  in  the  negative,  nor  does  said  Journal 
show  that  there  were  no  votes  in  the  n^ative  on  the  second 
and  third  readings  of  said  bill. 

"14.  That  the  plaintiff  is  advised  and  believes,  and  so  al- 
]^s,  that  the  passage  of  said  bill,  as  above  set  out,  was  abso- 
lutely void,  under  Article  II,  Sec,  14,  of  the  Constitution  of 
North  Carolina,  and  conferred  no  powers,  rights  or  duties 
on  said  township  to  create  any  indebtedness  against  said 
township,  or  to  issue  any  obligation  of  said  township. 

"15.  That  plaintiff  is  informed  and  believes,  and  so  avers, 
that  said  act,  being  void,  conferred  no  powers,  rights  or 
duties  on  said  Board  of  County  Commissioners  to  act  as  agent 
for  said  township,  and  the  bonds  issued  by  them,  as  aforesaid, 
are  afaswlutely  void,  and  constitute  no  evidence  of  indebted- 
ness against  said  township. 

"IG.  That  said  General  Assembly,  in  chapter  286,  Laws  of 
1887,  aforesaid,  attempted  to  incorporate  said  Murfreesboro 
Township,  and  further  attempted  therein  to  make  the  County 
Commissioners  of  said  county  the  corporate  agents  of  s'aid 
township,  which  chapter  is  hereby  referred  to  as  a  part  of 
this  complaint. 

"17.  That  the  plaintiff  is  informed  and  believes  and  ad- 
vised that  said  chapter  286,  ao  far  as  it  attempted  to  authorize 
said  township  to  sub&cril)?  to  the  capital  stock  of  the  Roanoke 

and against  said  township,  and  the  making  of  said 

County  Board  of  Commissioners  its  agents,  and  all  other 
sections  and  provisions  of  said  chapter  looking  to  the  creation 
(tf  any  debt  against  said  township,  and  the  making  of  said 
Board  of  Commissioners  its  agents  for  any  such  purpose,  are 
absolutcl  V  void  and  unconstitutional,  in  that  said  chapter  was 
Tjot   y>assed  by  the  Geuoral  Assembly  of  North  Carolina  as 
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required  by  Article  II,  Sec.  14,  of  tlie  Conatitution  of  North 
Carolina,  the  yeas  and  nays  of  those  voting  on  t)ie  second  and 
third  readings  of  said  bill  were  not  entered  in  the  Journal  of 
the  House  of  Representatives. 

"18.  That  said  chapter  286,  which  is  entitled  'An  act  to 
permit  Murfrcesboro  Township  and  the  town  of  Murfreee- 
boro,  in  Hertford  Connty,  to  vote  bonds  for  the  building  of 
a  railroad,'  was  read  and  passed  in  the  House  of  Representa- 
tives, as  shown  by  its  Journal,  as  follows : 

"  'House  Jourhal. 

"  'Thirty-fifth  day.  House  of  Representatives,  February 
14,  1887. 

"  'introduction  of  biixs  asd  besoi,ctions. 

"  'By  Mr.  Stancill :  H.  B.  807,  a  bill  to  authorize  Mnr- 
freeaboro  Township  and  the  town  of  Mnrfreesboro,  in  Hert- 
ford County,  to  vote  bonds  for  the  building  of  a  railroad. 
Referred  to  the  Committee  on  Railroads,  Postroads  aid 
Turnpikes  (page  343). 

"  'Thirty-eighth  day.  House  of  Representatives,  Thoia- 
■day,  February  17,  1887. 

"  'repoets  of  committees. 

"  'From  the  Committee  on  Railroads,  Postroads  and  Turn- 
pikes. By  Mr.  Farmer:  H.  B.  807,  a  bill  to  authorize  Mnr- 
freesboro Township  and  the  town  of  Murfreeaboro,  in  Hert- 


N.  C]  AUGUST  TERM,  1902.  666 

Debnam  v.  Chtitx. 

"  'the  calesdak. 

"  'H,  B.  807,  a  bill  to  authorize  Murf  reesboro  Township 
and  the  town  of  Murfreesboro,  in  Hertford  County,  to  vote 
bonds  for  the  building  of  a  railroad,  passes  its  second  read- 
ing by  the  following  vote:  Those  voting  in  the  affirmative 
are:  Messers.  AUman,  Ashcraft,  Beason,  Bingham,  Blevins, 
Brogden,  Candler,  Chappell,  Cherry,  Chilcutt,  Coflfey,  Cope- 
land,  Crawford  of  McDowell,  Crisp,  Croom,  Doughton,  Daw- 
set^  Elliss,  Evans,  Franklin,  Felton,  Fries,  Gatling,  Gray. 
Greene,  Hayes,  Hinton,  Holloway,  Hoover,  Howe,  Hussey, 
Jordan,  Kell,  King,  Leaser,  Long,  Lamb,  Macon,  Manning, 
Martin,  Mills,  Morgan,  McKinnon,  McMillan,  Newaome, 
Oakley,  Oshome,  Overman,  Pascal,  Patton,  Person,  Pinnix. 
Pittman,  Pritchett,  Redding,  lieagan,  Sanders,  Shaw,  Shenk, 
Snell,  Snipes,  Sorrell,  Southerland,  Spellar,  Stancill,  Steph- 
ens, Stewart,  Sutton,  Surrat,  Swain,  Thomas,  Watson  of 
Hydp,  Watts,  Webster  of  Caswell,  White  of  Halifax,  White 
o/  Perquimans,  Wilson,  Wimberly,  Woodey,  Worth  and  York 
—81  (pages  421  and  422). 

"  'Forty-first  day.     House  of  Representatives,  Monday, 
February  21,  1887. 

"  'the    CAI.ENDAK. 

"  'H.   B.  807,  a  bill  to  authorize  Murfrecsboro  Township 
and  the  town  of  Murfreesboro,  in  Hertford  County,  to  vote 
bonds  for  the  building  of  a  railroad,  passes  its  third  reading 
by  the  following  vote,  and  is  ordered  engrossed.     Those  vot- 
ing in   the  affirmative  are:  Messrs.  AUman,  Ashcraft,  Bea- 
son, Bennett,  Bingham,  Blevins,  Blount,  Brogden,  Candler, 
Chappell,      Cherry,     Chilcutt,     Coffey,     Copeland,     Crisp, 
Croom^    Doughton,    Davis,    Ellis,    Evans,    Ewart,    Frank- 
lin, Felton,  Fries,  Gray,  Halstead,  Hampton,  Hayes,  Hinton, 
Bolloway,    Holeman,   Holt,   Hoover,  Howe,   Hull,   Hussey, 
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Jordan,  Kell,  King,  Lindsay,  Maeon,  Manning,  Martin, 
Meares,  Mills,  Morgan,  McClure,  McKinnon,  McMillan, 
Xewsome,  Oakley,  Osborne,  Parham,  Pascall,  Patton,  Per- 
son, Pritchard,  Rawles,  Redding,  Reagan,  Sanders,  Shaw, 
Snell,  Snipes,  Sorrell,  Soiitherland,  Spellar,  Stancill,  Steph- 
ens, Stewart,  Sutton,  Snrratt,  Swain,  Thomas,  Ward,  Watson 
of  Hyde,  Watson  of  Vance,  Watters,  Watts,  Webster  of  Cas- 
well, Wells,  White  of  Halifax,  White  of  Perquimans,  Wil- 
liams, Wilson,  Wimberly,  Woodey,  Worth  and  York — 89* 
(page  452). 

"19.  That  in  the  passage  of  said  bill  in  the  House  of  Rep- 
resentatives, as  aforesaid,  on  iUs  second  and  third  readings, 
no  record  was  made  on  the  Journal  of  said  House  of  the 
names  of  those  Representatives  voting  in  the  n^ative,  nor 
does  said  Journal  show  that  there  were  no  votes  in  the  nega- 
tive on  the  second  and  third  readings  of  said  bill. 

"20.  That  the  plaintiff  is  advised  and  believes,  and  so  al- 
leges, that  the  passage  of  said  bill,  as  above  set  out,  was  abso- 
lutely void  under  Article  II,  Sec.  14,  of  the  Constitution  of 
North  Carolina,  and  conferred  no  powers,  rights  or  duties  on 
said  township  to  create  any  indebtedness  against  said  town- 
ship. 

"21.  That  plaintiff  is  informed  and  believes,  and  so  avers, 
that  said  act,  being  void,  conferred  no  powers,  rights  or  du- 
ties upon  said  Board  of  County  Commissioners  to  act  as  agent 
for  said  township,  and  the  bonds  issued  by  them  as*  aforesaid 
are  absolutely  void,  and  constitute  no  evidence  of  indebted- 
ness against  said  township. 

"22.  That  the  petition  for  said  election  in  said  township 
was  asked  for  by  the  taxpayers  under  said  chapter  365,  and 
the  election  aforesaid  was  held  under  the  provisions  of  said 
chapter,  and  all  the  orders  and  records  of  the  Board  of 
County  Commissioners  for  said  county,  declaring  the  results 
of  said  election,  and  directing  the  issuing  of  the  bonds  afore- 
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said,  show  upon  their  face  that  said  election  was  held  and 
said  bonds  were  issued  by  virtue  of  the  provisions  of  said 
chapter  366. 

"23.  That  the  plaintiff  is  informed  and  believes,  and  so 
avers,  that  said  chapter  365  is*  also  void  under  said  article 
and  section  of  said  Constitution,  in  that  it  appears  from  the 
Journals  of  the  Senate  and  House,  as  aforesaid,  it  was  not 
read  three  several  times  in  each  House  of  the  General  Assem- 
bly and  passed  three  several  reading?^  on  three  different  days. 
It  appearing  from  said  Journals  that  said  bill,  chapter  365, 
was  put  on  its  last  and  third  reading  in  the  House  on  Febru- 
ary 28,  1887,  and  in  the  Senate,  on  its  first  reading,  on  the 
28th  day  of  February,   1887,  as  appears  from  the  House 
Journal  and  Senate  Journal  of  that  date. 

"24.   That  at  Fall  Term,  1887,  of  the  Superior  Court  of 
Perquimans  County,  in  this  State,  one  W.  T.  Brown,  then  a 
resident  and  taxpayer  in  said  Murfreesboro  Township,  and 
the  Bgard  of  Commissioners  of  Hertford  County,  and  the 
Murfreesboro   Railroad    Company,    in    an   action    upon    an 
agreed  state  of  facts,  entitled  W.  T.  Brown,  for  himself  and 
all   other   taxpayers   in   Murfreesboro   Towoiship,    Hertford 
County,  State  aforesaid,  against  the  Board  of  Commissioners 
of  Hertford  County  and  the  Murfreesboro  Railroad  Com- 
pany,' in  which  was  submitted  to  the  Court  a  series  of  ques- 
tions involving  the  regularity  of  said  election  and  the  issuing 
of  said  bonds.     The  judgment  of  the  lower  Court  was  in  fa- 
vor of  the  defendants,  and  an  appeal  from  said  judgment  to 
the  Supreme  Court  was  taken  by  the  plaintiff.     The  judg- 
ment of  the  lower  Court  was  reversed,  and  the  opinion  of  the 
Supreme  Court  is  found  in  volume  100  of  the  Supreme  Court 
Report fy\  page  92. 

^'25.  That  the  question  as  to  whether  said  chapters  365 
end  286  were  passed  as  required  by  Article  II,  Sec.  14,  of  the 
Constitution  of  North  Carolina,  were  not  embraced  in  the 
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facts  eubiuitted  to  tlie  Court  for  it6  decision,  and  were  in  so 
way  passed  upon  and  adjudicated  hj  the  Court,  and  tliis 
plaintiff  is  informed  and  believes,  and  so  avers,  that  the  mat- 
ters and  things  therein  adjudicated  are  not  binding  m  law 
upon  him, 
does  it  or 
A  copy  of 
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said  County  Commissioners,  for  $1,000  each,  with  coupons', 
and  that  plaintiff  was  the  owner  of  said  bonds  and  couponfi, 
and  asked  for  judgment  against  said  township  for  $3,000  of 
said  coupons,  with  interest  due  thereon. 

"29.  That  said  Board  of  County  Commissioners'  caused  an 
answer  to  be  filed  on  the  3d  day  of  May,  1894,  to  said  com- 
plaint. 

"30.  That  on  the  8th  day  of  May,  1896,  said  Jacob  Tome- 
caused  the  Board  of  Commissioners  of  Hertford  Coimty  to 
be  made  a  party-defendant  in  said  proceeding. 

"31.  That  said  Tome,  by  leave  of  the  Court,  filed  an 
amended  complaint  in  said  proceeding  May  26,  1896. 

"32.  That  on  the  18th  day  of  December,  1896,  said  Board 
of  County  Commissioners  filed  their  amended  answer. 

"33.  That  said  Board  of  County  Commissioners,  on  the 
29th  day  of  November,  1895,  caused  an  amended  answer  to 
be  filed  in  the  proceedings  already  begun. 

"34.   That  in  February,  1897,  issues  were  submitted  to 
H  jury  at  the  hearing  of  said  proceeding,  and  the  jury  re^ 
sponded,  and  his  Honor,  Chas.  H.  Simonton,  rendered  judg- 
ment in  said  proceeding  against  said  Murf  reesboro  Township 
for  the  sum  of  $3,810,  with  interest  on  $3,000  thereof  from 
the  Ist  day  of  February,  1897,  until  paid,  at  the  rate  of  6 
per  centum  per  annum,  'together  with  the  costs  of  this  action, 
to  be  taxed  by  the  Clerk' ;  and  further  adjudged  that  a  per- 
emptory writ  of  mandamus  be  issued  to  the  defendant  Board 
of  Commissioners  of  Hertford  County,  commanding  them  to 
levy   a   tax  on  the  property  and  poll  in  said  Murfreesboro 
Tcwuship  to  pay  off  and  discharge  said  judgment — a  copy 
of  all  the  papers  mentioned  and  referred  to  in  sections  27,  28, 
29^  30,   31,  32,  33  and  34  of  this  complaint  are  hereby  an- 
nexed, marked  Exhibit  ^B.' 

^^SS.    That  thereafter  said  Board  of  Commissioners,  dur- 
ng  the  years  1897,  1898,  1899,  1900  and  1901,  levied  on 
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the  property  and  polls  of  said  towndiip,  as  provided  for  in 
said  chapter  365^  an  annual  tax^  and^  as  plaintiff  is  informed 
and  believes,  said  Board  of  Commissioners  has  made  the  fol- 
lowing payments  on  the  above  judgment  from  taxes  collected 
from  said  township,  to-wit:  May  14,  1898,  $271.24,  costs, 
and  $728.26  on  said  judgment;  August  26,  1899,  $495;  Sep- 
tember 29,  1899,  $247.50;  April  11,  1900,  $712.80;  May  1, 
1901,  $693;  September  10,  1902,  $1,173.80,  leaving  a  bal- 
ance due  on  that  date  on  said  judgment  of  about  $602.31. 

"36.  That  the  plaintiff  is  informed  and  believes  that  said 
judgment  is  void,  for  the  reason  that  the  statutes  under  which 
said  bonds  were  issued  were  void,  and  they  constitute  no  debt 
against  said  township. 

"37.  That  the  pleadings  in  said  proceeding  were  not  the 
act  of  the  Murf  reesboro  Township,  and  that  said  Court  never 
had  jurisdiction  over  said  township,  and  that  any  judgment 
lendered  against  said  township  was  absolutely  void. 

"38.  That  the  pleadings  did  not  put  in  issue  in  said  pro- 
ceeding as  to  whether  said  chapters  365  and  286  were  passed 
by  the  General  Assembly  of  Xorth  Carolina  as  required  by 
Article  II,  Sec.  14,  of  the  Constitution  of  North  Carolina, 
and  that  question  has  not  been  adjudicated  in  said  proceeding, 
and  that  said  judgment  is  fraudulent  and  void  as  to  this 
plaintiff. 

"39.  That  again,  on  the  1st  day  of  May,  1897,  said  Jacob 
Tome  sued  out  a  summons  from  said  Circuit  Court,  entitled 
Jacob  Tome  against  Murfreesboro  Township,  in  Hertford 
Countv,  and  the  Board  of  Commissioners  of  Hertford  Coun- 
ty,  and  the  individuals  constituting  the  said  Board  of  Com- 
missioners, commanding  the  Marshal  of  said  Court  to  siim- 
mon  the  Murfreesl)oro  Township,  in  Hertford  County,  the 
Board  of  Commissioners  of  Hertford  County,  and  Geo.  H. 
Mitchell,  etc.,  tlie  individuals  constituting  the  said  Board  of 
Commissioners,  to  appear  before  the  Judge  of  said  Court  on 
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the  fourth  Monday  in  May,  1897,  and,  a&'  appears  from  the 
returns  of  said  Marshal,  that  said  siunmons  was  served  May, 
3, 1897,  by  delivering  copies  to  Geo.  H.  Mitchell,  Chairman 
of  the  Board  of  Commissioners  of  Hertford  County,  and  A. 
I.  Parker,  J.  C.  Vinson,  E.  T.  Snipes  and  J.  B.  Vaughan, 
members  of  said  Board,  and  on  the  21st  of  May,  1897,  suid 
Tome  filed  his  complaint  in  said  proceeding,  in  which  he 
declared  on  $6,000  of  the  coupons  attached  to  said  bonds. 

"40.  That  at  December  Terra,  1898,  of  said  Court  the  per- 
sonal representatives  of  said  Tome  obtained  a  judgment  be- 
fore Thos.  R.  Pumell,  Judge  of  said  Court,  against  said 
to^vnship,  for  $7,205,  with  interest  on  $6,000  from  Decem- 
ber 5,  1898,  until  paid,  at  6  per  cent  per  annum,  together 
wifh  the  costs  of  the  action,  to  be  taxed  by  the  Clerk. 

"41.  That  a  copy,  of  the  summons,  complaint  and  judg- 
ment in  said  action,  and  the  memoranda  and  returns  there- 
on, are  hereto  attached,  and  marked  Exhibit  'C 

"42.  That  the  plaintiff  is  informed  and  believes  that  said 
Murfreesboro  Township  never  had  any  corporate  existence, 
that  said  Court  never  had  jurisdiction  of  the  taxpayers 
therein,  and  that  said  judgment  is  absolutely  void,  and  ought 
not  to  estop  the  plaintiff  or  affect  him  in  the  relief  sought  for 
in  this  action. 

"43.    That  the  plaintiff  is  informed  and  be^lieves  that  the 
fact  as  to  whether  said  chapt-ers  365  and  286  were  passed  and 
enacted  by  the  General  Assembly  of  North  Carolina,  as  re- 
qnired    by  Article  II,  Sec.   14,  of  the  Constitution  of  said 
State,  were  not  passed  upon  and  adjudicated  in  said  proceed- 
ing- 

^^44.    That  on  the  2d  day  of  June,  1902,  said  Board  of 

County  Commissioners  levied  a  tax  on  all  the  property  in 
said  tOAvnship,  of  twenty-five  cents  on  the  hundred  dollars 
FaJuation  of  property,  and  seventy-five  cents  on  the  poll,  on 
all   taxpayers  in  said  township  liable  to  pay  poll  tax,  and 
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made  out  a  tax  list  and  placed  it  in  the  hands  of  the  defend- 
ant, Tax  Collector  for  said  township,  for  coUection,  to  pay 
the  amount  due  on  said  bonds  and  the  coupons  thereto  at- 
tached, and  which  are  matured,  and  the  said  void  judgments. 

"46.  That  the  defendant.  Tax  Collector  as  aforesaid,  has 
said  tax  list  in  his  hands,  and  is  threatening  to  levy  upon 
the  property  of  the  plaintiff  for  the  tax  asse6Bed  as  aforesaid 
against  the  plaintiff. 

"46.  That  the  assessed  value  of  the  taxable  property  in 
said  township  is  r$459,0T0,  a^  plaintiff  is  informed  and  be- 
lieves. 

"47.  That  the  amount  of  tax  assessed  against  the  plaintiff, 
as  aforesaid,  is  six  dollars  and  thirty-one  cents  ($6.31). 

"48.  That  the  plaintiff  is  informed  and  believes  that  said 
Jacob  Tome  died  several  years  ago,  leaving  a  last  will  and 
testament,  in  which  he  bequeathed  said  bonds  and  coupons  to 
a  corporation  in  the  State  of  Maryland,  its  name  being  un- 
known to  the  plaintiff. 

"49.  That  the  plaintiff  has  no  knowledge  sufficient  to  form 
a  belief  as  to  who  is  the  present  holder  of  said  bonds  and 
coupons. 

"50.  That  the  number  of  taxable  polls  in  said  township  is 
316,  as'  plaintiff  is  informed  and  believes. 

"51.  That  plaintiff  is  informed  and  believes  that  the  prop- 
erty and  poll  tax  levied  as  aforesaid,  and  now  in  the  hands  of 
the  defendant  for  collection,  amounts  to  $1,386.94. 

"52.  That  plaintiff  is  informed  and  believes  that  on  the 
trial  of  said  suits  of  said  Jacob  Tome,  in  which  a  judgment 
was  rendered  in  1897,  the  question  as  to  whether  the  act  or 
acts  described  in  the  pleadings',  and  under  which  said  bonds 
were  issued,  was  passed  by  the  General  Assembly  in  accord- 
ance with  Article  II,  Sec.  14,  of  the  Constitution  of  North 
Carolina,  was  not  presented  to  the  Court,  nor  considered  by 
the  Court,  and  no  evidence  on  that  point  was  introduced,  and 
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the  Ocmrt  did  not  pass  upon  that  questdou  in  rendering  it£>' 
judgment,  nor  was  that  question  raised  and  considered  by 
tlie  Court  in  rendering  its  judgment  in  the  second  suit  in  the 
said  United  States  Court. 

■'Wherefore,  the  plaintiff  prays  that  the  defendant  be  for- 
ever enjoined  from  collecting  said  tax  so  assessed  against  the 
plaintiff  and  the  other  taxpayers  of  said  township,  and  that 
said  bonds  and  coupons,  in  whosoever  hands  tbey  may  be,  be 
declared  fraudulent  and  7oid;  (2)  that  said  judgment  taken 
by  said  Jacob  Tome  be  declared  void ;  (3)  that  said  judgment 
taken  by  the  personal  representatives  of  Jacob  Tome  be  de- 
dared  void ;  (4)  that  said  chapters  365  and  286,  of  the  T^ws 
of  the  Session  of  18S7,  so  far  as  they  relate  to  said  Mnrfrees- 
[■cro  Township  and  the  apjKiintmMit  of  the  Board  of  Coramia- 
iiioners  of  Hertford  County  as  the  corporate  agents  of  said 
toivnship,  be  declared  imconstitutional  and  void,  and  that  all 
acts  done  by  said  Board  of  County  Commissioners  in  the 
name  of  or  for  said  township,  under  said  chapters,  or  others 
wise,  be  declared  void;  (5)  and  for  such  other  and  general 
relief  an  the  plaintiff  may  be  entitled." 
Demurrer  and  judgment  are  as  follo'wre: 
"The  defendant  demurs  to  the  complaint  of  the  plaintiff, 
and  assigns  the  following  causes  therefor: 

"Ist,    That  ibe  complaint  fails  to  set  forth  facts  suflScient 
to  constitute  a  cause  of  action. 

"2d,  That  it  appears  from  said  complaint  that  the  Board 
of  CommiftBioners  for  said  Hertford  County  was  the  didy 
constituted  agents  for  said  Murfreeaboro  Township,  with  full 
power  and  authority  to  execute  and  deliver  the  bonds  and 
coupons   described. 

"3d.    That  it  appears  from  the  complaint  that  Mnrfrect- 

horo  Township,  the  maker  of  aaid  bonds  and  coupons,  and  all 

the  tjixpayers  of  said  township  are  estopped  liy  the  judtrmenf^ 

of   the    Oirniit  Court  of  the  Tnited  States  for  the  Fourth 

■Vol.  int-48 
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Circuit,  iQ  North  Carolina,  the  records  of  which  are  attached 
to  the  complaint  as  a  part  thereof,  from  raising  the  question 
of  the  validity  of  sai 
raised  by  the  plainti£ 

"4th.  That  the  pla 
validity  of  said  bond 
controversy  of  W.  T 
OommisBionera  of  Hi 
unnesed  to  the  compl 

"Sth.  That  it  does 
acts  of  the  Legislatui 

"6th.  That  copies  i 
tached  to  the  records 
Circuit  Court  aforesi 
tiff's  complaint,  and 
bonds  and  that  the  is; 
ell  requirement^'  of  tl 
North  Carolina  have 
(xecution  of  said  bon 

"Wherefore,  the  de 
riff  be  denied,  and  thi 
plaintiff. 


"By  consent,  this  ( 
of  said  Court,  and  Ix 
murrer: 

"It  is,  on  motion  c 
plaintiff,  considered  i 
defendant  be,  and  th 
ruled. 

"It  is  further  adju* 
eighty-six  (2S6)  and 
the  Laws  of  North  Ci 
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at  its  session  eighteen  hundred  and  eigbtj-se7en  (18S7),  be, 
and  the  saioB  are  hereby,  declared  unconstitutdonal  and  void, 
in  that  they  were  not  passed  by  said  General  Assembly  in  the 
manner  required  by  Article  two  (II),  section  fourteen  (14), 
of  the  Constitution  of  said  State. 

"It  is  farther  adjudged  that  the  plaintiff  is  not  estopped 
by  the  judgments  and  proceedings  in  the  suits  mentioned  in 
the  complaint,  the  records  of  whidi  are  attached  to  the  com- 
plaint as  parts  thereof. 

"It  is  further  adjudged  that  the  bonds  and  coupons  de- 
scribed in  the  complaint  as  having  been  issued  and  executed 
by  the  OommiBsioners  of  Hertford  County  for  Murfreesboro 
Tovmship,  as  set  out  in  said  complaint,  are  void  in  whoso- 
ever's  hands  they  may  be,  and  constitute  no  obligation  or 
evidence  of  indebtedness  againert:  said  township,  or  the  tax- 
payers therein. 

"It  is  further  adjudged  that  the  tax  levied  by  the  Board  of 
Commissioners  of  said  Hertford  County  on  the  2d  day  of 
June,  1902,  on  the  property  and  poll  of  the  taxpayers  of  said 
township,  as  set  out  in  section  44  of  the  complaint,  was  illegal 
and  void. 

"It  is  further  adjudged  and  decreed  that  the  defendant  be, 
and  he  is  hereby,  forever  enjoined  from  collecting  from  the 
plaintiff  and  the  other  taxpayers  in  yaid  township,  any  part 
of  the  tax  so  assessed  and  levied  and  placed  on  the  tax  list 
now  in  his  hands  for  collection. 

"It  is  further  adjudged  that  tho  plaintiff  (recover  of)  the 
defendant  the  costs  of  this  action,  to  be  taxed  by  the  Clerk, 
"Geo.  a.  Jones, 
Judge  Presiding." 

From  a  judgment  for  the  plaintiff,  the  defendant  appealed, 

Winhome  £  Lawrence,  for  the  plaintiff. 
No  counsel  for  the  defendant. 


1 
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DovQLAs^  J.,  after  Btatdng  the  ofuae.  As  this  case  stjuida 
tspon  demurrer^  all  the  allegations  of  fact  contained  in  the 
complaint  must  be  taken  as  true  for  the  purpoaes  of  this  ap- 
peal. However,  we  have  not  been  satisfied  with  this  legil 
presumption,  but  have  personally  examined  the  original  Jour- 
nal of  the  House  of  Representatives,  and  find  that  neither  act 
was  passed  in  accordance  with  the  mandatory  provisions  of 
the  Constitution.  We  will  give  the  entry  on  one  reading  as 
an  example.  We  find  on  one  page  of  the  Journal  the  follow- 
ing written  entry: 

^^H.  B.  948,  a  bill  to  incorporate  the  Murfreesboro  Rail- 
road Company,  passes  its  third  reading  by  the  following  vote, 
and  is  ordered  to  be  sent  to  the  Senate  without  engrosam^it" 
On  the  following  page  is  a  printed  blank,  which,  with  the  en- 
tries in  ink,  reads  as  follows : 

"H.  B.  948 ;  S.  B Messrs.  Speaker  (here  follows 

the  printed  names  of  all  the  members  of  the  House,  with  a 
simple  dash  ( — )  opposite  ninety-four  names).  Ayes  94: 
nays ;  total " 

The  only  written  entries  are  the  figures  "948,"  after  the 
capital  letters  "H.  B.,"  the  dashes  opposite  the  names,  and 
the  figures  "94"  after  the  word  "ayes'."  The  dotted  linee 
after  the  letters  "H.  B."  and  "S.  B.,"  and  after  the  words 
"ayes"  and  "nays"  and  "total,"  are  all  printed.  There  is 
not  the  scratch  of  a  pen  after  the  words  "nays"  and  "total." 
From  this  it  appears  that  ninety-four  members  whose  name$ 
are  marked,  voted  in  the  affirmative;  while  there  is  no 
statement  as  to  those  voting  in  the  negative.  If  there  were 
any  members'  voting  in  the  negative,  their  names  should  have 
been  entered  upon  the  Journal ;  while  if  there  were  none  so 
voting,  that  fact  should  be  affirmatively  stated.  To  say  that 
the  mere  failure  to  fill  out  a  printed  blank  is  an  affirmative 
declaration  that  there  were  no  nays,  is  a  proposition  that 
does  not  commend  itself  either  to  our  views  of  language  or  of 
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law.     If  it  were  affirmatively  stated  that  there  were  no  najs, 
or  that  only  94  members  voted,  the  case  would  be  different. 
Again,  if  the  Journal  gave  the  namee  of  120  members  voting 
in  the-  affirmative,  we  would  take  judicial  ci^nizance  of  the 
fact  that  there  were  only  120  members  of  the  Hou&ie,  and  that 
therefore  there  could  be  no  nays ;  but  there  are  26  member^ 
on  the  third  reading,  and  50  members  on  the  second  reading, 
who  are  not  accounted  for.     We  may  know  as  a  matter  of 
fact  that  members  are  frequently  absent ;  but  tliere  is  no  such 
presumption.     If  there  were  any  presumption  at  all,  it  would 
£eem  to  be  that  the  members  of  the  Legislature  were  present 
daring  its  sesBions  in  the  performance  of  the  responsible  du- 
ties for  which  they  were  elected.     Aside  from  this,  we  can 
only  repeat  what  this  Court  has  so  often  said,  that  where  the 
names  of  the  members  voting  in  the  negative  are  not  given,  it 
must  affirmatively  appear  on  the  Journal  that  there  were  none 
so  voting.     Smaihers  v.  Ooirvmissionera,  125  N.  C,  480-4S6 ; 
Commissioners  v.  DeRossett,  129  N.  C,  279,     Section  14 
of  Article  II  of  the  Constitution  of  this  State  is  as  follows: 
"Xo  law  shall  be  passed  to  raise  money  on  the  credit  of  the 
8tate,  or  to  pledge  the  faith  of  the  State,  directly  or  indi- 
rectly, for  the  pa3Tnent  of  any  debt,  or  to  impose  any  tax  upon 
the   people  of  the  State,  or  to  allow  the  counties,  cities  or 
towns  to  do  30,  unless  the  bill  for  the  purpose  shall  have  been 
read  three  several  times  in  each  House  of  the  General  Assem- 
bly, and  passed  three  several  readings,  which  readings  shall 
have   been  on  three  different  days,  and  agreed  to  by  each 
House  respectively,  and  unless  the  yeas  and  nays  on.  the  sec- 
ond and  third  reading  of  the  bill  shall  have  hecn  entered  on 
the   Journal."     The  italics  are  ours.     This  Court  has  uni- 
formly   held  that  these  provisions  of  the  Constitution   are 
mandatory,  and  that  any  act  of  the  Legislature  passed  in  vio- 
lation  thereof,  is  at  least  to  the  extent  of  such  repugnance, 
absolutely  void.     Bank  v.  Commissioners.  119  N.  C,  214; 
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ance  wiUi  ell  the  requirements  of  the  Constitution  and  laws 
»f  the  State  of  North  Carolina."     This  is  not  a  recital  of 
fact,  bat  the  mere  statement  of  a  l^al  conclusion.     This 
point  has  been  directly  decided  both  l^  this  Court  and  the 
Supreme  Court  of  the  United  States.     We  have  repeatedly 
held  that  all  the  constitutional  requirements  are  mandatory, 
and  not  directory,  and  that  where  there  is  no  lawfvil  power  to 
issue  bonds,  such  want  of  power  can  neither  be  cured  by 
recitals  nor  eliminated  by  estoppels.     Commissionera  v.  De- 
Roasett,  supra;  Commissioners  v.   Call,  supra.     In  Dixon 
CoutUy  V.  Field,  111  U.  S.,  83,  92,  it  was  held  that  the  es- 
toppel arising  from  recitals  in  the  face  of  the  bonds  never  ex- 
tended to  nor  covered  matters  of  law,  and  could  arise  only 
"up<m  matters  of  fact  which  the  corporate  officers  had  author- 
ity to  determine  and  certify."     In  County  of  Dames  v. 
liuidehoper.  98  U.  S.,  98,  100,  the  Court  says:  "There  must 
be  indeed  power,  which,  if  formally  and  duly  exercised,  will 
bind  the  county  or  town.     No  hana  fides  can  dispense  with 
this,    and  no  recital  can  excuae  it."     In   U.   S.   v.   Macon 
County  Court,  99  U.  S.,  582,  the  Court  says:  "The  difficulty 
lies  in   the  want  of  original  power.     While  there  has  un- 
doubtedly been  great  reckleaanesa  on  the  part  of  the  muni- 
cipal authorities  in  the  creation  of  bonded  indebtedness,  there 
has  not  been  unfrequently  gross  carelessness  on  the  part  of 
purchasers  when  investing  in  such  securities.     Every  pur- 
chaser of  a  municipal  bond  is  chargeable  with  notice  of  the 
statute  under  which  the  bond  was  issued.     If  the  statute  gives 
no  power  to  make  the  bond,  the  municipality  is  not  bound." 
The  rule  has  been  clearly  laid  down  in  the  leading  case  of 
AntJiony  v.  County  of  Jasper,  101  U.  S.,  693,  where  Chief 
Justice  Waite  says:  "Dealers  in  municipal  bonds  are  charged 
with  notice  of  the  laws  of  the  State  granting  power  to  make 
the  bonds  they  find  on  the  market.     This  we  have  always 
held.       If  the  power  exists  in  the  municipality,  the  bona  fide 
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this  caae  will  not  prevent  the  question  from  hereafter  bein^ 
presented ;  and  while  the  judgment  in  this  caae  might  work 
an  estoppel,  we  do  not  aay  it  will,  as  to  the  plaintifE  Slocumb; 
it  certainly  would  not  as  to  the  other  persons,  not  parties  to 
this  action.  *  •  *  We  dierefore  affirm  the  judgment 
appealed  from.  But  if  these  acts  were  not  passed  according 
to  the  constitutional  provisions  cited  above,  parties  taking 
ihe  bonds  may  find  no  protection  in  this  judgment." 

The  same  caution  is  reiterated  in  Black  v.  OoTnanissumera, 
129  X.  C,  121,  on  page  128. 

It  is  contended  that  the  plaintifE  is  estopped  by  the  judg- 
ments in  the  United  States  Circuit  Court.  In  no  event  conic! 
these  judgments  operate  as  an  estoppel  in  any  degree  beyond 
the  coupons  then  actually  due  and  embraced  in  the  judg- 
ments. Neshitt  V.  Riverside  Disii-ict,  144  U.  S.,  60.  As  to 
such  coupons,  a  majority  of  this  Court  think  they  are  res 
judicata. 

The  Courts  of  this  State  will  never  sanction  the  repudia- 
tion of  a  lawful  debt;  but  we  are  here  to  declare  the  law,  and 
not  to  make  it.  If  any  hardship  results,  we  can  only  deplore 
what  Tve  are.  unable  to  remedy.  The  Constitution  of  this 
State  is  plenary  notice  to  the  world  of  its  organic  law.  There 
can  be  no  bona  fide  holders  of  unconstitutional  obligations, 
nor  can  ignorance  of  public  statutes  and  legislative  journals 
be  deemed  otherwise  than  wilful  or  negligent.  The  Jour- 
naJa  are  published  for  the  information  of  the  public,  and 
aro  widely  distributed  and  easily  accessible,  fully  as  much  so 
as  the  pnblic  records  of  a  eoimty.  Surely  no  one  would  be 
heard  to  say  that  he  was  the  bona  fide  owner  of  a  piece  of 
land  simply  because  he  held  a  deed  thereto,  when  an  inspec- 
tion of  the  records  woiild  show  that  his  grantor  had  no  power 
to  convey. 

We  are  frequently  reminded  of  the  hardships  arising  from 
declaring  bonds  invalid  after  they  have  been  sold  and  paid 
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GoDstitution  makes  it  80."  In  Wilkea  Couniy  Commission- 
ers  V.  Coler,  180  U.  S.,  506,  617,  the  Court,  after  quoting 
from  FatteTson's  case,  refers  to  the  subeequent  decisioiiB  of 
this  CcHut,  aa  follows:  "After  the  decision  in  Btate  v.  Pat- 
terson, rendered  as  above  stated  before  the  bonds  in  suit  were 
issued,  it  might  have  been  anticipated  that  the  same  Court 
would  hold  as  they  did  in  the  subeequent  cases  above  cited, 
that  the  entering  of  the  yea  and  nay  vote  on  the  second  and 
third  readings  of  an  act  of  the  class  mentioned  in  section  14 
of  Article  II  of  the  State  Constitution,  was  a  condition  prece- 
dent that  could  not  be  dispensed  with  under  any  circum- 


The  bonds  now  in  question  are  dated  S^tember  19,  1887; 
but  it  appears'  from  the  record  that  they  were  not  actually 
ipsued  until  aft^  the  determination  of  the  Srown  suit,  in 
1888.     Therefore,  they  were  issued  after  the  decision  in 
Patterson's  case,  which  was  determined  in  1887.     The  same 
principle  was  decided  in  practical  effect  in  Galloway  v.  CluU- 
hatn  B.  R.  Co,,  63  N.  0.,  147,  determined  by  this  Court  at 
its  January  Term,  1869,  less  than  one  year  after  the  adoption 
of  the  Constitution.     There,  an  act  directing  the  State  Treas- 
urer to  issue  certain  bonds  of  the  State  to  the  Chatham  Kail- 
road  Company  was  declared  void  on  the  ground  that  the  Gen- 
eral Assembly  had  no  power  to  pass  it,  without  submitting  the 
subject  to  a  vote  of  the  people.     In  the  opinion  of  the  Court, 
delivered  by  Pearson,  C.  J.,  among  the  eonstitutionai  provis- 
ions held  to  be  mandatory  are  expressly  mentioned  those  of 
section   14,  Article  II,  as  far  as  they  applied  to  the  State, 
then  the  party  in  interest.     If  the  provisions  applying  to  the 
State  are  mandatory,  those  in  the  same  section  applying  to 
counties  and  cities  must  be  equally  so.     The  following  is  an 
extract,  beginning  on  page  152  of  the  opinion :  "In  the  second 
clause,    the  two  exceptions  have  the  effect  to  make  it  read, 
'Shall  Have  no  power  to  give  or  lend  the  credit  of  the  State, 
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Ihcta,  it  was  expressly  agreed  in  that  case  tli^  should  not  be 
biDding  on  any  one,  as  follows:  "None  of  the  admiBaiona 
herein  contained  are  in  anywise  to  affect  either  party,  ox  to 
be  regarded  as  made,  except  for  the  purpo&e  of  the  submis- 
aion  of  this  controversy."  Taking  this  special  agreement  in 
tonncction  with  the  general  rule  that  agreed  facts  shall  not 
constitute  an  estoppel,  I  can  not  doubt  the  correctness  of  the 
view  taken  in  the  opinion  of  the  Cbnrt  that  the  suit  of  Brown 
is  not  an  estoppel. 

But  as  to  the  judgments  of  the  Circuit  Court  of  the  United 
States  (and  I  place  no  stress  upon  the  fact  that  they  are  judg- 
ments of  a  Federal  Court),  I  differ  from  the  opinion  of  the 
Court.     The  repealing  act  of  the  Legislature  of  1895,  that 
ptaintiiT  claims  a.bolished  the  Murfreesboro  Township,  was 
pleaded  in  the  Federal  Court  and  expressly  passed  njjon  by 
the  following  issue  and  response  of  the  jury:  "Has  Murfrees- 
boro Town&hip  been  abolished  ?     Ans. :  The  corporation  has 
been,  bnt  the  right  to  tax  the  territory  exists."     And  another 
ieaiie  submitted  is  as  follows ;  "Were  the  bonds  legally  issued 
and  delivered  ?     Ans. :  Issued  prematurely ;  but  it  does  not 
affect  plaintiff."     So  it  would  aeem  that  both  these  questions 
have  been  submitted  and  passed  upon,  though  the  opinion  of 
the  Court  seems  to  lay  stress  upon  the  fact  that  neitlier  of 
these   questions  had  been  passed  upon.     And  thereupon  it 
bases  an  argument  in  which  it  is  contended  that  there  is  no 
estoppel.     The  Court  contends  that  because  the  Act  of  1887, 
upon,    "which   the   Commissioners   undertook  to   issue   these 
bonds,  was  unconstitntional  for  that  purpose,  it  is  void  for  all 
purposes.     I  thought  it  was  general  learning  that  this  was 
not  so,  and  it  was  so  expressly  held  by  this  Court  in  the  case 
of  Rod-man  v.  Commissioners,  122  N.  C,  89.     There,  the 
Le^elat^re  had  created  a  public  school  district,  in  which  it 
had  provided  for  levying  a  special  tax  to  support  the  school. 
But,  like  the  act  under  consideration,  the  ayes  and  nays  were 
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not  recorded  as  the  Constitution  requiree  the;  ahonld  be,  to 
aathorise  the  levy  of  the  special  tax.  And  this  Court  held 
the  act  was  constitutional  as  to  the  eetabliBtuaent  of  the 
school  district,  but  unconstitutional  so  far  as  it  undertook  to 
authorize  the  levy  of  a  special  tax  to  support  the  achooL 

But  if  there  was  service  on  the  defendants,  the  Court  had 
jurisdiction  both  of  the  defendants  and  of  the  subject  matter, 
and  the  judgments  were  regular  and  can  not  be  attacked  in 
this  collateral  way,  Barrison  v.  Hargrove,  120  N.  C,  96; 
5b  Am.  St.  Rep.,  781.  In  that  case,  it  was  held  that 
where  the  Court  found  as  a  fact  that  service  had  been 
made,  the  judgment  could  not  be  collaterally  attacked. 
And  in  the  first  action  npon  which  the  judgment  in  the 
Federal  Court  was  taken,  the  defendants  appeared  and 
put  in  an  answer;  and  in  the  others,  where  the  defenii- 
anta  did  not  appear,  the  Court  found  as  a  fact  and  aA- 
judged  that  the  defendants  had  been  duly  served  with  pm- 
cess.  And,  as  I  understand  the  Oourt,  the  only  ground  upon 
which  it  puts  it«  opinion  that  the  defendants  ha;d  not  been 
properly  served,  is,  that  the  Act  of  1895  abolished  the  town- 
ship. But  that  question  was  raised  by  the  answer,  sulmiittad 
to  the  jury  by  the  Court,  and  found  against  the  defendants, 
upon  which  finding  judgment  was  given  against  the  defend- 
ants, and  they  did  not  appeal;  and  it  seems  to  me  th&t  should 
be  the  end  of  that  matter. 

The  three  pages  of  the  opinion  seem  to  be  devoted  to  a  gen- 
eral discussion  of  the  subject  of  repudiation.  And  die  Oourt.. 
before  it  comjnenees  this  discussion,  says  it  mjg^t  cloee,  but 
so  much  had  been  said  about  the  decisions  of  this  Odurt  r^ 
pudiating  obligations,  it  proceeds  to  moralize  upon  the  sub- 
ject of  repudiation.  But  it  seems  to  me  that  these  three 
pages  were  really  intended  as  an  illumination  to  enable  the 
Court  tx>  escape  from  the  darkness  produced  by  the  moral,  if 
not  legal,  repudiation  nf  an  honest  debt. 
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I  do  not  concur  in  the  opinion  of  the  Oourt  as  to  Mijoining 
tbe  judgments  mentioned  above. 

Thia  was  written  as  a  dissenting  opinion  to  the  opinion  of 
the  Court  as  it  was  originally  written. 

Claek,  J.,  dissenting  in  part.     Chapter  365,  Laws  1887, 
authorized  JIurfrewboro  Township  to  subscribe  $25,000  to 
the  Murfreeshoro  Railroad  Company,  and  provided  for  an 
election  to  be  held  in  said  to^vnship  for  submitting  the  ques- 
tion of  subscription  to  the  voters  therein.     The  election  was 
regularly  held  and  the  subscription  being  adjudged  carried, 
the  bonds  were  issued,     A  tax  having  been  levied  to  pay  in- 
terest on  said  bonds,  this  action  is  brought  by  a  tax-payer  of 
said  township  to  restrain  the  collection  thereof  on  the  ground 
that  the  act  of  the  Legislature  was  not  passed  in  the  mode  re- 
quired  by  Article  II,   Sec.    14,  of  the  Oonatitution.     The 
plaintiS  in  his  brief  admits  that  the  bill  was  properly  passed 
in  the  Senate,  but  contends  that  there  is  a  defect  in  the  second 
and  third  reading  in  the  House,  in  that  the  nays  were  not  en- 
tered, and  it  does  not  appear  that  there  were  no  nays.     That 
this  must  affirmatively  appear  is  true,  for  the  constitutional 
requirement  is  mandatory.     Smaihers  v.  Corwrtmsioners,  125 
X.  C,  at  page  486;  Commissionerx  v.  DeRosseit,  129  N.  C, 
279. 

There  being  some  doubt  as  to  the  accuracy  of  the  printed 
jciimals,  a  certified  transcript  of  the  passage  of  this  act  from 
the  manuscript  journals,  has  been  made  a  part  of  the  record, 
frrym  -which  it  appears  as  follows: 
"House  Journal,  41st  day. 

"H.   B.  948,     Passes  its  second  reading,  ayes  70"  (names 
beine:  entercfl) ;  "noea,  none." 
"House  Journal,  4fith  day. 

Vol.  "131—44 
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'*H.  B.  948.  Passed  third  reading  by  following  vote: 
Ayes,  94"  (giving  names)  "nays,  ..." 

The  expression,  "Passes  by  the  following  vote,  ayes  94" 
(giving  names)  ;  "nays,  ....,"  is  as  express  and  intelligent  a 
declaration  that  there  were  no  negative  votes  as  if  the  word 
**none"  had  been  used. 

"Nays,  ....,"  after  the  words,  "passes  by  following  vote," 
and  giving  those  voting  aye,  can  convey  no  other  meaning.  Is 
it  not  hypercritical  to  say  that  "nays,  . . . . "  did  not  mean 
that  there  were  no  names  in  the  negative. 

The  Constitution  requires  that  the  "ayes  and  "noes"  shall 
be  entered  on  the  journal,  and  it  ca»n  not  be  seen  that  this  re- 
quirement has  been  complied  with  when  it  does  not  affirma- 
tively appear  that  there  were  no  "noes,"  but  that  fact  does 
sufficiently  and  clearly  appear  from  above  transcript  of  the 
journal  of  the  House.  It  is  but  just  to  the  plaintiff  to  say 
that  when  he  brought  this  action  and  filed  his  complaint,  he 
had  only  before  him-  the  printed  journals,  which  omit  the 

words  (on  the  third  reading  in  the  House)   "nays,   ," 

which  do  appear  in  the  manuscript  journal. 

The  plaintiff  further  contends,  however,  that  the  bill  was 
not  legally  passed,  in  that  the  third  reading  in  the  House  and 
the  first  reading  in  the  Senate  were  on  the  same  day.     The 
journals  show  that  the  third  reading  in  the  House  was  on  the 
46th  day  in  that  House,  and  that  the  first  reading  in  the  Sen- 
ate was  on  the  47th  day  of  the  session  of  that  body,  but  the 
plaintiff  contends  that  these  were  in  fact  the  same  day,  28tli 
February,  1887.     This  would  seem  a  contradiction  in  the 
record,  but  taking  the  plaintiff's  contention  to  be  true,  this 
does  not  invalidate  the  passage  of  the  bill.     The  Constitu- 
tion, Art.  II,  Sec  14,  provides  that  such  acts  are  invalid 
"unless  the  bill  for  the  purpose  shall  have  been  read  three 
several  times  in  each  House  of  the  General  Assembly,  and 
passed  three  several  readings,  which  readings  shall  have  been 
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on  /iree  different  days  and  agreed  to  by  eacli  House  respec- 
tively, and  unless  the  yeas  and  nays  on  the  second  and  third 
reading  of  tie  bill  shall  have  been  entered  on  the  journal." 

These  requirements  Beem  to  have  been  complied  with  in 
every  particular.     There  is  no  requirement  that  the  bill  shall 
be  read  on  six  different  days.     The  requirement  ig  "passed 
three  several  readings,  which  readings  ahall  have  been  on 
three  different  days,"  in  each  House.     Tliere  is  this  require- 
ment for  care  and  deliberation  in  each  House,  but  there  is  no 
prohibition  that  the  first  reading  in  the  second  House  .may 
not  be  on  the  same  day  as  the  third  reading  in  the  House  in 
which  it  first  passed.     Such  expedition  is  unuHual,  but  the 
bill,  being  a  new  matter  in  the  second  House,  an  interval 
after  its  passage  on  its  last  reading  in  the  other  House  before 
its  introduction  and  first  reading  in  the  second  House,  can 
not  add  to  the  deliberation  and  thought  to  be  given  its  pas- 
sage in  the  latter  body.     The  Courts  can  not  dispense  with 
any  requirement  of  the  Constitution,  but  neitiier  can  they 
add    any    requirement   not   therein    imposed.     There   were 
other  points  presented  on  the  appeal,  but  in  die  view  which  I 
take  of  the  validity  of  the  passage  of  the  act  they  are  alto- 
gether inmi&terial  and  need  not  be  considered. 
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IN  THE  MATTER  OF  THE  TAXATION  OF  THE  SALARIES  OF 

JUDGES. 

TAXATION— yludgea — Salaries — Constitution  of  North  Carolina,  Art. 
4,  Sec.  2S — Income  Tax. 

Where  the  conBtltution  provides  that  the  salaries  of  judges  shall 
not  be  diminished  during  their  continuance  in  office,  the 
salaries  are  exempt  from  taxation. 

To  Tiios.  S.  Kenan,  ClerJc  of  the  Supreme  Court. 

Ueae  Sib  : — I  herewith  hand  you  the  oorrespondence  be- 
tween Attorney-General  Gilmer  and  myself  with  regard  to 
the  right  of  the  Legislature  to  tax  the  salaries  of  the  Judgefi. 
And  in  doing  so  I  wish  to  say  that  it  is  a  full,  able  and,  in- 
deed, an  exhaustive  discussion  of  the  subject  involved,  and  in 
ray  opinion  a  correct  decision  of  the  question. 

It  has  been  read  to  the  Court  sitting  in  conference  and  ap- 
proved without  a  dissenting  voice.  It  was  then  ordered  by 
the  Court  that  the  Attorney-GeneraPs  opinion,  together  with 
ray  letter  to  him  and  this  letter  to  you,  be  filed  and  preserved 
among  the  records  of  your  office,  and  be  published  in  the 
131st  volume  of  the  Supreme  Court  Reports. 

It  was  then  resolved  that  the  Court  would  consider  this 
opinion  of  the  Attorney-General  as  settling  the  matter 
therein  discussed,  to  the  same  extent  as  if  it  were  the  opinion 
of  this  Court: 

Ver}''  respectfully, 

D.  M.  FUBCHES, 

Chief  Justice. 
December  18,  1902. 
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NoBTH  Cabolina — ^Supreme  Court. 

RaleiqHj  November  19,  1902. 
Hon.  Eobebt  D.  Gilmee, 

Attorney-General  of  North  Carolina. 
Beab  Sie: — The  members  of  this  Court  have  heretofore 
been  of  opinion  that  their  salaries  were  not  subject  to  taxa- 
tioD,  and  for  that  reason  (except  one  Judge  for  the  last  two 
jears)  have  not  listed  them,  for  that  purpose.  But  the  Cor- 
poration Commission  has  decided  that  they  are,  and  has  di- 
rected the  Coiinty  Commiseioners  to  proceed  to  collect  the 
same.  And  as  all  the  members  of  this  Court,  as  are  also  all 
the  Judges  of  the  Superior  Courts,  are  intereeted  in  the  quea- 
(I'on,  which  would  make  it  embarrassing  if  not  incompetent 
for  them  to  sit  upon  its  hearing;  therefore,  as  you  arc  the 
legally  constituted  adviser  of  the  government,  the  Court  has 
decided  to  ask  your  opinion  upon  this  important  question. 
And  for  that  purpose  the  Court  has  requested  me  to  write 
you  this  letter,  and  whatever  your  opinion  may  be,  it  will  be 
filed  for  the  guidance  of  this  Court  in  the  matter. 

Hoping  you  will  favor  the  Court  with  such  opinion  at  as 
early  a  day  as  it  may  suit  your  convenience,  the  Court  re- 
spectfully  awaits  the  same. 
Very  respectfully,  etc., 

D.    M.    FUBOHBS, 

Chief  Justice  Supreme  Court  North  Carolina. 

December  16,  1902. 
To  the  Hon,  David  M.  Fueches, 

Chief  Jvstice  of  the  Supreme  Court  of  North 

Carolina,  Enleigh,  N.  C. 
I>EAR    Sib: — I  beg  to  acknowledge  the  receipt  of  your 
favor  of  reoent  date,  in  which  my  opinion  is  asked  upon  a 
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lar  to  the  one  submitted,  "wa%  ex  necessitate  to  be  deter- 
mined by  tbe  Legidature,  which  had  the  power  of  fixing  it. 
Aa  this  was  a  discretionary  power,  that  body  could  declare 
an  "adequate  salary"  to  be  any  sum  it  thou^t  proper.  This 
power  w«B  liable  to  abuse,  and  though  it  would  have  been  a 
violation  of  the  spirit  of  the  Constitution  to  have  fixed  these 
salaries  at  a  sum  clearly  inadequate,  yet  the  L^slature,  be- 
ing unchecked  by  any  other  department  of  the  government 
in  the  exercise  of  this  discretion,  could  violate  at  will  the 
spirit  of  this  part  of  the  Oonstitution.  By  it  the  power  of 
reducing  the  salaries  of  the  Judges  during  their  continuance 
in  (^ce,  is  taken  away.  They  may  be  increased,  but  can- 
not be  diminished.  But  to  secure  them  effectually  against^ 
diminution,  this  provision  should  extend  to  indirect  aa  w«ll 
at3  to  direct  legislation.  The  power  to  lessen  these  salaries  by 
direct  legislation  is  now  nowhere  claimed ;  yet  the  passage  of  I 
this  act  is  an  assertion  by  the  Legislature  of  the  power  to  di- 
minish them  indirectly ;  and  if  the  L^slature  has  such 
power  it  can  be  used  to  any  extent  to  which,  in  its  wisdom, 
it  may  see  proper  to  carry  it." 

While  Attorney-General  Bachelor,  in  his  opinion,  made  no 
reference  to  the  case  of  McCviloch  v.  State  of  Maryland,  4 
Wheaton,  page  316-207,  his  argument  is  sustained  by  the 
reasoning  of  Chief  Justice  Marshall,  who  delivered  the  opin- 
ion of  the  Court  in  that  case — "that  the  power  to  tax  in- 
volves the  power  to  destroy."  This  doctrine  is  exemplified 
in  many  cases  decided  by  the  Supreme  Courts  of  other  juris- 
dictions, declaring  that  the  internal  revenue  acts  of  the  Fed- 
eral Government,  requiring  stamps  on  processes  of  State 
Courts  are  unconstitutional  interferences  with  their  pro- 
ct^dings. 

Smith  V.  Short,  40  Ala.,  385 ;  Crauf  v.  Dlmoch,  47  111., 
308;  Warren-  v.  Paul,  22  Tnd.,  276;  Fifleld  v.  Close.  15 
Mich.,  505;  Walton  v.  Bryentk,  24  Howard'a  Praofif-"  Tte- 
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ports,  357 ;  Jones  v.  Keep,  19  Wis.,  369 ;  Bumpass  v.  Tag- 
gart,  26  Ark.,  298 ;  7  Am.  Rep.,  623 ;  Forcheiner  v.  Holly, 
14  Fla.,  239;  Latham  v.  Smith,  45  111.,  29;  Wallace  v. 
Cravens,  34  Ind.,  534;  Pargoud  v,  Richardson^  30  L.  An., 
12SG;  Sporrer  v.  Elfler,  48  Tenn.,  633;  Carpenter  v.  8nelr 
ling,  97  Mass.,  452 ;  Davis  v.  Rochardson,  45  Miss.,  499 ; 
7  Am.  Rep.,  732. 

The  principle  announced  in  McCvlloch  v.  State  of  Mary- 
land, sapra,  has  been  affirmed  by  the  Supreme  Court  of  this 
State.  In  King  v.  Hunter,  65  K  C,  at  pages  612-613  (6 
Am.  Rep.,  754)  Reade,  J.,  says:  '^It  has  been  considered 
how  far  an  office  or  officer  may  be  taxed.  And  it  is  consid- 
ered as  settled  that  the  State  has  no  power  to  tax  an  officer 
of  the  United  States,  or  vice  versa;  because  'the  power  to  tax 
inchides  the  power  to  destroy;'  as  was  said  by  Chief  Justice 
Marshall  in  McCvilach  v.  State  of  Maryland^  4  Wheaton, 
page  207.  And  if  a  State  were  allowed  to  tax  a  United 
States  officer  one  dollar,  it  might  tax  him  to  the  full  amount 
of  his  salary,  and  thus  'arrest  all  the  measures  of  the  Govern- 
ment'  And  so  the  United  States  can  not  tax  a  State  officer 
for  the  same  reason."  Upon  a  siimalar  principle  the  Federal 
Courts  have  held  that  the  United  States  Qovemment  can  not 
tax  the  income  of  State  officials. 

The  case  of  United  States  v,  Ritchie,  Federal  cases,  Book 
27,  Case  16,168,  involved  the  right  of  the  Federal  Govern- 
ment to  tax  the  income  of  the  State's  attorney  for  the  county 
of  Frederick,  in  the  State  of  Maryland.  The  Court  held 
that  "the  United  States  has  no  more  right  to  tax  these  agen- 
cies than  the  State  government  has  to  tax  the  means  and 
agencies  to  carry  on  the  Federal  Government. *'  In  Day  v. 
Biiffinton.,  Federal  Cases,  Book  7,  Case  3,675,  Clifford,  CSr- 
euit  Justice,  held  that  "the  salary'  of  a  Judfi^e  of  the  Court 
of  Record,  payable  out  of  the  Treasury  of  the  State,  is  not 
legally  taxable  as  income  under  the  internal  revenue  laws  of 
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the  United  States."     This  ruling  was  affinued  by  the  Su- 
preme Court  of  the  United  States.     78  U.  S.,  113. 

In  Freedman.  v.  Sigel,  Federal  cases,  Book  9,  Case  5,080, 
it  was  held  that  "the  United  States  can  not  impoee  a  tax  on 
the  salary  of  a  Judge  of  a  Superior  Court  of  the  city  of  New 
York  by  im-posing  a  tax  upon  such  salary  as  the  income  of 
such  Judge." 

In  Dobbins  v.  Commissiowrs  of  Erie  County,  16  Peters, 
at  page  450,  Mr.  Justice  Wayne,  speaking  for  the  Supreme 
Court  of  the  United  States,  says:  "Does  not  a  tax  by  a  State 
u|»oii  the  office,  diminishing  the  recompense,  conflict  with  the 
iiuv  of  the  United  States,  which  secures  U  to  the  officer  in  its 
aifircness?     II  certainly  has  such  an  effect." 

In  the  foregoing  eases  the  decisions  of  the  Courts  rest 
iijwn  the  principle  that  the  Government  of  the  United  States 
has  no  right  to  tax  the  means,  agencies  and  instmmentalitieB 
of  the  State  government,  and  neither  has  the  State  govern- 
ment the  right  to  tax  the  means,  agencies  and  instrumontali' 
ties  of  the  Federal  Government.  In  the  case  of  Sireatt  r. 
Boston  H.  and  E.  B.  Co.,  Federal  cases,  Book  23,  case 
13,6S4,  Clifford,  Circuit  Justice,  says:  "By  the  word 
means'  is  meant  the  revenue,  taxes  and  public  securities,  as 
applied  both  to  the  United  States  and  the  several  States,  and 
the  prohibition  extends  to  the  salaries  of  the  *  *  *  ju- 
dicial  officers"     »     *     • 

Sortion  8,  Article  1,  of  the  OonatiUition  of  North  Carolina 
provides  that :  "The  legislative,  executive  and  supreme  judi- 
cial poTvers  of  the  Government  ought  to  be  forever  separate 
and  distinct  from  each  other" — that  each  shall  act  within  its 
own  sphere,  jiiat  as  fully  "as  if  the  line  of  division  was  traced 
bv  landmarks  and  monuments  visible  to  the  eye  " 

The  constitutional  provision  hereinbefore  recited  effec- 
tually removes  from  the  domain  of  legislative  authority  the 
enactment  of  any  statute,  the  effect  of  which  is  to  diminish. 
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either  directly  or  indirectly^  the  (^cial  salary  of  a  judicial 
officer  during  the  continuance  of  his  term.  When  the  Con- 
stitution imposes  a  limitation  upon  l^slative  action,  it  must 
be  assumed  that  the  people  who  framed  the  instrument, 
through  their  representatives,  regarded  the  matter  as  suffi- 
ciently important  to  be  reonoved  from  the  control  of  their 
agents,  unless  sitting  as  memibers  of  a  body  of  equal  dignity 
with  that  which  enacted  the  constitutional  provision.  The 
Convention  of  1868  seemd  to  have  had  in  mind  that  princi- 
ple, recognized  from,  the  beginning  by  our  Courts,  that  the 
unrestrained  right  to  tax  involves  in  law  the  ri^t  to  de- 
stroy. The  word  "unrestrained"  is  used  with  due  regard 
to  its  significance.  //  the  power  to  tax  is  conceded,  the  bar- 
riers erected  by  the  constitutional  limitation  are  swept  away, 
and  one  branch  of  the  State  government  is  placed  at  the_. 
mercy  of  another.  If  the  General  Assembly  has  the  power 
to  impose  a  tax  of  one  per  cent  on  the  official  salary  of  a 
judicial  officer,  upon  the  same  principle,  it  could  lay  a  duty 
which  would  cripple,  if  not  completely  paralyze,  the  whole 
system  of  the  administration  of  justice  in  State  tribunals.  ^ 
It  is  freely  admitted  that,  in  the  absence  of  dire  political 
revolutions,  the  exercise  of  such  destructive  power  on  the 
part  of  one  branch  of  the  government  toward  another  is  not 
likely  to  be  invoked ;  but  the  improbability  of  the  non-exer- 
cise of  the  power  does  not  affect  the  principla  Upon  this 
point  I  quote  the  following  language  from  the  Supreme 
Court  of  Michigan:  "The  argument  that  such  prohibitory 
action  (the  power  to  tax)  is  improbable,  has  no  force  what- 
ever in  determining  the  existence  or  non-existence  of  the 
power.  There  is  no  legislative  power  possessed  by  any 
Legislature  which  it  may  not  lawfully  carry  to  an  extreme, 
where  extreme  action  is  deemed  expedient  by  the  majority 
of  the  members.  iVnd  where  a  power  of  destruction  has  been 
eon f erred  ^  it  is  always  possible  that  it  may  be  exercised,  al- 
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Uiongh  it  may  be  very  imiprobable."     The  foregoing  citatioo 
K  from  the  case  of  Fifield  and  Close,  supra,  and  that  learned 
jurist,  Judge  Oooley,  concurred  in  the  opinion  of  the  Oourt. 
The  Federal  Constitution  cootainB  a  provision  similar  to 
that  eppearing  in  the  Constitution  of  our  own  State — ^that 
the  salariee  of  the  Judges  shall  not  be  diminished  during 
their  continuance  in  office.     Under  an  act  of  Congress,  im- 
posing a  tax  of  three  per  cent  on  the  salaries  of  all  the  officers 
in  the  ^nployment  of  the  United  States  Giovemment,  the 
Treasury  Department  held  that  judicial  officers  were  em- 
braced within  its  terms.     On  February  16,  1863,  Judge 
Taney,  who  was  then  Chief  Justice  of  the  Supreme  Oourt 
of  the  United  States,  addressed  a  letter  to  the  Honorable, 
die  Secretary  of  the  Treasury,  and  from  it  the  following 
paragraph  is  taken :  "The  act  in  question,  as  you  interpret 
it,   diminishes  tiie  comp^isation  of  every  Judge  three  per 
cent ;  and  if  it  can  be  diminished  to  that  extent  by  the  name 
of  a  tax,  it  may,  in  the  same  way,  be  reduced,  from  time  to 
time,  at  the  pleasure  of  the  ],<^islature."     It  is  true  that  tha 
act  of  Congress,  passed  upon  by  CSiief  Justice  Taney,  as  well 
as  in  the  case  of  Commonwealih,  v.  Mann-,  5  Watts  and  Ser- 
geant, page  403,  cited  by  Attorney-Qeueral  Bachelor  (Appen- 
dix, 48  N.  C.  Report),  the  taa  levied  was  deducted  from  the 
compensation   fixed  by  law  and  retained  in  the  Treasury. 
But  in  what  way  the  method  of  collecting  the  tax  imposed 
upon  the  salary  affects  the  question  involved,  I  am  utterly 
unable  to  perceive.     The  principle  announced  by  Chief  Jus- 
tice  Taney,  as  well  as  by  the  Supreme  Court  of  Pennsyl- 
vania., in  Commonwealth  v.  Mann,  supra,  operates  upon  the 
power  to  tax,  and  not  upon  the  incidental  means  employed 
to  collect. 

In  City  of  New  Orleans  v.  Lea,  it  is  held  by  the  Supreme 
Court  of  Louisiana  (14  La.  An.,  197),  that  "the  article  of 
the  Constitution  which  declares  that  the  Judges,  botti  of  the 
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ie  understood  to  exempt  their  salaries  from  taxation,  because 
to  tax  is  to  diminish,  or  it  may  be,  to  destroy."  The 
learned  Justice  was  considering  the  questioD,  "how  far  au 
(rfEee  or  officer  may  be  taxed,"  and  the  paragraph,  viewed  in 
its  setting,  has  more  than  the  force  of  a  mere  dictum. 

Chancellor  Kent  says;  "We  look  essentially  to  the  State 
Courts  for  protection.  They  touch,  in  their  operation,  every 
chord  of  human  sympathy  and  control  our  best  destinies.  It 
is  their  province  t«  reward  and  to  punish.  Their  blessings 
and  their  terrors  will  accompany  us  to  the  fireside  and  be  in 
constant  activity  before  the  public  eye."  In  view  of  these 
important  functions  abiding  in  our  judicial  tribunals,  we 
must  conclude,  that  when  the  people,  in  convention  as- 
semibled,  declared  that)  the  salaries  of  the  Judges  should  not 
be  diminished  during  their  continuance  in  office,  they  meant 
to  withdraw  from  taxation,  either  directly  or  indirectly,  sncli 
salaries,  "beeanse  the  power  to  tax  is  to  diminish,  or  it  may 
be,  to  destroy."  Very  reB])eetfully, 

RoBT.  D.  Gilmer, 

A  ttomey-General. 


STATE  V.  TUTEN. 

(Filed  September  16,  1902.) 

ARGUMENTS  OF  COUNSEL— J^eto  Trial— Improper  Remarks  of  So- 
licitor—Trial. 
The    Improper  remarks  ot  the  aoticitor  In  this  case  constitute 
sround  for  a  new  trial. 

Ikdictment  against  Stephen  Tnten,  heard  hy  Judge 
(ieorge  A.  Jones  and  a  jury,  at  May  Term,  1902,  of  the  Su- 
pri-ior  Court  of  Beatifoet  County, 

This  is  a  criminal  action  wherein  tho  defendant  lias  been 
onnvicte<l  of  selling  spirituous  liquura  by  ilie  small  ineasiirp 
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without  license.  Upon  the  trial  the  defendant  testified  as  a 
witness  in  his  own  behalf.  The  State  offered  one  John  W. 
Warren  to  prove  the  sale.  This  was  the  only  evidence  of- 
fered by  the  State.  Upon  cross-examination  of  the  defend- 
ant, the  Solicitor  asked  him  whether  he  had  not  been  charged 
with  the  murder  of  John  Oayton.  The' defendant  replied 
that  he  had  been  charged  with  the  said  murder,  and  that  he 
had  been  committed  to  jail  upon  the  finding  of  the  Coroner's 
jury ;  that  he  had  had  no  opportunity  to  appear  before  the 
inquest,  and  was  not  present  when  it  was  held ;  that  the  grand 
jurv'  of  the  county  had  investigated  the  charge  of  murder  and 
had  ignored  the  bill  against  him.  The  said  Cayton  had  been 
murdered  in  the  county  of  Beaufort,  being  shot  in  his  house 
at  night,  about  the  1st  of  February,  1902. 

When  the  Solicitor  addressed  the  jury,  among  other  things 
he  said :  "This  moonshine  business  must  be  broken  up ;  Cay- 
ton's  murder  was  caused  by  the  moonshine  business,  and  you 
should  put  a  stop  to  it."  There  was  no  evidence  offered  as  to 
the  murder  of  Oayton,  except  the  testimony  upon  the  cross- 
examination  of  defendant,  above  stated,  and  there  was  no 
evidence  offered  to  show  by  whom  Oayton  was  murdered,  or 
for  what  cause  he  was  murdered.  When  the  Solicitor  made 
to  the  jury  the  remarks  above  quoted,  the  counsel  for  the  de- 
fendant arose  and  asked  the  Court  to  stop  the  Solicitor  from 
commenting  upon  the  murder  of  Cayton  and  the  cause  for  it; 
that  the  remarks  were  improper  and  tended  to  prejudice  a 
fair  trial  of  the  defendant.  As  soon  as  this  objection  was 
made  by  counsel  for  defendant,  the  Solicitor  partially  turned 
from  the  jury  and  said :  "I  do  not  charge  Tuten  with  the 
murder  of  Cayton,  or  say  that  he  was  connected  with  it.  I 
take  it  all  back ;  but  T  do  say  that  his  murder  was  caused  by 
this  moonshine  business,  and  it  should  be  broken  up."  De- 
fendant excepted.  When  the  Solicitor  made  this  statement 
the  Court  did  not  interpose  or  make  any  correction  or  com- 
ment, or  caution  the  jury. 
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The  defendant  was  convicted. 

From  a  verdict  of  guilty  and  judgment  thereon,  the  de- 
fendant appealed. 

Robert  D.  OUmer,  Attorney-General,  for  the  State. 
Charlea  F.  Warren,  for  defendant. 

l.)oroi..\s,  J,  (after  stating  the  facts).  The  above  is  the 
only  exception  appearing  in  the  record.  In  our  view  of  the 
law,  it  mu»t  be  sustained  upon  the  principle  laid  down  bv 
thia  Court  in  Perry  v.  Bailroad,  128  N.  C,  471.  In  this 
cflse^  as  in  that,  the  Solicitor  stated  a  fact  which  there  was 
no  evidence  tending  to  prove,  and  which  in  ita  very  naiiure 
would  tend  to  prejudice  the  defendant.  It  is  true  the  Solici- 
tor disclaimed  any  intention  of  charging  the  defendant  with 
the  murder  of  Caylon,  but  he  immediately  repeated  the  in- 
jurious aaaertion  that  "Cayton's  murder  waa  caused  by  this 
moonshine  business,  and  it  should  be  broken  up,"  It  is  well 
tnowD  that  the  term  "moonshine  business"  refers  to  the  un- 
lawful manufacture  or  sale  of  spirituous  liquors.  Like  the 
eonmion  law  offence  of  "owling"  applied  to  the  unlawful  ex- 
portation of  wool,  it  derives  its  name  from  the  fact  that  it  is 
carried  on  principally  at  night,  or  at  least  in  secret. 

This  was  the  offence  for  which  the  defendant  was  beini 
tried,  and  the  jury  might  have  believed  that  the  appeal  to 
tbem  by  the  Solidtor  to  breai  up  the  business,  was  a  plea  for 
the  conviction  of  the  defendant,  who  stood  charged  with  a 
crime  that  had  led  to  one  murder  and  might  lead  to  others. 
The  motive  of  the  Solicitor  in  making  the  statement  is  nor 
as  important  as  ita  probable  effect  upon  the  jury.  The  beel 
of  motives  sometimes  lead  to  the  most  dangerous  results ;  and 
if  in  the  calmer  deliberation  of  an  appellate  tribunal  we  see 
that  the  defendant  may  have  been  prejudiced  by  the  inad- 
vertent act  of  Court  or  co-unsel,  and  thus  deprived  of  that  im- 
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partial  trial  that  is  guaranteed  to  him  by  the  law  of  the  land, 
it  is  our  duty  to  grant  him  a  new  trial. 

The  State  lays  great  stress  upon  those  cases  which  say  that 
much  must  be  left  to  the  discretion  of  the  Judge  below  as  to 
when  and  how  he  will  correct  the  error,  either  by  stopping 
the  counsel  or  cautioning  the  jury ;  but,  in  the  case  at  bar, 
the  Court  did  neither. 

It  is  urged  that  the  jury  were  too  intelligent  to  be  preju- 
diced by  any  such  remark.  This  may  be  true,  and  yet  it  does 
not  affect  the  spirit  of  the  law  which  seeks  by  well-established 
rules  to  prevent  the  possibility  of  prejudice.  An  opposite 
course  would  do  away  with  the  entire  law  of  evidence  and 
permit  the  introduction  of  all  testimony  of  every  kind  and 
description,  competent  or  incompetent,  relevant  or  irrelevant, 
that  either  side  may  see  fit  to  offer.  In  all  such  cases,  the 
intelligence  of  the  jury  must  be  guided  by  the  wisdom  and 
experience  of  the  law. 

In  conclusion,  we  may  repeat  what  was  said  in  Perry  v. 
Railroad,  supra:  ^*If  that  were  all,  we  would  hesitate  to  in- 
terfere; but  counsel  went  far  beyond  any  testimony  in  the 
case,  and,  over  the  objection  of  the  defendant,  related  facts 
within  his  personal  knowledge,  not  of  common  information, 
and  which  were  not  in  evidence.     These  facts  were  essen- 
tially damaging  in  their  nature,  and  coming  from  so  high  a 
source,  were  capable  of  producing  the  most  dangerous  preju- 
dice.    That  the  ooimsel  intended  no  impropriety,  which  we 
cheerfully  admit,  does  not  alter  the  case.     The  fact  remains 
that  such  statements,  coming  from  one  of  his  high  character 
and  exalted  position  in  his  profession,  became  only  the  more 
dangerous  when   addressed   to  jurors  whose  confidence  he 
justly  possessed.     Such  statements  were  not  in  evidence  and 
were  not  properly  admissible  in  the  argument  of  counsel.  For 
the  failure  of  his  Honor  to  interfere,  at  the  request  of  oppos- 
ing counsel,  a  new  trial  must  be  ordere<l." 

Xow  Trial. 
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STATE  V.  KNOTTS. 

(Filed  September  16,  1902.) 

(NTOXICATING  LIQUORS— Acts  1897,  Chap,  ill.  See,  1. 

Acts  1S97.  Cbap.  411.  Sec.  1,  making  It  unlawful  to  sell  iDtozl- 
eating  liquors  wltbin  certain  distances  of  certain  places,  pro- 
bibits  Bales  withlu  one  mile  of  such  places,  though  In  an  ad' 
Joining  county. 

Indiotment  against  T.  G.  Knotts,  heard  by  Judge  Francis 
D.  Winston  and  a  jurj',  at  November  Term,  1901,  of  the  Su- 
perior CoTirt  of  Halifax  Couuty.  From  a  verdict  of  guilty 
and  judgment  thereon,  the  defendant  appealed, 

Robert  D.  Gilmer,  Attorney  General,  for  the  State. 
Da/y  <&  Bell,  and  /.  C.  L.  llaiTtSy  for  the  defendant. 

Clabk,  .r.  The  defendant  was  convicted  of  selling  vinous 
L'quors  within  one  mile  of  Littleton  Female  Collie,  The 
evidence  showed  that  the  defendant  sold  a  quart  of  wine  in 
Salifax  County  within  ime  mile  of  said  college,  which  ia 
located  in  Warren  County.  The  defendant  asked  the  Court 
to  eliarge  the  jury  that  the  act  only  applied  to  Warren,  and 
not  to  Halifax,  and  if  they  believed  the  evidence,  to  find  the 
defendant  not  guilty.  This  instruction  was  properly  re- 
fused. 

The  statute  in  question  (Laws  ISDT,  Ch,  411)  following 
ib&  customary  form  in  such  statiites,  gives  a  list  of  counties, 
followed  by  the  names  of  places  in  each  county  and  the  dis- 
tance from  each  place  witliin  which  it  is  prohibited  to  sell 
spirituous  or  vinous  liquors,  and  is  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any  person  to  manu- 
facture, sell  or  otherwise  disi>os<i  of,  with  a  view  to  remuner- 
ation, any  spirituous,  vinous,  malt  or  other  intoxicatini;  liquor 
Vol.   131-45 
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within  certain  distances  of  certain  places,  as  follows:  Ala- 
mance County:  Within  two  miles  of  the  Big  Falls  Chris- 
tian Church.  Burke  County:  Hartland  Chapel,  within  one- 
half  mile.  Warren  County:  Within  one  mile  of  Littleton 
Female  College:  Provided,  That  this  act  shall  not  conflict 
with  the  Littleton  Dispensary  Act" 

The  legislative  power  to  pass  such  statutes  has  always  been 
sustained.  State  v.  Barrmger,  110  'N.  C,  525.  It  is  dear 
from  the  express  language  of  the  statutte  that  it  was  intended 
to  prohibit  the  sale  of  the  kinds  of  liquor  designated  within 
the  specified  distances  of  the  places  named,  and  the  use  of  the 
names  of  the  counties  was  merely  to  identify  the  several  lo- 
calities, and  not  for  the  purpose  of  restricting  the  distances 
to  t-erritorv  within  the  countv  named.  State  v.  Snow,  117 
N.  C,  774.  The  town  of  Littleton  is  in  Halifax  and  partly 
in  Warren.  Littleton  Female  College  lies  partly  in  Warren 
County,  almost  on  the  county  line,  and  it  would  have  been 
no  protection  to  have  restricted  the  sale  of  liquor  to  the  War- 
ren side.  The  language  of  the  prohibition  is,  "Within  one 
mile  of  Littleton  Female  College,"  and  the  defendant  has 
sold  wine  within  that  limit. 

There  was  not  at  that  time  (nor  has  there  been  since)  any 
^'Littleton  Dispensary  Act,"  so  the  language  of  the  proviso 
fails.  There  was  a  dispensary  act  passed  for  Warren  County 
in  1899,  but  we  need  not  consider  that  act,  for  (if  it  could 
have  any  application)  by  its  terms  it  applies  only  to  the  ter- 
ritory in  Warren  County.  Nor  does  the  standing  provision 
in  our  Revenue  Acts,  that  there  shall  be  no  tax  on  the  sale 
of  wine  by  any  one  "selling  wines  of  his  own  manufacture 
at  the  place  of  manufacture,"  apply,  for  it  is  each  time  pro- 
vided, "nothing  in  this  section/^  shall  prohibit  such  sale, 
and  such  exemption  from  taxation  does  not  repeal  the  prohi- 
hition  of  sale  in  any  territory  for  which  prohibition  has  been 
enacted.     Besides,  the  Revenue  Act  has  always  contained  a 
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provision  empowering  the  county  commiaaioners  to  isane  li- 
cense "except  in  territory  where  the  sale  of  liquor  is  pro- 
hibited by  law."  Laws  1901,  page  142,  lines  20  and  21; 
Slate  V.  Witter.  107  N.  C,  792. 

The  other  exceptions  need  no  discussion,  and  indeed  were 
not  pressed  in  this  Court. 

No  Error, 


STATE  T.  WILCOX. 
(Filed  September  30,  1902.) 


HOiSlCIDE— Trial— DUturDance  of  Court— law  of  the  Land— New 
TriaL 
Wbere,  on  the  trial  of  a  person  for  murder,  during  the  closing 
argument  for  the  prlBoner,  about  one  hundred  persons  leave 
tho  court-room  and  a  fire  alarm  ie  given,  the  trial  Judge, 
finding  as  a  fact  that  these  demonstrations  were  made  for 
the  purpose  of  breaking  the  force  of  tbe  argument  of  coun- 
sel, a  new  trial  will  be  granted. 

Indictment  against  James  Wilcox,  heard  by  Judge 
George  A.  Jones  and  a  jury,  at  March  Term,  1903,  of  the 
Superior  Court  of  Pasquotank  County.     From  a  verdict  of 

guilty  of  murder  in  the  first  degree,  and  judgment  thereon, 

the  defendant  appealed. 

Robert  D.  OUmer,  Aitomey-Generai,  and  0.  W.  Ward, 
for  the  State. 

E.  F.  Aydleit  and  W.  M.  Bond,  for  the  defendant 

MoNTGOMEBY,  J.  "No  person  ought  to  be  taken  or  dis- 
seized of  his  freehold,  liberties  or  privileges,  or  outlawed  or 
exiled,  or  in  any  manner  deprived  of  his  life,  liberty  or 
property  but  by  the  law  of  the  land."     And  that  provision  of 
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our  State  CoiLstitution  appplies  as  well  to  the  procedure  and 
manner  of  trial  in  our  Oourta  of  justice  as  it  does  to  tlie 
great  principles  of  law  which  underlie  our  society.  Under 
the  law  of  the  land^  all  persons  charged  with  crime  are  as 
much  entitled  to  a  fair  and  unprejudiced  trial  as  they  are 
to  the  protection  of  their  persons,  their  property  or  their 
reputation.  They  have  the  right  under  the  same  Constitu- 
tion to  have  counsel  for  their  defence,  and  any  wilful  inter- 
ruption of  such  counsel  while  conducting  such  defence,  in- 
tended to  disconcert  and  embarrass,  is  not  only  unlawful  as 
obstructing  and  preventing  a  fair  trial,  but  is  deserving  of 
the  condemnation  of  all  good  citizens. 

In  this  case,  the  prisoner  was  arraigned  on  an  indictment 
for  murder  and  was  convicted  of  that  crime  in  the  first  de- 
gree.  The  evidence  was  entirely  circumstantial;  and  while 
that  character  of  evidence  may,  in  its  very  nature,  produce 
a  high  degree  of  moral  certainty  in  its  application,  yet  it  is 
never  to  be  forgotten  that  it  requires  the  greatest  degree  of 
caution  and  vigilance  in  its  application. 

In  reading  the  record  in  this  case,  it  hardly  seems  possible 
that  the  jury  could  have  given  that  cautious  and  vigilant 
attention  to  tlie  evidence  which  the  law  required  of  them,  or 
to  the  presentation  of  the  prisoner's  case  to  them   by  bis 
counsel  tliat  tliought,  w4iich  the  im'portance  of  the  case  de- 
manded.    In  their  immediate  presence,  one  hundered  peo- 
ple in  their  deliberate  ]mr]x>se  to  prejudice  the  rights  of  the 
prisoner,   committed   a   great  wrong  against  the   OoTnmon- 
wealtli  and  a  contempt  of  the  Court.     On  the  outside  of  the 
court-house,  greater  improprieties  took  place,  for  the   pur- 
pose of  prejudicing  the  prisoner  with  the  jury,      l^o   such 
demonstrations  were  ever  witnessed  in  our  State  before,  and 
for  the  honor  of  the  Commonwealth,  such  ought  never  to  be 
repeated. 

In  the  statement  of  the  ease  bv  his  Honor,  he  said  :    ** After 
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the  evidence  waa  all  in,  and  while  one  of  Uie  counsel  was 
making  the  closing  argument  for  the  prisoner,   about  one 
hundred  people,  being  about  a  fourth  of  those  present  in  the 
court-room,  as  if  by  concert,  left  the  room.     Soon  thereafter, 
while  the  same  counsel  was  addressing  the  jurf,  a  Sre  alann 
was  given  near  the  court-house,  which  caused  a  number  of 
other  persons  to  leave  the  court  room.     The  Court  is  of  opin- 
ion, and  so  finds  the  fact,  that  tbc8i>  dcinonstrations  were 
made  for  the  purpose  of  breaking  the  force  of  the  counsel's 
argument.     But  tho  C?ourt  does  not  find  that  the  jury  were 
influenced  thereby.     There  is  no  motion  made  by  the  pris- 
oner to  set  aside  the  verdict  in  consequence  of  said  conduct." 
Sufficient  excuse  was  made  here  by  the  counsel  for  the 
prisoner  for  the  failure  to  make  the  motion  for  a  new  trial 
in  the  Court  below  to  justify  the  Attorney-General  in  con- 
senting to  an  agreement  to  consider  the  motion  as  having 
been  entered  at  the  proper  time,  which  he  did.     In  such  a 
case  as  this,  it  waa  not  indispensable  that  a  finding  by  his 
Honor  that  the  jury  had  been  influenced  by  the  conduct  of 
the  offenders,  should  have  been  made.     The  disorderly  pro- 
ceedings assumed  such  proportions  as  to  warrant  this  Court 
in  declaring  that  the  trial  was  not  conducted  acording  to  the 
law  of  the  land.     The  propriety  of  our  ruling  is  strength- 
ened hy  the  circumstances  that  contempt  proceedings  were 
not  commenced  against  those  offending,  and  that  no  motion 
TvaB  made  to  set  the  verdict  aside  and  for  a  new  trial  after 
such   imheard-of  demonstrations.     The  counsel  for  the  pris- 
oner, in  his  argtiment  here,  in  response  b>  a  question,  stated 
that   if   the  verdict  had  been  set  aside,  the  prisoner  would 
■  bave  met  a  violent  death  on  the  instant 

The  prisoner  must  not  only  be  tried  according  to  the  forma 
of  law,  these  forms  being  inclnded  in  the  expression  "the  law 
of  the  land,"  but  his  trial  must  be  unattended  hy  such  in- 
fluencee  and  such  demonstrations  of  lawlessness  and  intimi- 
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dation  as  were  present  on  the  former  occasion.     The  Courtf 
must  stand  for  civilization,  for  the  proper  administration 
of  the  law  in  orderly  proceedings.     There  must  be  a  new 
trial  of  this  case. 
New  Trial. 

Glark^  J,  concurring.  The  Judge,  having  found  as  a 
fact  that  the  demonstrations,  within  and  without  the  court 
room,  were  made  "for  the  purpose  of  breaking  the  force  of 
the  counsel's  argument,"  the  magnitude  and  nature  of  those 
demonstrations  were  such  as  to  require  a  new  trial.  The 
administration  of  justice  must  not  only  be  fair  and  unbiased, 
but  it  must  be  above  any  just  suspicion  of  any  influence,  save 
that  credit  which  the  jury  shall  give  to  the  evidence  before 
them.  It  is  of  vital  importance  to  the  public  welfare  that 
the  decisions  of  Courts  of  justice  shall  command  respect,  but 
this  will  be  impossible  if  there  is  ground  to  believe  that  ex- 
traneous influence  of  any  kind  whatever  has  been  brought  to 
bear. 
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STATE  T.  TAYLOR. 

(Filed  September  30.  1902.) 

I.  FALSE  PRETENSES — A.gency—The  Code.  Sec.  1025. 

It  is  sufflcleBt,  to  constitute  the  ofteace  of  obtaining  goods  noder 
false  pretenses,  tbat  tbe  false  representatiouB  were  made  to 
an  agent  of  the  owner  of  tbe  goods, 

I.  FALSE  PRETENSES — Agency— The  Code,  Bee.  lOZS. 

In  an  Indictment  for  false  pretenees,  tbe  fact  that  the  false  repre- 
sentations were  made  to  an  agent  of  the  owner  of  the  prop- 
erty, and  that  the  agent  was  not  empowered  to  pass  title  to 
the  property,  does  not  change  the  offence  to  larceny. 

I.  FALSE    PRETENSES— indictment— TAe    Code,    Bee.    1025— Aoti 
1891,  Chap.  ZOS. 
An  indictment  for  false  pretenses  must  charge  that  the  olfenBa 
was  done  feloniously. 

Indictment  against  D,  L.  Taylor,  heard  by  Judge  George 
H.  Brown,  at  August  Term,  1902,  of  the  Superior  Court  of 
Ceaven  County.  From  an  order  quashing  the  indictment, 
the  State  appealed. 

Robert  D.  Gilmer,  Attomey-GeneTal,  and  D.  L.  Ward,  for 
the  State. 

W.  D.  Mclver,  for  the  defendant. 

OooK,  J.  Counsel  for  the  defendant  moved  to  quash  the 
bill  of  indictment  on  the  ground  that  the  facts  stated 
therein  did  not  constitute  an  indictable  ofEence,  and  for  de- 
fects apparent  on  the  bill.  His  Honor  sustained  the  motion 
to  quash  upon  the  ground  that  the  facts  set  out  in  the  bill 
did  not  constitute  the  offense  of  obtaining  goods  under  false 
pretenses,  and  then  offered  to  grant  leave  to  the  Solititor  to 
send  a  nerp-  bill  to  the  Grand  Jury.  The  Solicitor  declined 
to  send  a  new  bill,  upon  the  ground  that  the  bill  stated  facta 
relied  on,  and  excepted  and  appealed. 
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The  bill  of  indictment  was  as  follows:  "The  jurors  for  the 
State,  upon  their  oaths  present,  that  D.  L.  Taylor,  late  of  tbe 
county  of  Craven,  on  the  . . .  day  of  May,  1899,  at  and  in 
the  county  of  Craven  and  State  aforesaid,  unlawfully  and 
kijowingly,  designing  and  intending  to  cheat  and  defraud 
Emma  Wynne,  of  her  goods,  moneys,  chattels  and  property, 
did  then  and  there  unlawfully  and  designedly  falsely  pretend 
to  one  Mike  Fisher,  the  agent  of  the  said  Emma  Wynne, 
knowingly,  that  a  certain  cow  then  in  the  possession  of  said 
Mike  Fisher,  agent  of  said  Enmia  Wynne,  the  property  of 
the  said  Emma  Wynne,  was  his  cow.  That  said  Emma 
Wynne  had  sold  the  said  cow  to  him,  D.  L.  Taylor,  for  a  debt 
of  $10,  due  him'  by  the  mother  of  the  said  Emma  Wynne. 
AMiereas,  in  truth  and  in  fact,  had  not  sold  or  transferred  the 
said  cow  to  him,  the  said  I).  L.  Taylor,  as  he,  the  said  D.  L. 
Taylor,  then  and  there  know  to  be  false,  by  color  and  means 
of  which  said  pretense  and  pretenses,  he,  the  said  D.  L.  Tay- 
lor, did  then  and  there  unlawfully,  knowingly  and  design- 
edly obtain  from  the  said  Mike  Fisher,  agent  of  said  Emma 
Wynne,  the  said  cow,  being  then  and  there  the  property  of 
the  said  Emma  Wynne,  with  intent  to  cheat  and  defraud  the 
said  Emma  Wynne,  to  the  great  damage  of  the  said  Emma 
Wynne,  contrary  to  the  form  of  the  statute  of  such  case  made 
and  provided,  and  against  the  peace  and  dimity  of  the 
State.'' 

Section  1025  of  The  Code,  under  whieli  this  bill  is  drawn, 
prescribes :  "That  if  any  person  shall  knowingly  and  design- 
edly, by  means  of  *  *  *  or  other  false  pretense  wbat- 
soovor,  obtain  from  any  person  *  *  *  any  money, 
^(lods  or  property  or  other  thing  of  value  *  *  *  with 
intent  to  cheat  or  defraud  any  person,  *  *  *  guch  per- 
S(»n  shall  be  guilty  of  a  misdemeanor  for  fraud  and  deceit, 
and  imprisoned  in  the  penitentiary  *  *  *  Provided 
further,  That  it  shall  be  suflScient  in  any  indictment  for  dh 
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taining  or  attempting  to  obtain  any  such  property  by  false 
pretenses,  to  allege  that  the  party  accused  did  the  act  with 
intent  to  defraud,  without  alleging  an  intent  to  defraud  any 
particular  person,  and  without  alleging  aay  ownership  of  the 
chattel,  money  or  valuable  security ;  and  on  the  trial  of  any 
Bich  indictment,  it  shall  not  be  necessary  to  prove  an  intent 
to  defraud  any  particular  person,  but  it  ^all  be  sufficient 
to  prove  that  the  party  accused  did  the  act  charged  with  the 
intent  to  defraud." 

Counsel  for  defendant  contends  that  the  bill  can  not  be 
sustained,  because  the  false  representations  are  charged  to 
have  been  mad©  to  the  agent  and  not  to  the  principal.  This 
contention  can  not  be  sustained ;  for  it  is  well  settled  that  it 
is  not  necessary  that  the  pretense  should  be  made  to  the  prin- 
cipal, but  if  made  to  an  agent,  by  means  of  which  the  prop- 
erty of  the  principal  is  obtained,  it  is  sufficient.  McLain  on 
Oiminal  Law,  Vol.  I,  Sec  688;  Stale  v.  Crawley,  39  N.  J., 
264;  Wharton  CMm.  Law.,  Sec.  2145. 

OounBel  further  argued,  that  if  the  above  contention  is 
not  sound,  then  the  agent  was  entrusted  with  the  possession 
only  of  the  property,  and  had  no  authority  to  pass  the  title 
of  the  principle  to  the  defendant;  and  if  so,  then,  inasmuch 
as  only  the  possession  passed,  and  the  owner,  his  principal, 
did  not  part  or  intend  to  part  with  her  titlp,  a  bill  for  false 
pretense  will  not  lie.  Upon  general  principle  this  is  so,  for 
that,  if  the  poesession  was  obtained  by  fraud  with  intent,  at 
the  time  of  receiving  if,  to  convert  to  his  own  usp,  and  the 
owner  intended  to  part  with  the  possession  only,  and  not  with 
the  tiile  to  the  property,  the  offense  would  be  larceny ;  while, 
if  the  owner  intended  (though  upon  the  fraudulent  repre- 
Bontation)  to  part  with  the  title  as  well  a-s  jtossession,  it 
would  be  a  case  of  obtaining  goods  under  false  pretense. 
This  position  is  well  sustained  by  the  authorities.  Smith  v. 
People,   53  N.  T.,  Ill;  13  Am.  Eep.,  474;  Reg  v.  Robins, 
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6  Cox  Crim.  Cases,  420 ;  Kelly  v.  People,  13  N.  Y.,  509 ; 
Beg  V.  Kilhan,  11  Cox  Cr.  Cases,  561 ;  State  v.  Vickery, 
19  Tex.,  326 ;  Pitts  v.  State,  5  Texas,  122 ;  Com.  v.  Barry, 
124  Mass.,  325. 

But  our  statute  so  modifies  the  general  principle  that  the 
question  of  title  or  ownership  is  not  material.  It  provides 
that  it  shall  be  sufficient  to  allege  that  the  party  accused  did 
the  act  "without  alleging  any  ownership  of  the  chattel,"  and 
on  the  trial  it  shall  be  sufficient  to  prove  that  the  party  ac- 
cused did  the  act  charged  with  an  intent  to  defraud,  without 
alleging  an  intent  to  defraud  any  particular  person.  So,  the 
gravamen  of  our  statutory  offence  is  the  fraudulent  obtain- 
ing possession  of  the  property  with  the  irderd  to  cheat  and  de- 
fraud, and  it  is  not  necessary  to  allege  or  prove  that  any  per- 
ticular  person  was  cheated,  or  who  owned  the  property.  The 
intent  of  the  Legislature,  with  reference  to  the  principle  in- 
volved, is  expressly  stated  in  the  statute  itself,  and  is  as  fol- 
lows: ^^ Provided,  That  if  on  the  trial  of  any  one  indicted 
for  such  misdemeanor  it  shall  be  proved  that  he  obtained 
the  property  in  such  manner  as  to  amount  to  larceny,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  the 
misdemeanor,  afad  no  person  tried  for  such  misdemeanor 
shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon 
the  same  facts." 

His  Honor  erred  in  quashing  the  bill,  upon  the  grounds 
stated,  to-wit,  that  the  facts  set  out  in  the  bill  do  not  consti- 
tute the  offence  of  obtaining  property  under  false  pretense 
under  our  statute. 

But  counsel  further  contends  that  the  bill  is  insufficient,  in 
that  it  fails  to  charge  that  the  offence  was  done  feloniously. 
This  exception  to  the  bill  is  sustained,  and  for  this  reason  it 
should  have  been  quashed.  Acts  1891,  Ohap.  205 ;  State  v. 
Skidmore,  109  K  O.,  795. 

Affirmed. 
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STATE  T.  GODLDING. 

(Filed  October  21,  1902.) 

FISH  AND  FISHERIES— Clom  Beds—TJie  Code,  Bee9.  SS9I.  SSSS— 
Ads  1893.  Chap.  887,  Sec.  Z~-AcU  1895,  Chap.  160—Actg  1S97, 
Chap.  IS— Acta  1901,  CTwp.  250. 
Under  Sections  3391  and  3393  of  The  Code,  clam  beds  may  be 
laid  oft  and  pereons  Indicted  for  tablng  clams  tberetrom. 

Indictmeht  against  George  Gflulding,  heard  by  Judge 
Henry  R.  Bryan,  at  Fall  Term,  1901,  of  tJie  Superior  Court 
oi  Cabteeet  County.  From  an  order  granting  the  warrant, 
the  State  appealed. 

Robert  D.  Gilmer,  Attorney-General,  and  A.  D.  Ward,  for 
the  State. 

D.  L.  Ward,  for  the  defendant. 

Ci-ARK,  J.  This  was  a  criminal  proceeding  begun  before 
a  justice  of  the  peace  and  taken  by  appeal  of  the  defendant  to 
the  Superior  Court,  charging  the  defendant  for  unlawful  and 
wilfully  entering,  gathering  and  taking  away  clams  from  the 
clam  beds  of  one  Effie  Gillikin,  said  bed  being  situated  in 
North  Kiver,  without  her  permission,  in  violation  of  The 
Code,  Section  33!)3.  In  the  Superior  Court  the  warrant  waa 
quashed  and  the  State  appealed. 

This  presents  the  question  whether  private  elam  beds*  in 
public  waters  are  now  authorized.  The  Code,  Sec.  3391, 
authorized  the  clerks  of  the  Superior  Court  to  grant  license 
to  make  oyster  or  clam  beds  in  the  waters  of  the  State  in  the 
manner  prescribed  by  Section  3390;  and  Section  3393  made 
made  it  a  misdemeanor  to  take  away  oysters  or  clams  there- 
from- Chapter  287,  Sec.  3,  Laws  1893,  repealed  Section  3391 
of  The  Code,  but  prescribed  a  new  mode  in  which  beds  might 
he  authorized.     Said  Chapter  287,  Laws  1893,  waa  itself 


716  IX  THE  SUPREME  COURT.  [131 


State  v,  Gouxding. 

repealed  by  Chapter  160,  Laws  1896  (except  as  to  Onslow 
County).  This  repeal  of  the  repealing  statute  reinstated 
The  Code,  Sec.  3391,  except  as  to  Onslow  County  which  is 
not  here  in  question.  Brinhley  v.  Swicegood,  65  N.  C,  626; 
Endlich  on  Statutes,  Sec.  475 ;  Sutherland  on  Statutes,  Sees. 
162,  168. 

Chapter  160,  Laws  1895,  was  it^-elf  repealed  by  Oiapter 
13,  Laws  1897,  and  new  provisions  enacted  applying  only  to 
oyster  beds.  Thus  we  have  again  a  repeal  of  The  Code,  Sec 
3391,  since  this  put  in  force  again  the  statute  of  1893,  which 
repealed  that  section  of  The  Code.  But  still  the  clam  bed 
would  be  authorized  by  the  mode  prescribed  in  the  Act  of 
1893,  and  there  is  no  controversy  here  as  to  the  mode,  but 
only  as  to  the  power  to  authorize  clam  beds,  and  that  has 
.  never  been  repealed.  Chapter  250,  Laws  1901,  is  the  latest 
Act  and  applies  only  to  oyster  beds,  but  Section  23  thereof 
expressly  repeals  the  above  cited  statutes  of  1893  and  1897, 
the  effect  of  which  is  to  put  again  in  force  the  statute  of  1895 
and  the  above  cited  section  3391  of  The  Code,  unless  they 
were  in  conflict  with  said  Act  of  1901.  But  so  far  as  the 
matter  now  in  hand  is  concerned.  The  Code,  Sec.  3391,  is 
aciditional  to,  and  not  in  conflict  with  the  Act  of  1901. 

There  has  been  at  no  time  a  repeal  of  Section  3393,  mak- 
ing it  a  misdemeanor  to  take  clams  or  oysters  from  their  beds 
without  consent  of  the  owner.  The  only  change  has  been 
made  in  the  alternate  enactment  and  repeal  of  section  3391 
as  to  the  manner  of  allowing  private  clam  or  oyster  beds  to  be 
laid  off  in  public  waters.  The  last  statute  provides  a  new 
method  of  laying  off  such  oyster  beds,  but  leaves  in  force  the 
old  authority  (The  Code,  Sec.  3391)  to  lay  off  clam  beds. 

If  this  bed  has  not  been  properly  laid  off,  that  would  be  a 
matter  of  defence  on  the  proof,  and  is  not  urged,  and,  indeed, 
could  not  be,  upon  a  motion  to  quash  the  warrant. 

In  quashing  the  warrant,  therefore,  there  was 

Error. 
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State  v.  MoKnioht. 


STATE  V.  Mcknight. 

(Filed  October  21,  1902.) 

PHYSICIANS  AND   SVRQEONS^PracHcing  Medidne-^IAcenaea— 
Osteopathy— Acts  1885,    Cha/p   Ill—Acts  1889,   Chap.   181— -The 
Code,  Bees,  S124,  SlSi. 

An  osteopath  is  not  required  to  secure  license  to  practice  his 
profession. 

Indictment  against  Harry  P.  McKnight,  heard  by  Judge 
W.  S.  O'B.  Robinson  and  a  jury,  at  August  Term,  1902,  of 
the  Superior  Court  of  Mooeb  County.  From  a  judgment  of 
guilty  on  a  special  verdict,  the  State  appealed. 

Indictment  for  practicing  medicine  without  license,  tried 

before  Robinson,  J.,  and  a  jury,  August  Term,  1902,  Moore 

Superior  Court.     The  jury  returned  the  following  special 

Ferdict :  "That  the  defendant  advertised  in  the  Free  Press,  a 

newspaper   published   in    Southern   Pines,    Moore   County, 

jVorth  Carolina,  before  the  finding  of  the  bill  of  indictment 

herein,  his  profession  or  business  in  the  following  words,  to- 

M^it :  ^Dr.  Harry  McKnight     All  acute  and  chronic  diseases 

successfully  treated  without  drugs  or  medicines.  Office  hours, 

nine  to  eleven  a.  m. ;  two  to  five  p.  m. ;  seven  to  eight-thirty 

p.  m.      Second  floor  brick  building,  opposite  depot.' 

^^'That  about  the  first  of  the  year,  1902,  the  defendant  came 
Southern  Pines,  in  Moore  County,  opened  an  office,  at  the 
door  of  which  he  placed  his  sign,  in  these  words:  ^Office  of 
Dr.  Harry  McKnight,'  and  began  the  treatment  of  acute  and 
chronic  diseases  without  drugs  or  medicines ;  that  the  defend- 
ant  had  nnnierons  patients,  and  claimed  to  treat  as'  many 
pationts  as  any  other  physician  in  Southern  Pines;  that  his 
treatment  of  said  patients  did  not  consist  in  the  administra- 
tion   of  dnigs  or  medicines,  but  in  manipulation,  kneading, 
flex  in  I?  and  rubbing  the  body  of  his  patients,  and  in  the  ap- 
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plication  of  hot  and  cold  baths,  and  in  preacribing  rules  for 
diet  and  exercise,  and  made  use  of  these  different  procesBes 
for  different  patients ;  that  the  defendant  took  supr^ne  charge 
of  the  cases  of  his  patients,  with  a  view  of  effecting  a  cnra 
and  restoring  hia  patients  to  sound  bodily  health ;  that  the 
defendant  wa&  engaged  in  the  general  practice  of  osteopathy, 
and  professed  to  effect  the  cure  of  diseases  by  the  practice 
of  that  science;  that  he  also  practiced  hypnotism  and  su^^ 
tion  under  hypnotism,  such  as  deep  breathing,  and  magnetio 
healing,  and  the  like,  for  the  purpose  of  effecting  a  cure  and 
restoring  his  patients  to  sound  bodily  health;  that  the  de 
fendant  exhibited  a  diploma  issued  by  the  Columbia  College 
ot  Osteopathy,  duly  incorporated  under  the  laws  of  Illinois, 
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Robert  D.  Oilmer,  Attorney-General,  and  W.  J.  Adams, 
for  the  State. 

Harry  P.  McKnight,  in  propria  persona,  for  defendant. 

Claek,  J.  Chapter  117,  Laws  1885,  amending  The  Code, 
Sec,  3132,  under  which  this  bill  was  drawn,  reads  aa  follows: 
"Section  3122.  And  any  person  who  shall  begin  the  practice 
of  medicine  or  surgery  in  this  State,  for  fee  or  reward,  after 
the  passage  of  this  act,  without  first  having  obtained  license 
from  said  board  of  examiners,  shall  not  only  not  be  entitled 
to  sue  for  or  recover,  before  any  Court,  any  medical  bill  for 
services  rendered  in  the  practice  of  medicine  or  surgery,  or 
any  of  the  branches  thereof,  but  shall  also  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  not  lesa 
than  twenty-five  dollars  nor  more  than  one  hundred  dollars, 
or  imprisoned  at  the  discretion  of  the  Court  for  each  and 
every  offense ;  Provided,  that  tliis  act  shall  not  be  construed  to 
apply  to  women  who  pursue  the  avocation  of  midwife;  and 
provided  further,  that  this  act  shall  not  apply  to  regularly 
licensed  physicians  and  surgeons  resident  in  a  neighboring 
State."  This  last  clause  has  since  been  modified.  Laws 
1889,  Chap.  181. 

The  constitutionality  of  this  act  was  discussed  and  af- 
firmed. State  V.  Call,  121  N.  C,  643.  The  simple  question, 
therefore,  upon  the  facts  set  out  in  the  special  verdict  is 
whether  one  who  practices  "osteopathy"  is  indictable  if  he 
has  not  procured  the  license  required  for  any  one  by  the 
flbore  section  before  beginning  "the  practice  of  medicine  or 
surgery." 

The  special  verdict  finds  that  the  defendant's  "treatment  of 
hia  patients  did  not  consist  in  the  administration  of  dnigs  or 
medicines,  but  in  manipulation,  kneading,  flexing  and  rub- 
bing the  body  of  hia  patients,  and  in  the  application  of  hot 
and  cold  baths,  and  in  prescribing  rules  for  diet  and  exercise, 
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*  *  *  that  the  defendant  was  engaged  in  the  general 
practice  of  osteopathy,  and  professed  to  effect  the  cure  of  disr 
eases  by  the  practice  of  that  science;  that  he  also  practiced 
hypnotism  and  suggestion  under  hypnotism."  It  is  also 
found  that  '*upon  two  occasions  he  used  a  small  surgeon's 
knife  in  opening  an  abscess  in  the  mouth  of  one  Shedd,  but 
charged  no  fee  for  his  services." 

The  only  surgery  was  ''without  fee  or  reward,"  an  act  of 
charity,  and  that  was  incidental  and  not  in  the  usual  course 
of  the  practice  of  osteopathy.  It  can  not  be  said  that  one 
''practices  medicine  and  surgery"  when  he  uses  neither  drugs, 
medicine  nor  surgery. 

Section  3124  requires  the  "Board  of  Medical  Examiners'' 
to  examine  all  applicants  *'to  practice  medicine  or  surgery," 
in  ''anatomy,  physiology,  surgery,  pathology,  medical  hy- 
giene, chemistry^  pharmacy,  materia  medicdj  therapeutics, 
obstetrics  and  the  practice  of  medicine,"  almost  all  of  which 
would  be  useless  knowledge  to  exact  of  an  osteopath  who  de- 
clines to  use  medicine,  drugs  or  surgery,  and  whose  treat- 
ment consists  solely  in  kneading,  flexing  and  rubbing  the 
body,  applying  hot  and  cold  baths,  and  prescribing  diet  and 
exercise. 

It  can  not  be  conceived  that  the  Legislature  would  require 
the  above  examination  for  a  profession  which  eschews  the  use 
of  drugs  and  surgery.  The  medical  society  of  this*  State  be- 
ing ''allopaths,"  would  certainly  not  Recognize  ah  '^osteopath" 
as  (mo  of  their  bodv,  any  more  than  they  would  a  "home- 
opath,"  nor  license  any  one  to  pursue  that  calling  with  their 
diploma  as  his  authority  so  to  do,  and  if  they  would  not, 
and  we  were  to  hold  it  indictable  to  practice  osteopathy  with- 
out such  liconso,  it  would  he  a  judicial  prohibition  upon  the 
oxorciso  of  tliat  phase  of  healing. 

In  Smith  r.  Fjaiir,  81  X.  Y.,  632,  construing  a  statute  very 
similar  to  ours,  it  is  said :  "To  entitle  a  person  to  a  certificate 
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under  this  provision,  it  would  be  necessary  that  he  should  be 
qualified  either  to  practice  medicine  or  surgery  in  all  its 
branches.     I£  that  was  not  made  to  appear,  he  could  receive 
no  certificate  \mder  the  proviaions  of  this'  act.     For  that  rea- 
son, it  appears  io  be  quite  manifest  that  the  object  of  the 
legislature  in  the  enactment  of  this  chapter  was  only  to  pro- 
vide for  regulating  the  practice  of  medicine  or  surgery,  aa 
tlioae  terms  are  usually  and  generally  understood,  and  con- 
fining them  to  such  significance  it  is  evident  that  they  would 
niit  include  the  occupation  of  the  plaintiff.     The  practice 
of  medicine  is  a  pursuit  very  generally  known  and  under- 
stiK>d,  and  so  also  is  that  of  surgery.     The  former  includes 
the  application  and  use  of  medicines  and  drugs  for  the  pur- 
pose of  curing,  mitigating  or  alleviating  bodily  diseases,  while 
the  functions  of  the  latter  are  limited  to  manual  operations 
usnally  performed  by  surgical  instruments  or  appliances.     It 
was  entirely  proper  for  the  IjCgislature,  by  means  of  this 
chapt*'r,  to  prescribe  the  qualipcationa  of  the  persona  who 
Hii^ht  be  entrusted  with  the  performance  of  these  very  im- 
portant duties.     The  health  and  safety  of  society  could  be 
maintained   and   protected   in   no  other  manner.     •     •     • 
No  such  danger  could  possibly  arise  from  the  treatment  t" 
which  plaintiff's  occupation  was  confined." 

In  State  v.  Lcffrinq,  61  Ohio  St.,  39;  46  L.  R.  A.,  334; 
the  same  conclusion  was  reached,  and  also  in  Nelson  v.  St. 
Board  Health,  22  Ky.,  438 ;  50  L.  R.  A.,  383.  From  this  last 
case  we  learn  that  osteopathy  originated  with  Dr.  A.  T.  Still, 
of  Kirksville,  Mo.,  1871,  and  that  at  a  college  of  osteopathy  in 
that  State,  in  1900  (when  that  opinion  was  filed)  there  were 
ever  five  hundred  students  from  twenty-nine  States,  besides 
several  from  Canada.  And  there  are  doubtles's  other  colleges 
of  osteopathy,  for  the  special  verdict  finds  that  the  defendant 
oxhihitod  a  diploma  from  the  Columbia  College  of  Osteopathy 
In   Illinoia. 

Vol.  131-46 
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It  is  argued  to  us  that  the  science,  if  it  be  a  science,  of 
osteopathy  is  an  imposition.  Of  that,  we,  judicially  speak- 
ing, know  nothing.  It  is  not  found  as  a  fact  in  thib'  verdict. 
We  only  know  that  the  practice  of  osteopathy  is  not  the  "prao- 
tice  of  medicine  or  surgery,"  as  commonly  understood,  and 
therefore  it  is  not  necessary  to  have  a  license  from  the  Board 
of  Medical  Examiners  before  practicing  it  If  it  is  a  fraud 
and  imposition,  and  injury  retiilts,  the  osteopath  is  liable 
both  civilly  and  criminally.  Certainly  "baths  and  die^' 
could  be  advantageously  prescribed  to  many  people,  and  mb-' 
bing  is  well  enough  if  the  patient  is  not  rubbed  the  wrong 
way.  The  real  complaint  ia  that  osteopaths  restrict  them- 
selves to  these  remedies,  and  do  not  resort  to  drugs  and  sur- 
gery, but  that  very  fact  establishes  that  they  do  not  violate 
the  law  requiring  a  license  to  practice  medicine  and  surgery- 
Doubtless  there  is  an  appeal  to  the  imagination,  but  that  is  a 
necessary  ingredient  in  all  systems  of  healing.  Who  does 
not  know  that  a  prescription  by  a  physician,  in  whom  the  pa- 
tient hns  implicit  confidence,  is  oftentimes  more  effective 
than  the  same  treatment  by  one  in  whom  he  has  none,  and 
that  at  times  bread  pills  and  other  harmless  prescriptions  are 
odministcred  with  good  results  ?  The  aim  of  medical  science 
which  is  now  probably  the  most  progressive  of  all  the  profes- 
sions, is-  simply  to  "assist  nature."  Osteopathy  proposes  to 
do  that  bv  other  methods  than  by  the  use  of  medicines  or  the 
surgeon's  knife. 

We  attach  no  weight  to  the  argument  that  the  defendant 
liung  out  hia  sign  and  advertised  himself  as  "Doctor,"     Tie 
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mon  knowledge  tihat  druggists'  clerks  are  ordmarilj  ad- 
dressed as  "doctor,"  Justices  of  the  Peace  are  usually  called 
"judge,"  and  a  teacher  of  the  saltatory  art  always  styles  him- 
self "professor,"  while  "Yarborough  House  Colonels"  and 
"honorables"  by  courtesy  of  like  tenor  are  abnoBt  as 

"  Thick  aH  autumoal  leaves  that  straw  the  brooks, 
"In  vallombrosa." 

Certainly  the  Courts  can  not  abate  a  man  as  a  nuisance  be- 
cause some  one  gives  him,  or  he  gives  himself,  a  title. 

If  the  General  Assembly  shall  deem  osteopathy  a  legiti- 
mate calling,  it  may  see  fit  poesibly  to  secure  educated  and 
skilled  practitioners  by  requiring  an  examination  and  license 
by  learned  osteopaths  of  applicants  for  license,  but  certainly 
the  examination  would  be  on  subjects  appropriate  to  secure 
competency  therein,  and  not  on  an  entirely  different  course  of 
learning,  such  as  that  prescribed  for  applicants  to  practice 
"medicine  or  surgery."     State  v.  Gravett,  65  Ohio  St.,  289 ; 
55  L.  R.  A.,  791.     Dentistry  is  not  the  "practice  of  medicine 
or  surgery,"  but  it  is  a  related  profession,  as  is  also  pharma*^, 
and  each  has  its  prescribed  course  of  examination  of  appli- 
cants for  license.     Whether  the  same  rights  and  dignity  shall 
be  bestowed  on  osteopathy  is  a  matter  for  the  General  Assem- 
bly, or  if  it  is  found  to  be  a  fraud  and  imposition,  its  exercise 
if.   indictable.     It  seems  that  it  more  nearly  approximates 
"nursing,"  in  many  respects   (though  different  in  others), 
when  taught  as  a  profession,  as  it  now  is. 

The  State  has  not  restricted  the  cure  of  the  body  to  the 
practice  of  medicine  and  surgery — "allopathy,"  as  it  is 
termed —  nor  required  that  before  any  one  can  be  treated  for 
any  bodily  ill,  the  physician  must  have  acquired  a  competent 
knowledge  of  allopathy,  and  be  licensed  by  those  skilled  there- 
in. To  do  that,  would  be  to  limit  progress  by  eatabli&bing 
allopathy  as  the  State  system  of  healing,  and  forbidding  all 
others.       This  would  be  as  foreign  to  our  system  as  a  State 
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church  for  the  cure  of  souls.  All  the  State  has  done  has  been 
to  enact  that  when  one  wishes  to  practice  "medicine  or  sur- 
gery/' he  must,  as  a  protection  to  the  public  (not  to  the  doc- 
tors), be  examined  and  licensed  by  those  skilled  in  "surgery 
and  medicine."  To  restrict  all  healing  to  that  one  kind,  to 
allopathy,  excluding  homeopathy,  osteopathy  and  all  other 
treatments,  might  be  a  protection  to  doctors  in  "surgery  and 
medicine,"  but  that  is  not  the  object  of  the  act,  and  might 
make  it  unconstitutional,  because  creating  a  monopoly.  The 
State  can  only  regulate  for  the  protection  of  the  pubKc 
There  is  also  "divine  science"  (which  some  one  has  said  is 
neither  divine  nor  a  science),  and  there  may  be  other  methods 
still.  Whether  these  shall  be  licensed  and  regulated,  is  a 
matter  for  the  law-making  power  to  determine  before  any 
question  in  that  respect  can  come  before  the  Court.  Cei^ 
tainly  a  statute  requiring  examination  and  license  "before 
beginning  the  practice  of  medicine  or  surgery"  neither  r^u- 
lates  nor  forbids  any  mode  of  treatment  which  absolutely  ex- 
cludes medicines  and  surgery  from  its  pathology. 

All  that  the  Courts  can  declare  upon  the  facts  found  in 
the  special  verdict  is  that  the  defendant's  practice  is  not  "the 
practice  of  medicine  or  surgery,"  and  no  license  from  the 
Medical  Board  of  Examiners  is  required. 

No  Error. 
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(Filed  October  28,  1902.) 


ARSON — Evidence — Threata—BugUiiency — The  Code,  Sec.  985,  Suft- 
lec.  6. 
Where  the  only  evldeiice  against  a  person  accused  ol  burning  a 
barn  Is  threats  made  by  him,  without  any  evidence  connect- 
ing him  with  the  execution  of  eald  threats,  or  with  tbe  or- 
lence  charged,  the  trial  Judge  should  withdraw  the  case 
from  the  jury. 

Indictment  against  J.  L.  Freeman,  heard  by  Judge  Wal- 
ter II.  Neal  and  a  jury,  at  May  Term,  1902,  of  the  Superior 
Court  of  GuiLFOED  County.  From  a  verdict  of  guilty  and 
judgment  thereon,  the  defendant  appealed. 

Robert  D.  Gilmer,  Attorney-General,  for  the  State. 
C.  M.  Steadman,  and  A.  W.  Cook,  ior  the  defendant 

Feb  Curiam.  Indictment  for  burning  a  bam  with  live- 
stock, under  The  Code,  Sec.  985  (6).  The  only  evidence 
again»t  the  defendant  was  threats  made  by  him,  without  any 
evidence  whatever  connecting  him  with  the  execution  of  said 
threats,  or  with  the  offence  charged.  The  Judge  should,  as 
prayed,  have  withdrawn  the  case  from  the  jury.  State  v. 
Ifhodes,  111  N.  C,  647,  is  exactly  in  point.  Indeed,  the  At- 
torney-General, with  commendable  frankness,  conceded  as 
much  on  the  argument  here. 
Error. 
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STATE  V.  BLACKLEY. 

(Filed  October  28,  1902.) 

ESCAPE — Evidence — Sufflciencv — Questions    for    Jury — The    Oo6e, 
Sec.  1022. 

In  an  indictment  for  an  escape,  there  being  evidence  that  the 
officer  tried  in  good  faith  to  prevent  it,  the  questions  of  good 
faith  and  diligence  of  the  officer  are  matters  for  the  Jury. 

Indictment  against  F.  M.  Blackley,  heard  by  Judge  Thos. 
J.  Sliaw  and  a  jury,  at  November  Term,  1901,  of  the  Supe- 
rior Court  of  Grajnville  County.  From  a  verdict  of  guilty 
and  judgment  thereon,  the  defendant  appealed. 

Robert  D.  Gilmer,  Attorney-General,  for  the  State. 
Royster  &  Hohgood,  and  J.  W,  Graham,  for  the  defendant. 

FuEOHEs^  C.  J.  This  was  an  indictment  for  an  escape, 
under  section  1022  of  The  Code.  The  defendant  was  a  con- 
stable in  Granville  County,  and  one  Rogers  was  put  in  his 
custody  with  a  mittimus  from  the  Justices  of  the  Peace  who 
had  investigated  the  case  against  Eogers,  upon  a  warrant 
charging  him  with  rape.  The  facts,  that  the  defendant  was 
a  constable ;  that  Rogers  was  tried  upon  a  warrant  charging 
him  with  rape;  that  sufficient  cause  was  found  to  commit 
him  to  jail,  and  that  he  was  committed  to  the  custody  of  the 
defendant,  with  a  mittimus,  were  shown  in  evidence,  and 
are  not  denied.  This  made  a  prima  facie  case  of  guilt  against 
the  defendant,  under  section  1022  of  The  Code,  and  threw 
the  burden  on  the  defendant  of  showing  that  he  was  not 
guilty.  The  statute  itself  provides  that,  after  the  prima 
facie  case  is  made  out,  "it  shall  then  lie  upon  the  defendant 
to  show  tliat  such  escape  was  not  by  his  consent  or  negligence, 
but  that  he  used  all  legal  means  to  prevent  the  same,  and 
acted  with  proper  care  and  diUgence." 
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The  defeodaut,  for  the  purpose  of  sboTCing  that  he  waa  not 
giiltj,  went  upon  the  witness  stand  in  his  own  behalf,  and 
testified  as  follows : 

"Rogers  was  committed  to  my  custody  by  the  Justices  of 
the  Peace  about  eight  o;'clock  in  the  evening.     I  took  him  to 
Lyon's  store,  and  the  Justices  wrote  out  mittimus  and  handed 
it  to  me.     C.  H,  Parham  came  to  me  at  the  store,  and  said 
there  was  a  crowd  coming  out  from  Oxford  to  lynch  Eogers, 
and  I  heard  this  from  several  other  parties,  Pete  Kearny, 
Phil.  White,  Tom  Mitchell,  and  others  whose  names  I  do  not 
recall,  told  me  so.     There  had  been  several  lyncbings  in  Qran- 
vilie   County.     I  had  no   buggy   at   the   place  of  trial.     I 
lived  two  miles  from  there  by  the  road,  but  one  and  a  quarter 
miles  by  path.     When  I  heard  these  rumors  about  the  lyndi- 
iog,  I  took  Eogers  and  Phil.  White,  and  when  I  got  into  the 
woods  I  told  Phil,  White  to  go  and  summon  some  men  and 
arm  them,  and  to  bring  them  on  to  my  house,  and  that  we 
would  do  something  to  protect  this  man.     I  arrested  Rogers 
on  the  Saturday  before,  and  this  was  on  Tuesday  night.     I 
bad  had  him  in  custody  from  then  until  the  trial.     I  did  not 
put  him  in  the  jail.     The  Justices'  of  the  Peace  told  me  to 
Icecp  him  in  my  custody  until  Tuesday,  when  the  trial  was 
had,      I  did  keep  him  in  my  custody,  and  he  made  no  attempt 
and   showed  no  disposition  to  escape.     After  I  sent  Phil. 
^Vhite  back,  I  went  on  to  Mr.  Dement's  house  and  woke  him 
up  and  summoned  him  to  help  me.     I  then  went  on  to  my 
own  house  and  saw  Ed.  Blackley,  who  is  no  kin  to  me  but 
ab<iiit  t^welfth  or  thirteenth  cousin,  and  works  at  my  place, 
and  gnmmoned  him  as  a  ^lard.     I  carried  the  prisoner  to  my 
house,  but  did  not  keep  him  there  on  account  of  my  wife's 
condition.     She  was  nervous  and  delicate — had  been  an  in- 
valid for  two  years.     I  went  from  my  house  first  to  the  com 
field,  and  the  dew  was  so  heavy  that  Mr,  Dement  suggested 
that  "we  go  back  into  the  old  field.     Ed.  Blackley  went  after 
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friend ;  I  did  not  itandcuff  him ;  did  not  tie  him.     I  never  tie 
H'hite  men.     Only  one  man  went  with  me  and  prisoner  from 
tt'iiton.     There  were  one  hundred  representative  men  there 
when  I  left  the  store,  and  I  could  have  deputized  them  to 
assist  nie.     I  deputized   Philip  White  across  the  road.     I 
hoard  it  from  a  dozen  men  that  Rogers  was  to  be  lynched. 
Two  nf  his  brothers  and  his  friends  were  there.     He  had  a 
hea|)  of  friends  there.     I  went  away  from  there  across  the 
road  inio  a  thick  body  of  woods  with  but  one  man,  and  I  hon- 
eatly  thought  there  was  a  crowd  coming  to  mob  him.     Phil, 
White  is  not  kin  to  me,     I  based  my  judgment  on  the  infor- 
mation given  me  by  Parham.     Parham  was  drinking  some, 
lie  has  been  in  Court.     Did  not  hear  Judge  Qraham  say  re- 
IMirt  as  to  lynching  by  people  from  Oxford  was  false.     I 
knew  he  was  to  be  tried  that  evening,  and  did  not  bring  my 
horse  because  I  was  driving  his  horse  to  my  buggy.     I  had 
sent  my  buggy  home  the  evening  before,  but  did  not  send 
Rogers'  horse.     Some  one  rode  my  horse  up  there  and  I  sent 
him  home  to  be  fed  as  they  went  into  trial.     After  I  heard 
report  of  lynching,  I  decided  not  to  bring  him  to  Oxford  that 
night,     I  did  not  hear  report  until  after  he  was  committed 
to  me.      As  soon  as  I  got  the  mittimus,  I  carried  him  off.     I 
had  not  formed  the  opinion  not  to  carry  hira  to  Oxford  when 
r  sent  my  horse  and  bu^;y  home.     I  did  not  say  to  the  crowd 
at  the  trial,  'Stand  back ;  this  man  is  not  going  to  jail.'     I  did 
not  p^t  hurt  at  the  shooting,  nor  was  my  skin  bruised  or  hurt 
anwvhere.     There  are  three  different  roads  from  Wilton  to 
Oxford.      Sheriff  Fleming  was  at  trial  during  the  afternoon. 
Exr-iteriient  was  pretty  high  after  he  was  found  guilty.     I  did 
not  believe  they  would  find  Rogers  guilty.     I  had  reason  to 
behove  there  would  be  trouble.     I  did  not  ask  Sheriff  Flem- 
ing to  stay  and  assist  me.     After  the  trial  was  over,  it  was 
dark.       T  knew  of  ten  or  twelve  busies  leaving  there  and 
coming   to  Oxford.     I  did  not  consult  Graham,  Hol^ood,  or 


730  IN  THE  SUPREME  OOURT.  [131 

State  v.  Biackiat. 

auy  of  the  Justices  as  to  how  I  should  care  for  the  pristmer. 
Four  or  five  representative  citizens  from  Oxford  were  there. 
I  did  not  take  Refers  to  my  house  to  spend  the  nigit  I 
knew  my  wife's  condition  before  I  took  him  there.  I  made 
up  ray  mind  to  go  by  way  of  Franklinton  and  come  to  Oiford. 
Wlien  I  left  Wilton,  Rogers'  brothers  and  friends  could  We 
seen  iis  if  they  had  looked.  There  were  thick  woods  there, 
into  which  we  went.  I  did  not  tell  my  wife  where  we  were 
going.  We  were  one-fourth  mile  from  road,  and  the  night 
wiis  quiet  and  still.  We  were  in  the  old  pine  field  as  far  is 
from  here  to  the  door  from  the  path.  They  walked  down 
the  ]>atli  and  stcpjied  back  and  commenced  shooting.  Thej 
hit  no  one,  though  they  shot  twelve  or  fifteen  times.  They 
found  nie  about  hnlf  past  nine  o'clock.  I  did  not  regard  this 
as  a  safe  place  to  stay  all  night,  hut  regarded  it  as  safest 
place.  We  had  just  eaten  supper,  hut  bad  not  had  time  to 
get  away.  I  do  not  know  how  they  knew  where  we  were, 
imlcsfi  some  one  watched  us.  My  wife  did  not  know  where 
I  was.  I  ran  before  firing  a  shot.  I  had  a  pistol  with  five 
loads  in  it.  No.  38-calibre.  As  I  ran  I  shot  behind  me.  I 
liave  not  Fcon  Rogers  since  they  took  him  away  from  me  that 
night.     I  know  everybody  in  that  community.     Only  four 
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Sherifi,  and  was  out  all  night.  Ihiring  the  trial  at  Wilton, 
I  was  walking  about  and  trying  to  keep  the  crowd  o£E  the  law- 
j-ers  anad  magistrates.  I  sent  my  hoiBO  home  about  four 
o'clock  in  the  afternoon.  When  the  Justices  put  Rc^rs  in 
my  custody  on  Friday,  they  told  m©  I  could  take  him  and  go 
around  with  him  to  see  his  witnesses'  and  his  lawyers,  and  I 
could  keep  him  with  me.  From  the  time  he  was  arrested  and 
placed  in  my  custody  up  to  the  time  of  the  trial,  he  was  never 
out  of  my  presence.     I  slept  with  him  every  night." 

At  the  close  of  the  defendant's  evidence,  the  Court  in- 
formed the  defendant's  counsel  that  if  the  defendant's  evi- 
dence was  believed,  he  was  guilty,  and  the  Court  ro  charged 
the  jury.  Defendant  excepted;  verdict  of  guilty;  judgment 
and  appeal  by  defendant. 

In  this  there  was  error.     The  statute,  The  Code,  1022, 
provides  that  the  defendant  may  "show  that  such  escape  was 
not  by  his  consent  or  negligence,  but  that  he  had  used  all  legal 
means  Ut  prevent  the  same,  and  acted  with  proper  care  and 
diligence."     The  defendant  swears  that  the  escape  was  not 
with  his  consent,  and  that  he  acted  in  good  faith  in  trying  to 
prevent  it.     He  testifies  that  he  was  told  by  a  number  of  per- 
sona that  a  crowd  was  coming  from  Oxford  to  lynch  the  pris- 
oner ;   it  was  then  night,  and,  to  avoid  the  lynchers,  he  con- 
cluded not  to  carry  Rogers  to  Oxford  that  night,  but  to  con- 
ceal him  until  morning,  and  for  that  purpose  he  took  him  into 
a  dark  wood.     There  was  great  excitement  at  the  close  of  the 
trial,   and  he  did  not  feiimmons  any  of  the  large  and  excited 
cro^vd  to  assist  him,  but  did  snmmons  others  after  he  left  the 
filace  of  trial.     But  his  principal  object  was  to  conceal  him 
until    morning.     There  had  been  several  lynchings  in  Gran- 
viUn   Oounty,  and  he  l>elieved  the  report  that  a  crowd  was 
coming-  from  Oxford  to  lynch  Rogers;  and  when  they  were 
attached  and  Rogers  taken  from  him  by  force,  he  thought  it 
■was  the  lynchers  and  he  begged  them  not  to  lynch  him,  but 
to  let  him  have  a  fair  trial. 
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It  \ias  suggested  on  the  argument  that  what  the  defendant 
tealifiet!  to  was  not  true;  that  he  waa  playing  false;  that  it 
was  the  friends  of  Kogers  who  attacked  and  rescued  RogeB 
for  the  piir|)ose  of  liberating  him,  and  not  for  the  purpose  of 
lynching  him.  Suppose  this  waa  so  (and  we  do  not  b»ybnl 
what  there  are  circumstances  tending  to  show  this  to  be  tie 
case),  did  the  Court  have  the  right  to  pass  upon  this  fact  and 
say  it  was  so  ?  Or  waa  it  not  a  matter  to  be  passed  upon  and 
found  by  the  jury? 

To  sustain  the  judgment  of  the  Court,  we  would  have  to 
hold  tliat  the  Court  had  the  right  to  try  the  fact  of  good  faith, 
of  due  diligence,  and  that  he  had  not  used  due  diligence,  or 
that  the  defendant  was  in  a  conspiracy  with  the  friends  of 
Rdjrers  to  release  him,  and  did  not  believe  a  mob  was  coming 
from  Oxford  to  lynch  him,  but  that  story  was  only  a  sham  and 
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lor  the  jury  and  not  for  the  Court.  iStaie  v.  Hopkins,  180 
K.  C,  647.  It  is  like  finfliTig  the  felonioua  intent  in  a  trial 
for  larceny.  iStaie  v.  Coy,  119  N,  C,  901.  Where  a  party 
is  indicted  for  an  assault  and  battery,  the  question  of  exces- 
sive force  is  a  queation  for  the  jury  and  not  for  the  Court. 
atate  V.  Ooode,  130  N.  C,  651.  In  the  case  of  iitate  v. 
Lewis,  113  if.  O.,  022,  which  was  an  indictment  for  escape, 
the  Court  held  that  if  the  defendant  was  too  sick  to  give  the 
matter  his  personal  attention,  that  would  excuse  him  if  he 
had  used  due  diligence  in  selecting  his  deputy  who  had  the 
prisoner  in  charge,  and  these  were  questions  of  fact  to  be 
found  by  the  jury.  There  is  error. 
New  Trial. 


(Filed  NoTemt>er  18,  1902.) 


1.  HOMICIDE— J/arder — first  Degree — Premeditation  ond  Deliber- 
ation— Evidence — Sufflciencv — Acts  1S93,  Chap.  85. 
Tbere  Ib  not  In  thU  case  sufflcleat  evidence  o(  premeditation  to 
sustain  a  conviction  of  murder  tn  the  first  degree. 

CcABK  and  Montoomebt,  JJ.,  dlseenting. 

iNtiicTiiKNT  against  June  Bishop,  John  Belfield  and  Jas. 
Stevenson,  heard  by  J  udge  George  H.  Brown  and  a  jury,  at 
April  Term,  1902,  of  the  Huperior  Court  of  Beetie  County. 
From  a  verdict  of  guilty  of  murder  in  the  first  degree  and 
judgment  thereon,  the  defrndants  appealed. 

Robert  D.  Gilmer,  AltoiiicAj-Gene.ral,  and  L.  L.  Smith,  for 
the  State. 

W.  li.  Johnson,  for  the  defendants. 
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FuKciiKSj  C.  J.  The  prisoners  are  indicted  for  the  ma- 
der  of  Ttiomas  Stevenson,  found  guilty  of  murder  in  tlie  fint 
degree,  and  are  now  under  sentence  of  deatii.  Tte  evidenoe 
discloses  the  following  facts : 

O.  T.  Peele  is  a  merchant  in  Bertie  County,  and  on  the 
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It  seems  that  the  deceased  was  shot  in  four  places,  and  a^' 
many  as  seven  shot  holes  were  in  his  clothing,  and,  from  the 
evidence  of  Dr.  Capehart,  the  shots  were  fired  from  behind. 
Some  of  the  witnesses,  who  were  some  distance  from  the  place 
of  the  homicide,  thought  there  were  as  many  as  twenty  shots. 
It  does  not  appear  whether  the  deceased's  pistol  was  empty 
or  loaded.  No  witness  saw  either  of  the  prisoners  shoot,  nor 
buve  a  pistol.  Stevenson  was  killed  almost  instantly.  Mel- 
ton Belfield  escaped,  and  was  afterwards  killed  in  being  ar- 
rested. 

This  was  an  unfortunate  affair.  Two  men  are  dead  and 
three  are  now  under  sentence  of  death.  The  prisoners  are 
further  unfortunate;  the  man  that  was  killed  was  a  white 
man  and  the  prisoners  are  negroes,  and  are  kin  to  Melton  Bel- 
field. 

The  charge  of  the  Court  is  not  sent  up,  and  we  must  pre- 
sume it  was  correct,  except  as  to  the  refusal  to  give  the  special 
instrxictiona  asked  by  the  prisoners.  These  were  as  follows: 
,1.  That  upon  the  evidence,  the  jury  can  not  find  a  verdict 
of  murder  in  the  first  degree. 

2.  That  npon  the  evidence  the  jury  can  not  find  a  verdict 
of  murder  in  the  second  degree. 

3.  That  npon  the  evidence,  the  jury  shoiild  render  a  venliot 
of  not  jguiJty- 

From  the  many  decisions  of  this  Court  since  the  Act  of 
1893,  dividing  murder  into  two  degrees,  the  law  of  murder 
in  the  spcond  degree,  manslaughter,  excusable  and  justifiable 
homicide,  is  the  same  as  before  the  passage  of  that  act,  except 
as  to  the  punishment,  which  is  not  capital  now.  State  v. 
Rhync,  124  N.  C,  847.  And  outside  of  the  enumerated 
eases,  such  as  "poisoning,  lying  in  wait,"  etc,  to  make  the 
crime  murder  in  the  first  degree  and  a  capital  felony,  the 
Siafe  must  prove,  in  addition  to  malice,  that  the  killing  was 
done  -with  "deliberation  and  premeditation;"  And  it  is 
held  that  such  deliberation  and  premeditation  does  not  mean 
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that  the  prisoner  intended  to  kill  at  the  moment  he  gave  the 
fatal  blow.  This  is  not  sufficient.  But  he  must  have  cooly 
and  deliberately  considered  the  consequences  of  his  act  be- 
fore putting  it  into  execution,  in  order  to  make  the  killing 
murder  in  the  first  degree  and  a  capital  felony.  State  v. 
Foster,  130  N.  C,  666,  which  case  carefully  reviews  the  stat- 
ute and  the  decisions  of  this*  Court  thereon,  and  is  an  author- 
ity for  the  law  as  stated  above.  And  we  see  no  evidence  in 
this  case,  showing  or  tending  to  show,  "premeditation"  or 
"deliberation"  on  the  part  of  the  prisoners,  if  they  did  Uie 
killing.  The  store  at  which  the  killing  took  place  was  a  pub- 
lic place,  to  which  parties  were  invited  and  expected  to  go. 
They  were  therefore  not  trespassers'  nor  intruders ;  and  when 
the  difficulty  commenced  between  Melton  Belfield  and  Thos. 
Stevenson  (the  deceased),  and  they  were  ordered  out  of  the 
store,  the  prisoners  immediately  went  out,  and  Jim  Steven- 
son w^ent  back  in  the  store,  took  Melton  by  the  arm,  and  tried 
to  get  him  out ;  Melton  did  not  go  out  immediately,  and  Peele 
gave  him  some  "soda"  and  he  then  went  out.  Peele  then 
turned  and  started  to  the  ware-room  to  weigh  the  meat,  and 
met  the  deceased  going  to  the  door  with  his  pistol,  and  very 
soon  thereafter  the  firing  commenced.  Peele  at  once  turned 
back  and,  when  he  got  to  the  door.  Melton,  deceased,  and 
the  prisoners  were  all  out  in  the  road  about  fifteen  feet  from 
the  store.  The  deceased  was  down.  And  he  saw  no  one 
shoot  except  Melton.  Besides  this  store  being  a  public  place 
where  all  persons  were  invited  to  go,  the  undisputed  evidence 
is  that  one  Joe  Peele  had  that  morning  left  an  order  at  the 
store  to  let  Jim  Stevenson  have  20  pounds  meat  and  a  sack 
of  meal ;  and  that  evening  Peele's  wagon  drove  up  with  the 
prisoners  in  it  or  with  it,  and  they  went  in  the  store,  and 
Jim  asked  if  Peele  had  left  the  order,  and  was  told  that 
he  had. 

Upon  these  facts  the  Court,  though  specially  requiested  to 
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do  60,  refnsed  to  instruct  the  jury  "that  upon  the  evidence  the 
jury  can  not  find  a  verdict  of  murder  in  the  first  d^ree." 
In  refusing  to  give  this  instruction  there  was  error. 

But  to  entitle  the  State  to  a  verdict  for  anything,  it  must 
prove  the  killing  by  the  prisoners.     That  Thomas  Stevenson 
was  killed  there  is  no  dispute.     But  the  evidence  strongly 
lends  to  show  that  he  was  killed  by  Melton  Belfield,  and  the 
prisoners  deny  that  they  killed  him.     Admitting  that  there 
was  some  evidence  tending  to  show  that  there  were  other 
s/jots  fired  besides  those  Melton  fired  (and  this  is  the  only 
evidence  showing  or  tending  to  show  that  any  one  but  Melton 
fired),  not  a  single  witness  points  out  or  identifies  any  one 
except  Melton  that  did  fire.     It  may  be  well  said  from  this 
evidence  that,  if  any  shots  were  fired  except  by  Melton  and 
the  decesaed,  it  was  by  some  one  of  the  prisoners,  but  which 
one,  or  which  two,  was  it  that  fired?     No  witness  saya  or 
undertakes  to  say  which  one  it  waa.     Indeed  they  say  they 
can  not  say  which  one,  nor  can  they  say  that  they  all  fired. 
Unless  this  could  be  done,  then  in  the  entire  absence  of  any 
evidence  that  the  killing  was  the  result  of  a  conspiracy,  agree- 
ment or  understanding  between  the  prisoners,  or  the  prisoners 
and  Melton  Belfield,  to  commit  the  murder,  none  of  the  pris- 
oners can  he  convicted.     If  they  could,  it  would  be  to  convict 
an   innocent  man  rather  than  fail  to  convict  a  guilty  man. 
This   is   not  the  law.     Where  two  or  more  are  indicted  for 
murder,  and  the  evidence  shows  that  one  of  the  prisoner?  is 
guJJiy,  but  the  evidence  fails  to  show  which  one,  they  must 
all  be  aeqxiitted. 

"Although  it  may  be  positively  proved  that  one  of  two  or 
more  persons  committed  a  crime,  yet  it  is  uncertain  which 
i.s  the  tmilty  party,  all  must  he  accpiitted.  No  one  can  be 
ronvicted  till  it  is  established  that  he  is  the  party  who  com- 
mittetl  tJie  nfl'cnse."  Cfimpbell  v.  People,  16  111.,  17.,  61 
Am.    Dec.  49. 

Vol     131—47 


738  IN  THE  SUPREME  OOUKT.  [131 

State  v.  Bishop. 

If  the  evidence  showed  that  all  the  prisoners  participated 
in  killing  James  Stevenson,  then  they  would  all  be  ffuil^  of 
tJie  same  offense,  if  guilty  at  all.     But  we  submit  that  tiie 
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firraity  are  to  be  satisfactorily  proved  by  the  prisoner,  nnless 
they  arise  out  of  the  evidence  produced  against  bim ;  for  the 
law  presunietb  the  fact  to  have  been  founded  in  malice,  until 
the  contrary  appears'."  This  definition  of  murder  at  common 
law  has  been  adopted  by  the  Courts  of  this  State,  and  has 
never  been  departed  from  so  far  as  we  know.  This  definition 
applies  to  murder  in  the  second  degree,  since  tha  Act  of 
1H93  dividing  murder  into  two  degrees. 

But  it  is  now  claimed  for  the  State  that  the  common  law 
definition  presumes  "malice  and  premeditation."  If  this 
were  true,  that  when  the  killing  was  shown  "premeditation" 
was  presumed,  the  State  need  only  show  the  killing  to  make 
it  murder  in  the  first  degree.  If  this  were  so,  it  at  once 
emasculates  the  statute  of  1893,  and  every  murder  would  be 
murder  in  the  first  degree  unless  the  prisoner  could  prove  the 
negative — that  he  did  not  premaditaie.  But  the  statute  itself 
expressly  provides  that  to  make  the  offence  murder  in  the 
first  degree,  the  State  must  prove  the  "premeditation." 

There  was  error  also  in  refusing  to  give  the  second  and 
third  prayers  for  instructions. 
Error. 

The  evidence  is  as  follows:     "Tour  name  is  C.  T.  Peele? 

Yes,     sir.       Did    you    know    Mr.    Stevenson?       Tes,    air. 

Please  state  all  the  facts  concerned  with  the  billing  of  young 

Mr,  Stevenson,     On  the  morning  of  the  9th  April  Joe  Peele 

crme  to  onr  place  of  business  and  told  me  to  let  Jim  Stevenson 

have  twenty  pounds  meat  and  sack  of  meal.     About  an  hoar 

a  wagon  passed  the  door.     About  4   or    5    o'clock   Peele's 

wagon   drove  up.     Jim  Stevenson  walked  in  and  said,  did 

Mr.  Peele  leave  word  here  to  get  any  meat  ?     I  told  him  yea. 

We  -waited  a  few  seconds  and  about  that  time  Jim  Stevenson 

said,   TV^e  want  to  look  at  some  shoes,'    and  Mr.  Stevenson 

said,  'You  go  and  show  them  the  shoes  and  I  will  weigh   the 
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meat  and  ineaL'     Stevenson  went  in  the  grocery  room  and  I 
went  for  the  shoes.     Melton  Belfield  came  in  and  cursed,  and 
in  a  few  minutes  June  Bishop  said  ^Stevenson  (meaning  the 
clerk)  come  on  and  weigh  the  meat.'     John  Belfield  said 
come  on  over  where  they  were,  and  laughed.     Melton  Bel- 
field was  in  there  quarreling  and  I  ordered  him  out  because 
he  was  bringing  on  trouble.     What  happened  then  ?     Melton 
kept  cursing  and  Mr.  Stevenson  spoke  to  him  and  said  he 
was  getting  tired  and  reached  up  and  got  his  pistol  and  Mel- 
ton remarked  he  was  not  scared  of  him.     I  walked  around 
the  counter  and  gave  soda  to  Melton  and  told  him  to  get  out 
That  was  at  the  door.     I  was  going  to  the  door.     Mr.  Steven- 
scn  was  around  the  counter.     I  was  at  the  door.     !N^olx>dv  in 
the  store  but  us  three.     All  rest  went  out  door   (the  other 
three  men.)     John  Belfield  came  back  in  there  and  was  at 
the  door.     He  came  in  there  and  took  hold  Melton's  arm  and 
asked  him  to  come  out,  but  he  did  not  come  out.     John  went 
out.     I  went  with  Melton  to  the  door  and  Melton  called  Mr. 
Stevenson  a  damned  son  of  a  bitch  and  Mr.  Stevenson  made 
for  the  door.     The  three  (defendants)  were  standing  there. 
What  otlier  men  were  there  ?     I  don't  know.     I  left  Mr.  Ste- 
venson standing  in  the  door  and  went  to  the  grocery  room.     I 
got  about  half  way  and  heard  pistols  fire  and  when  I  got 
back  I  saw  Melton  shoot  Mr.  Stevenson.     When  you  got  to 
the  door  did  vou  see  these  other  three  men  ?     Yes,  sir.      How 
far  were  they  ?     Fifteen  or  twenty  yards.     How  many  shots 
were  fired  ?     Fifteen.   (Here  the  witness*  showed  the  posi- 
tions. )     How  near  was  Mr.  Stevenson  to  the  wagon.     He  was 
right  at  the  wagon.     When  you  saw  the  last  shot  fired,  where 
did  you  see  these  three  men  ?     In  the  road.     How  far  'was 
Mr.  Stevenson  ?     Right  there.     Saw*  no  other  men  but  the 
I)risoners  and  some  women  ?     They  were  behind  Melton  Bel- 
field.    When  T  wont  to  the  door  he  fired  the  last  shot  and  wa^ 
standing  over  him.     You  say  Jim  Stevenson  was  one  of  the 
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main  ones ;  what  did  they  all  do  then  ?     They  were  hollowing 
to  Melton  to  eome  on,  coiiie.     I  ran  to  Mr.  Stevenson  and 
found  him  dead.     How  long  did  he  live  ?     A  few  minutes, 
died  right  there  on  the  road.     Did  you  find  any  of  the  bul- 
lets ?     Yes,  sir ;  I  found  one  in  the  grocery  room.     Any  hole 
in  the  side  of  the  house  ?     Yes,  air ;  it  went  in  the  front  hack 
through  and  hit  box  and  fell  in  it     It  was  a  32.     Where 
was'  that  hole  in  side  of  house  ?     It  went  in  diagonally.  (Here 
witness  showed  how  it  went  in.)     Wlien  you  went  out  first 
where  was  Melton  Belfield  ?     He  was  just  a  few  steps  off. 
Where  was  he  standing?     Nearly  in  the  direction  of  that 
hole.     Did  you  find  any  other  bullets?     Yes,  sir;  in  the 
store.     It  fell  out  of  his  clothes.     Is  that  the  bullet?     Yes, 
sir,    38.     Did   you   bring   those   clothes   here?       Yes',    sir. 
(Clothes  were  here  presented  and  examined  and  holes  shown 
to  the  jury.)     Did  you  order  these  parties  out?     Yes,  sir. 
Did  they  go  nut  ?     All  but  Melton.     Did  the  other  three  come 
back  ?     Yes,  sir ;  Melton  remained  in.     What  did  he  say  t 
Helton  called  Mr.  Stevenson  a  damned  son  of  a  bitch.     What 
else  did  he  call  him  ?     Damned  scoundrel,  poor  white  ras- 
cal.     What  connection  are  they  ?     Melton  and  John  Belfield 
are  brothers;  and  June  Bishop  and  Jim  Stevenson  are  Mel- 
ton's brothers-in-law." 

Pross-examination  by  W.  R.  Johnson : 
You  stated  they  went  in  there  to  do  some  trading.  Who 
was  the  leader  ?  Melton.  When  you  ordered  them  out,  did 
thec«  three  prisoners  go  out  ?  Yes,  sir.  They  did  not  take 
any  part  in  the  row,  did  they  ?  Not  specially.  Didn't  these 
men  go  to  Melton  and  ask  him  to  come  out?  John  did.  It 
appeared  to  you  that  they  were  trying  to  stop  the  trouble  t 
Did  yon  find  Mr.  Stevenson's  pistol?  Yes,  sir.  Did  he 
shoot  Melton  Belfield  ?  I  do  not  know.  Did  you  see  pistol 
in  Sfr.  Stevenson's  hands  ?  No,  sir.  Did  these  three  men 
here   appear  to  be  peaceable  ?     Not  particularly ;  th^  were 
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to  the  door  with  the  determination  of  going  there  and  Belfield 
ran.  Did  you  aee  any  other  persons  ?  No,  air ;  no  one  but 
Belfield  and  Stevenson.  You  could  see  no  other  per&xins  hut 
those  two?  I  could  not  think  of  anything  else.  Did  yon 
find  anything  about  the  place  after  he  fell?  Next  day  I 
picked  up  a  ball  just  about  the  place  Mr.  Stevenson  was  lying. 
It  was  a  32.  Yon  know  nothing  about  what  happened  inside 
the  door?  No,  sir.  You  directed  your  attention  just  to 
those  two  3     I  couldn't  think  of  anything  else. 

Cross  examination : — Your  store  is  thirty-seven  yards  from 
Peele's  door  ?  Yea,  sir.  You  said  when  you  came  out  you 
did  not  see  anything  but  Melton  Belfield  bending  over  Mr. 
Stevenson  shooting?  Yes,  sir.  If  these  men  (the  prison- 
ers) had  been  there,  yoa  could  have  seen  them?  The  Khootr 
ing  was  about  over.  I  say,  if  these  men  bad  been  engaged  in 
it,  you  could  have  seen  them  ?     Yea. 

By  the  solicitor: — What  position  was  Stevenson  in  when 
you  got  there  ?  Leaning  on  his  left  arm  and  commenced  lean- 
ing- over  till  he  fell,  and  dying  in  a  few  seconds. 

By  attorney  for  defendant :— Can  you  swear  there  were  as 
many  as  fifteen  or  twenty  shots  ?  Yes,  air ;  sounded  like  pop 
crackera. 

Evidence  of  A.  T.  Liverman,  for  State: — Your  name  is 
Mr.  A.  T.  Liverman?  Yes,  sir.  Were  you  present  in  Hox- 
obel  on  the  evening  of  this  shooting?  Yes,  sir.  About  5 
o'clock  on  the  9th  April  (I  did  not  look  at  the  clock)  I  went 
in  same  directon,  about  thirty  yards,  I  heard  several  pistols. 
I  looked  and  looked  the  road  and  saw  several  men  who  s^med 
to  be  engaged  in  a  wrangling,  and  firing  went  on  and  I  re- 
mained there  when  over  four  or  five  shots  were  fired ;  then 
three  reports  with  alight  lapse  of  time  between  the  shots. 
After  that  I  don't  know  what  took  place.  I  know  there  were 
several  more  pistols.  I  saw  five  men,  four  around  one  who 
seemed  to  be  trying  to  get  away.  I  saw  four  men  who  seemed 
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to  be  pressing  around  the  men.  One  man  was  trying  to 
get  away.  The  four  men  were  trying  to  stop  him.  Two  men 
seemed  to  be  behind  the  wagon.  I  saw  him  when  he  was 
falling.  He  appeared  whiter  than  other  four.  I  saw  one 
man  at  his  feet  and  one  man  at  the  fallen  man  and  one  there. 
Just  as  he  was  falling  the  pistols  were  firing  repeatedly.  I 
saw  two  men  leave  on  right  of  the  wagon  and  one  on  left  of 
the  wagon,  and  one  seemed  to  remain  a  little  longer.  The 
last  man  that  remained  then  ran  off  and  somebody  was  hal- 
lowing, and  I  heard  some  one  say,  "Drive,  drive.'*  I  was 
about  160  yards  from  where  the  firing  began.  I  went  about 
120  vards  from  where  Mr.  Stevenson  fell.  You  could  not 
tell  who  the  men  were  ?  No,  sir.  The  shooting  was  so  rapid 
I  thought  some  stray  bullet  might  come  down  this  way,  and 
kept  aside.  As  soon  as  T  stepped  out  I  saw  last  man  leave. 
Do  you  recall  the  last  shot  i  Xo,  sir ;  the  men  were  standing 
over  him,  and  the  four  men  seemed  to  be  bending  over  toward 
Mr.  Stevenson.  The  wagon  did  not  come  towards  you  ?  No, 
sir;  tiere  were  as  many  as  fifteen  or  twenty  shots*  What 
other  men  besides*  the  four  men  and  the  shot  man  ?  None  at 
all. 

Cross  examination : — Could  you  not  recognize  any  of  the 
men  ?  No,  sir ;  there  was  so  much  smoke,  etc.  I  could  not 
tell  who  was  doing  the  shooting.  You  don't  pretend  to  swear 
that  any  of  these  men  (the  prisoners)  fired  shot  ?     No,  sir. 

Evidence  of  Dr.  A.  Capehart: — ^Where  do  you  live?  Town 
of  Roxobel,  this  county.  The  town  is  situated  at  cross-roads. 
It  crosses  the  road  coming  from  Hertford  County  at  right 
angles.  Do  you  know  where  the  murder  was  committed  ?  At 
the  rrotoh  of  the  road  nearly  in  front  of  Peele's  store.  At 
wliat  angle  was  Mr.  Peele's  store  ?  They  came  from  Kelfoiti 
thero  in  the  left  angle,  this  side.  Did  you  see  any  part  of 
what  occurred  ?  I  did.  Tell  the  jurv.  Where  were  voa 
when  you  first  saw  anything  of  this*  occurrence  ?     I  was  sit- 
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ting  in  my  home  and  my  attention  was  arrested  by  rapid 
firing.     I  looked  out  of  my  window  and  saw  a  number  of 
men  (it's  about  125  yards  to  Peele's  store).     Four  or  five 
men  seemed  to  be  engaged  in  what  appeared  to  be  gun  shoot- 
ing.    Almost  oo-incidentally  with  the  firing,  my  eye  rested  on 
one  of  the  party  falling.     I  saw  three  or  four  men  standing 
around  tJiia  man,  and  it  appeared  that  he  was  being  attacked. 
I  saw  three  fia&lies  of  pistols  almost  at  the  same  time  in  difFei^ 
ent  positions  and  from  different  directions.     These  parties 
who  were  around  the  man,  nearly  prostrate,  were  firing  on 
him.     I  knew  there  were  more  than  one  pistol  being  used, 
because  I  could  tell  from  the  fiasbee.     I  saw  three  of  them 
scamper  off.     The  fourth  remained,  and  fired  parting  shot 
Tn  the  meantime  the  three  that  ran  off  were  calling  to  this 
man,  saying,  "Come  on  Melton ;  hurry,  hurry."     Some  of 
them  got  in  the  wagon  and  said,  "Drive."     There  was  a 
wagon  intervening  between  Peele  Bros.'  store.      (Here  the 
witness  referred  to  the  diagram.)     Did  you  see  anyone  in 
the  road  but  those  four?     I  think  not.     Did  you  recognize 
anyone  at  the  time?     I  did  not.     Did  you  identify  these 
three  men   (the  prisoners)  ?     I  did  not.     Go  on  and  state 
what  you  did  ?     Some  one  came  over  and  asked  me  to  come 
out.      I  went,  and  he  was  dying,  lying  on  hi&'  back  when  I  got 
there.      Describe  all  about  it !     He  was  taken  from  the  road 
jnd  was  carried  to  the  store  and  was  shrouded.     Four  balla 
en  tered  his  body ;  one  on  the  left  side  of  hia  neck ;  one  of  the 
balls  had  hit  him  in  the  back  and  was  in  the  region  of  the 
kidneys ;  the  third  hall  hit  about  six  inches  to  the  left  of  the 
spinal  column  hetwem  the  eighth  and  ninth  ribs,  and  ranged 
infomally;  the  fourth  ball  hit  him  in  the  shoulder,  hit  on 
onteT  border  of  shoulder,  did  not  hit  blade,  passed  in  diagon- 
allj  and  entered  the  lung.     The  ball  that  hit  him  in  the  neck 
went    through  lapel  of  the  coat  in  the  collar.     What  effect 
would  that  have  on  him  ?     All  of  them  would  have  been  neo- 
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oners,  John  Belfield,  James  Stevenson  and  June  Bishop. 
Were  they  the  ones  you  saw  in  the  crowd  around  the  deceased 
man !  Yes,  sir.  Do  you  know  how  many  shots  you  heard  ? 
I  could  not  tell. 

Cross-examination :  How  far  were  you  from  the  scene  of 
trouble?  Two  hundred  yards  from  trouble  to  Mr.  Tyler's 
store.  Were  you  going  at  the  time  towards  the  shooting! 
No,  sir.  When  you  came  out  you  stopped  still?  Yea,  sir. 
They  were  200  yards  and  you  recognized  them  ?  Yes, 
sir.  Do  you  mean  to  swear  on  your  oath  that  you  knew  these 
men  and  could  identify  them  on  your  oath  t  Yes,  sir.  Did 
you  see  either  of  these  men  firing  pistols  ?  No,  At.  Could 
you  not  tell  there  were  more  than  one  doing  the  firing  ?  Smoke 
was  coming  from  more  than  one.  Could  you  see  the  different 
puffs  of  smoke!  Yes,  sir.  What  was  the  position  of  the 
men  ?  All  together.  Did  you  know  who  they  were  ?  No, 
sir.  Did  you  see  these  men  with  pistols !  No,  sir.  Were 
not  these  men  trying  to  get  Melton  Belfield  away  from  there ! 
I  don't  know. 

By  the  solicitor :  You  could  not  recognize  the  men  in  the 
mix-up  ?  No,  sir.  You  recognized  the  men  aa  you  stated  % 
Yes,  sir. 

Evedince  of  Ellen  Belfield,  for  the  defendant: 
Just  tell  what  you  saw  ?     Well,  I  know  Mr.  Stevenson  shot 
Melton  Belfield  twice.     I  am  his  mother.     Where  had  you 
been  that  day !     Kelford.     I  went  in  the  store  after  pepper. 
Where  had  you  heen  ?     Kelford ;  nobody  with  me  but  John. 
I  went  in  Mr.  Peele's  store — me  and  John.     I  got  my  pep- 
per.      Mr.  Stevenson  handed  it  over  the  counter  and  Melton 
caUed   him  a  son  of  a  bitch  again.     Mr.  Stevenson  said  I 
wasn^t  going  to  take  that.     Mr.  Stevenson  came  out  with  his 
pistol.       After  I  saw  the  blood  running  it  frightened  me.     I 
sa^v  the  pistol  in  his  hand  when  he  came  out  of  the  store.     I 
saw  Melton  and  Mr.  Stevenson  shooting.     Who  fired  the  first 
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shot  ?  Mr.  Stevenson  shot  twice  before  Melton  shot  at  all. 
Where  did  Melton  get  his  pistol  ?  I  saw  him  get  it  from  his 
hip  pocket.  He  pulled  it  out  and  shot  four  times.  Mr.  Ste- 
venson did  not  pass  on  by  Melton  ?  No,  sir.  Was  John  in 
the  store  ?  Yes,  sir.  At  what  time  did  he  come  out  ?  All 
were  out  there  when  the  shooting  commenced.  John  came 
out  before  Melton.  Did  you  see  John  with  a  pistol?  No, 
sir.  Hear  him  say  anything  about  the  firing  ?  I  did  not  see 
but  tvvo  pistols. 

C/ross-examination :  You,  the  mother  of  Melton  and  John  I 
Yes,  sir.  Were  any  of  these  men  drinking?  I  don't  know. 
Where  were  you  ?  I  was  in  the  store  when  Melton  got  aft^ 
Mr.  Stevenson  about  the  meat  and  meal  and  cursed  him,  then 
Melton  got  out  of  the  store  and  Mr.  Stevenson  came  to  the 
door  and  shot  twice,  and  Melton  shot  four  times.  Facing! 
Yes,  sir.  After  he  was  on  the  ground  he  shot  three  or  four 
times.  You  remember  about  this  matter  when  it  was 
brought  up  before  the  magistrate's  trial,  and  did  you  say 
when  he  made  the  shot  you  saw  some  man  on  your  left  ?  I 
don't  know  what  happened  after  that.  I  left  them  all  in  a 
bunch.  What  do  you  mean  ?  I  heard  two  pistols — ^Mr.  Ste- 
venson's and  Melton's.  You  say  Mr.  Stevenson  shot  twice 
and  Melton  four  times,  who  was  that  you  saw  shooting  when 
you  testified  before  the  magistrate  when  you  turned  your 
back?  The  reason  I  turned  my  back  was  because  I  was 
sick. 

Evidence  of  Louisa  Stevenson,  for  defendant: 
Where  had  you  been  on  day  shooting  took  place?  Kel- 
ford.  Who  went  there  with  you?  I  went  there  on  the 
wagon.  Who  was  with  you  ?  Dora  Savage,  Melton  and  my- 
self;  June  Bishop  on  cart.  Stopped  at  Mr.  Peele's  to  buy 
some  sugar.  Who  went  in  there  with  you  ?  Brother  June 
and  sister.  June  went  in  there  to  get  some  groceries  Mr. 
Peele  asked  him  to  get.     You  were  in  the  store  all  the  time 
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it  took  place?     I  was  in  there  before.     He  (Melton)  carae 
in  there  nnd  asked  ^Ir.  Stevenson  about  some  groceries  and 
Mr.  SteTenson  told  him  he  had  given  it  to  another,  and  he 
told  Mr.  Stevenson  Mr.  Peele  told  him  to  get  tliirty  pounds 
of  meat.     Melton  told  Mr.  Peele  Mr.   Stevenson  cursed  at 
him  and  that  he  had  to  trade  at  hia  store  but  if  that  was  the 
way  his  clerk  did  he  would  not  trade  there  any  more.     He 
told  Mr.  Stevenson  he  would  not  curse  him  any  more.     They 
did  not  run  on  any  more  before  they  were  mad.     He  called 
Mr.  Stevenson  a  poor  son  of  a  bitch.     Mr.  Stevenson  told 
him  he  would  not  take  that  again,  and  he  called  Mr.  Steven- 
son a  Q«d-danmed  black  son  of  a  bitch.  Mr.  Peele  ordered  him 
out,  and  Mr.  Stevenson  followed  him  and  said,  you  damned 
oarrow-faeed  son  of  a  bitch.     He  had  a  pistol  by  his  side,  and 
came  out  and  met  Melton  face  to  face.     He  shot  him  twice. 
Was  Mr.  Stevenson  standing  still  ?     No,  sir ;  they  met  and 
»hot  standing.     When  Mr.  Stevenson  shot  him  he  was  run- 
ning.     He  put  his  hand  in  his  pocket  for  his  pistol,  and  shot 
him  until  he  was  down  and  done  shooting.     When  he  shot 
Mr.   Stevenson,  he  shot  and  kept  shooting.     When  Melton 
and  Mr.  Stevenson  were  shooting  so  the  horses  ran  off  and  a 
little  lH>y  got  them  and  Melton  ran  and  got  up.     Where  were 
these   men    (the  prisoners)  ?     They  were  not    around    this 
white  man;  were  around  the  buggy  and  wagon.     I  did  not 
see  any  of  them  shoot.     Did  any  of  these  men  say  anything 
to  Melton  ?  Jim  Stevenson  fold  Melton,  you  done  got  the  meat 
and  meal,  come  on  out ;  he  would  not  come  out  and  they  left 
him   alone. 

Cro-ssH-xamination:  How  many  times  did  you  see  Melton 
and  !Mr.  Stevenson  shoot  when  they  were  facing  one  another  ? 
Mr,  Rfpvenson  shot  twice  and  he  shot  ilelton  about  tho  head. 
Wlipn  ^felton  shot  Mr.  Stevenson,  Mr.  Stevenson  jumped  by 
and  shot  him  when  he  was  passing.  Were  they  the  only  two 
mm  in   the  wrangle?     Only  two  were  shooting.     You  came 
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Evidence  of  Isaac  Jacob,  for  defendants: 
Tell  what  you  inow  about  this  shooting.  Were  you  in  it  t 
No,  sir.  Did  you  go  to  Kelford  ?  Yes,  sir.  Did  you  get 
out  of  the  wagon  when  these  men  stopped  at  store?  Who 
went  in  the  store  i  I  don't  know.  What  waa  the  first  thing 
you  saw?  I  saw  a  man  (Mr.  Stevenson)  come  out  of  the 
door  and  Melton  went  and  met  him,  and  Mr.  Stevenson  fired 
off  at  him  twice,  and  Melton  fired  at  him  three  times.  That's 
all  I  saw.  Did  you  see  these  other  men?  No,  sir.  Did 
Mr.  Stevenson  stand  still  when  Melton  was  shooting?  Yes, 
sir.  When  Melton  shot  him  he  went  towards  Melton  and 
passed  on  by  him. 

Cross-examination;     Mr.  Stevenson  shot  first  and  twice? 
Yes,  sir.  Did  you  see  the  crowd  around  Mr.  Stevenson  ?  No, 
sir.      I   saw  him  when  he  paii^ed  Melton ;  was  behind  the 
wagon,  and  when  Melton  shot  two  times  he  whirled  about. 
When  they  were  face  to  face  was  it  possible  for  Melton  to 
shoot  him  in  the  back  ?     He  could  not  shoot  him  in  the  back. 
Evidence  of  Sheriff  T.  C.  Bond,  for  defendant : 
State  whether  or  not  you  saw  wound  in  Melton  Belfleld's 
head  when  you  brought  him  from  Weldon?     Yes,  sir?     I 
did  not  examine  it     Did  it  look  like  it  was  recently  infiicted  ? 
Yes,  sir. 
Ifew  trial. 

DonoxAS,  J.,  concurring.  I  concur  in  the  conclusion  of 
the  court  that  there  was'  no  evidence  of  premeditation  to  go 
to  the  jury,  and  that,  therefore,  the  prisoners  should  not 
have  been  convicted  of  murder  in  the  first  degree.  There 
seems  to  be  such  a  vital  misapprehnaion  of  the  evidence,  on 
the  part  of  some  of  ns,  that  it  seems  eminently  proper  that 
the  eidence  should  be  published  in  full.  If  I  took  the  same 
view  of  the  evidence  aa  some  of  my  brethem,  either  of  its 
finbstance  or  its  lawful  deductions,  I  would  certainly  vote  for 
affirmance,  as  I  have  no  scruples  in  hanging  a  man  who  is 
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guilty  of  premeditated  murder.  But  there  must  be  s<Hne 
proof  of  such  premeditation.  At  common  law  the  killing 
with  a  deadly  weapon  implied  malice,  and  where  such  killing 
was  admitted  or  proved  beyond  a  reasonable  doubt,  the  pris- 
oner was  presumed  to  be  guilty  of  murder,  and  the  burden 
rested  upon  him  of  showing  such  facts  as  he  relied  on  in  miti- 
gation or  excuse.  tState  v.  Byrd,  121  N.  C,  684,  and  cases 
therein  cited. 

There  was  then  but  one  degree  of  murder,  and  that  was  a 
capital  felony.  This  was  changed  by  Chapter  85  of  the 
Public  Laws  of  1893,  which  divided  the  crime  of  murder  into 
two  degrees',  the  second  degree  being  punishable  only  by  im- 
prisonment. Since  the  passage  of  said  Act,  the  presumption 
arising  from  tlie  killing  \vitli  a  deadly  weapon  extends  only 
to  murder  in  the  second  degree ;  and  the  State  is  still  required 
to  prove  beyond  a  reasonable  doubt  the  facts  necessar)'  to 
bring  the  homicide  within  the  statutory  definition  of  murder 
in  the  first  degree.  State  v.  Booker,  123  N.  C,  713,  and 
cases'  therein  cited. 

I  am  aware  that  this  construction  of  the  Act  of  1893  was 
not  unanimous  at  first,  as  sho\\Ti  in  Staie  v.  Fuller,  114  If. 
C,  885,  but  it  was  settled  before  I  came  upon  the  bench,  and 
needed  not,  though  it  has  received,  my  cordial  approval.  If 
it  is  correct,  these  prisoners  could  not  have  been  found  guilty 
of  murder  in  the  first  degree  in  the  absence  of  any  proof  of 
premeditation.  It  should  be  remembered  that  Melton  Bel- 
field,  who  brought  cm  the  fight  and  admittedly  shot  the  de- 
ceaPod,  is  not  the  one  now  on  trial.  He  has  paid  for  his  crime 
with  the  penalty  of  his  life,  having  died  of  wounds  received  in 
his  arrest  for  this  killing.  The  prisoner  now  before  us  is 
John  Belfield,  who,  according  to  the  testimony  of  Peele,  the 
principal  witness  for  the  State,  took  hold  of  Melton's  ann 
and  tried  to  get  him  to  leave  the  store,  evidently  in  order  to 
avoid  any  difficulty.  Acting  .the  peace-maker  is  surely  no 
evidence  of  premeditation. 
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the  wagon.  The  four  were  trying  to  stop  him.  I  saw 
him  when  he  was*  falling.  He  appeared  whiter  than  the 
other  four.  I  saw  one  man  at  his  feet  and  one  man  at  the 
fallen  man  and  one  there.  Just  as  he  was  falling  the  pistola 
were  firing  repeatedly.  I  saw  two  men  leave  on  right  of 
wagon  and  one  on  left  of  the  wagon  and  one  seemed  to  remain 
a  little  longer.  The  last  man  that  remained  then  ran  off  and 
somebody  was  hallowing.  I  heard  some  one  say,  'Drive, 
drive.'  I  was  about  160  yards  from  where  the  firing  began. 
I  went  about  120  yards  from  where  Stevaison  felL"  He 
says  he  did  not  then  recognize  any  of  the  men.  He  fur- 
ther testified  that  there  were  fifteen  or  twenty  shots,  and  no 
one  was  at  the  place  of  the  shooting  besides  tlie  four  men  and 
the  shot  man,  and  that  at  the  last  shot  the  four  men  seemed  to 
be  bending  over  towards  Stevenson,  the  deceased. 

Dr.  A.  Capehart  testified :     "I  was  sitting  in  my  home  and 
my  attention  was  arrested  by  rapid  firing.     I  looked  out  of 
my  window  and  saw  a  number  of  men  (its  about  125  yards 
to  Peele's  store).     Four  or  five  men  seemed  to  be  engaged  in 
what  appeared  to  be  gun  shooting.     Almost  coincidently  with 
the  firing  my  eye  rested  on  one  of  the  party  falling.  I  saw 
three  or  four  men  standing  around  this  man,  and  it  appeared 
that  he  was  being  attacked.     I  saw  three  flashes  of  pistols 
almost  at  same  time  in  different  positions  and  from  different 
directions.     These  parties  who  were  arovnd  the  man  nearly 
prostrate  were  firing  on  him.     I  knew  there  was  more  than 
one  pistol  being  used,  because  I  could  tell  from  the  flashes.     I 
saw  three  of  them  scamper  off.     The  fourth  remained  and 
fired  a  parting  shot.     In  the  meantime  the  three  that  ran  off 
were  calling  to  this  man  'Come  on  Melton;  hurry,  hurry.' 
Some  of  them  got  in  a  wagon  and  said,  *Drive.'  "     He  said 
further  that  he  did  not  recognize  any  of  the  men  during  the 
firing;  that  when  it  was  over  he  went  to  deceased  who  was 
dying ;  that  four  balls  had  entered  the  body,  three  of  which 
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would  have  proved  fatal,  and  that  seven  bullets  pierced  the 
clothing;  that  all  the  balls  entered  from  behind,  none  in 
front;  that  one  ball  in  the  neck  must  have  been  fired  from 
the  side  and  that  the  ball  that  hit  the  deceased  in  the  shoulder 
must  have  been  fired  by  a  man  standing  in  the  rear  of  his  left 
eide;  that  the  ball  in  the  kidney  ranged  almost  vertically 
down.  He  eays  deceased  fell  twelve  or  fifteen  yards  from 
the  door  of  the  store  and  that  fifteen  or  twenty  shots  were 
fired.  . 

B,  F.  Burket  testified  that  he  saw  the  shooting ;  that  he 
knew  them  when  they  ran  off ;  that  he  saw  the  last  shot ;  he 
beard  them  hallowing,  "Come  on  Melton."  He  was  asked 
"Who  were  they?"  and  replied  "Melton  Belfield  and  the 
three  prisoners,  .John  Belfield,  James  Stevenson  and  Junius 
Bishop,"  He  says  they  were  the  men  he  saw  in  the  crowd 
around  the  deceased  man.  On  cross-examination  he  said  the 
puffs  of  smoke  were  coming  from  more  than  one  pistol." 

Louisa  Steven&on,  a  witness  for  the  prisoners,  in  her  testi- 
mony stated,  that  she  saw  the  prisoner,  June  Bishop,  standing 
near  deceas^Kl  with  hia  hand  on  his  hip  pocket,  and  that  he 
told  Melton  to  "use  hia  things  and  if  he  didn't  he  would  use 
his,"  And  that  Bishop  was  behind  her  when  a  shot  came 
from  that  direction. 

June  Bishop's  wife,  witness  for  prisoners,  in  her  testimony 
said  that  Melton's  pistol  would  fire  five  times. 

C,  T.  PepJe  testified  among  other  tilings  that  Melton  Bel- 
field and  the  other  prisoners'  came  together  to  the  store  that 
day,  that  Melton  began  quarreling  and  he  ordered  him  out, 
that  Melton  called  the  deceased  a  damned  son  of  a  bitch,  a 
damned  scoundrel,  a  poor  white  rascal;  that  the  deceased 
reached  np  and  got  his  pistol ;  that  he  went  to  the  rear  of 
the  biiilding,  and  when  he  got  back  the  deceased  was  out  some 
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6'ome  women ;  that  some  fifteen  shots  were  fired  and  that  as 
he  went  to  the  door  the  last  shot  was  fired,  which  was  by  Mel- 
ton Belfield ;  that  he  did  not  see  any  pistol  in  the  hands  of 
deceased;  that  there  were  seven  bullet  holes  in  his  clothes 
(which  were  shown  to  the  jury),  that  when  he  ordered  them 
out  of  the  store  Melton  remained  in  and  the  other  three  weni 
out  but  came  back  into  the  store.  On  cross'-examination  he 
was  asked :  "There  was  nothing  to  indicate  that  he  (deceased) 
was  pulled  out  there  ?"  To  which  he  replied :  "I  do  not  think 
he  would  have  run  out  there." 

J.  A.  Andrews  testified  that  fifteen  or  twenty  shots  were 
fired,  that  jiist  as  he  got  to  the  door  Melton  Belfield  was 
standing  right  over  deceased  and  shot  him  just  then  and  ran 
off,  that  the  shooting  was  over  and  he  saw  there  then  only 
those  two  men. 

There  was  some  additional  evidence  for  the  State  and  some 
evidence  for  the  defence,  but  it  is  not  our  province  to  weigh 
the  testimony.  That  belongs  to  the  jury.  The  only  question 
before  us  is  whether  there  was'  any  evidence  for  the  State  of 
murder  in  the  first  degree. 

If  the  above  evidence  is  to  be  believed,  four  colored  men, 
brothers  and  brothers-in-law,  went  in  a  body  to  the  store  where 
a  young  white  man  was  clerking.  One  of  them  (Melton) 
commenced  quarreling  and  Melton  called  the  clerk  most  in- 
sulting names,  when  the  clerk  reached  for  his  pistol  and  the 
negroes  were  ordered  out  by  Peele.  Melton  refused  to  go; 
the  other  three  went  out  but  came  back.  Soon  thereafter^ 
according  to  the  testimony  of  s*everal  witnesses,  all  four  were 
chasing  the  deceased  and  trying  to  prevent  his  escape,  firing 
at  him  as  he  ran,  and  that  fifteen  or  twenty  shots  were  fired. 
The  evidence  of  the  physician  is  that  the  deceased  was  struck 
by  seven  shots,  all  from  the  rear,  and  three  of  them  fatal; 
that  after  lie  foil  ]\Ielton  Belfield  stood  over  him  and  fired  a 
last  shot ;  that  the  others  called  on  him  to  come,  to  hurry  up, 
and  all  four  jumped  in  a  wagon  and  drove  hurriedly  off. 
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Upon  this  evideDce  the  killing  was  an  assassination,  with- 
out provocation,  in  front  of  his  store  of  an  uDoffending  young 
man  who  was  entitled  to  the  security  of  life  and  person  at  the 
hands  of  the  law.     It  was  (if  tlie  evidence  is  believed)  a 

inint  Villincr  >iv  fm.r  mpn  nil  nBrtininHtintr  tliPrpin.      Tlift  dn- 
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conraging  or  aiding  those  who  did  the  shooting,  he  was  guilty 
as  those  who  fired  the  three  fatal  shots.  Wharton  Cr.  Law, 
Sec.  211 ;  State  v.  Walker,  98  Mo.,  95 ;  1  Bishop  Cr.  Law 
(6th  Ed.),  Sec.  63G.  It  is  not  necessary  to  show  that  these 
four  men  went  there  with  a  preconcerted  plan  to  act  together. 
That  they  did  act  together  and  united  in  a  common  effort  to 
kill  the  deceased  makes  all  guilty  of  the  same  degree  of  crime. 

Four  witnesses  testify  that  fifteen  or  twenty  shots  were 
fired,  which  is  as  much  as  three  to  four  five-shooters  would 
have  fired,  if  all  their  barrels'  were  emptied.  All  these  wit- 
nesses testify  that  the  four  men  were  engaged  in  chasing  the 
deceased,  trying  to  head  him  off.  These  four  men  were  iden- 
tified as  the  prisoners  and  Melton  Belfield.  No  provocation 
was  shown  to  have  been-  given  to  the  three  prisoners  by  the 
deceased,  and,  as  to  Melton,  it  was  Melton  who  gave  the  prov- 
ocation. It  ought  to  take  no  citation  of  authority  to  establidi 
that  all  four  are  responsible,  irrespective  of  which  ones  fired 
the  three  fatal  shots,  and  that  in  such  a  chase,  four  men  after 
one,  and  time  elapsing  enough  to  fire  fifteen  or  twenty  shots^ 
there  was  evidence  of  premeditation,  far  more  than  was  in 
Dowdens  case,  or  in  any  of  the  other  cases  cited  below. 

If  this  is  not  murder,  in  what  way  could  these  four  negroes 
have  committed  murder  in  the  first  degree  unless  they  had 
lain-in-wait  for  their  victim  ?  Is  it  any  less  murder  because, 
instead  of  ambush,  they  resorted  to  numbers  and  in  more 
reckless'  defiance  of  law  they  chased  and  headed  him  off  and 
shot  him  to  death  with  fifteen  or  twenty  pistol  shots  in  open 
daylight  in  front  of  his  store? 

One  solitary  case  is  cited  as  authority  that  four  men  being 
In  pursuit  of  deceased,  no  one  can  be  convicted  unless  it  can 
be  shown  who  fired  the  three  fatal  shots.  That  case  is  Camp- 
hell  V.  State,  16  111.,  17 ;  61  Am.  Dec.  49,  but  an  examination 
shows  that  the  charge  there  approved  was :  "If  it  is  uncertain 
from  the  evidence,  in  the  minds  of  the  jury,  which  one  out 
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of  two  or  more  persona  inflicted  the  stab  that  would  operate  to 
acquit  the  prisoner,  unless  there  is  proof  that  the  prisoner 
aided  or  abetted  the  person  ascertained  to  have  killed  him." 
This  qualification  puts  the  case  in  line  with  the  uniform  rul- 
ing of  all  co\irts.  When  two  or  more  unite  in  an  act  which 
results  in  death  all  are  guilty,  though  only  one  gave  the  fatal 
stab,  blow  or  shot.  1  Wharton  Cr.  Law,  Sec.  39C,  and  cflsee 
cited;  also  Dumas  v.  State,  62  Ga.,  58;  1  Bishop  Cr.  Law, 
See.  629  (2)  and  cases  cited ;  Wharton  Or.  and  PL,  Sec.  301, 
and  eases  cited ;  State  v.  Johnson,  1  Oregon,  210 ;  Brennan  v. 
People,  15  III.,  511 ;  Ruloff  v.  People,  45  N.T.,  213 ;  2  Green- 
leaf  Ev.,  Sees,  40,  41 ;  but  it  can  not  be  necessary  to  add  more 
eases,  for  the  doctrine  is  based  upon  reason  and  is  imiver- 
saJly  recognized.  When  several  combine  in  an  unlawful  act, 
as  here  in  chasing  the  deceased  and  firing  at  him,  all  who  are 
present,  aiding  and  abetting  are  equally  guilty,  whether  all 
fired  at  him  or  not.  This  is  fully  and  ably  discussed  in  Spies 
V.  People,  122  111.,  1,  3  Am.  St.  Kep.  320  and  notes.  This 
was  the  celebrated  Anarchist  case.  In  People  v.  Mather,  4 
Wend.,  230,  21  Am.  Dec,  122,  it  was  well  said  by  Marey,  J. 
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the  rule  is  thus  laid  down:  ^If  two  persons  are  engaged  in 
pursuit  of  an  unlawful  object,  the  two  having  the  same  object 
in  view,  and,  in  pursuit  of  that  common  object,  one  of  them 
does  an  act  which  is  the  cause  of  death,  in  such  circumstances 
that  it  amounts  to  murder  in  him,  it  amounts  to  murder  in 
the  other  also.'  To  the  same  purport.  State  v.  Whitt.  113 
N.  C,  at  pp.  718-720,  which  very  much  resembles  this  case. 
In  State  v.  Gooch,  94  N.  C,  at  p.  1013,  the  Court  cites  with 
approval  "Lord  Hale's  Pleas  of  the  Crown,  Vol.  1,  p.  440, 
which  thus  lays  down  the  doctrine  on  the  subject:  *If  divers 
persons  concur  in  an  intent  to  do  mischief,  as  to  kill 
rob  or  beat  another,  and  one  did  it,  they  are  all  principals, 
and  if  many  be  present  and  only  one  gives  the  stroke  whereof 
the  party  dies,  they  are  all  principals  if  they  came  for  that 
purpose.'  " 

But  it  is  contended  that  there  is  no  evidence  of  a  deliberate 
and  premeditated  killing.  The  statute  does  not  restrict 
murder  in  the  first  degree  to  cases  in  which  the  slaying  has 
been  done  by  lying-in-wait,  or  poisoning,  or  has  been  planned 
beforehand.  The  premeditation  or  deliberation  may  take 
place  after  the  parties  meet,  and  this  may  be  deduced  from 
the  attendant  circumstances,  the  absence  of  provocation,  the 
numbers  brought  against  the  deceased,  the  pursuit  by  four 
men  following  up  one  who  is  fleeing  and  trying  in  vain  to 
escape,  the  standing  over  him  after  he  is  down  fatally  wound- 
ed, the  firing  the  last  shot  into  the  prostrate  body,  the  other 
three  with  smoking  pistol  barrels  standing  by,  and  then  their 
calling  to  him  to  come  on,  hurry  up,  let  us  drive,  and  going 
off  together. 

In  State  v.  Foster,  130  X.  C,  at  p.  671,  the  last  case  before 
this  Court,  it  is  said:  "It  has  been  uniformly  held  by  this 
Court  that  if  the  purpose  to  kill  was  formed  before  the  killing 
took  place  'no  matter  for  how  short  a  time/  it  would  be  within 
flie  power  of  the  jury  to  find  him  guilty  of  murder  in  the  first 
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degree,  and  not  violate  the  law,  nor  their  oaths  aa  jurors."  It 
should  not  be  necessary  to  cite  cases,  for,  as  the  Court  said, 
our  authorities  are  uniform  to  that  effect,  but  among  them 
we  may  quote : 

In  State  v.  Doivden,  118  N.  0.  (quoted  in  State  v.  Foster, 
supra)  at  p.  11;')3,  it  is  said :  "This  Court  has  not  followed  the 
intimations  of  some  of  the  Courts  of  other  States  that  in 
order  to  constitute  deliberation  there  must  be  evidence  of  a 
definite  design  formed  on  some  occasion  previous  to  the  meet- 
ing at  which  the  killing  was  done,  and  cherished  up  to  and  at 
the  time  of  putting  it  into  execution.  *  *  *  The  question  of 
the  time  that  elapses  between  the  determination  to  kill  and 
the  killing  being  immaterial." 
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proof  but  must  be  determined  by  the  jury  from  the  circnm- 
stances.  It  has  been  said  that  an  act  is  done  with  deliberation 
however  long  or  short  a  time  intervenes  after  the  intent  is 
formed  and  before  it  is  executed,  if  the  oflFender  has  an  oppor- 
tunity to  recollect  the  offense."  The  Court  then  goes  on  to 
say :  "In  arriving  at  a  conclusion,  they  (the  jury)  would  nat- 
urally look  to  the  testimony  as  to  the  conduct  of  the  prisoner 
at  and  about  the  time  of  the  homicide  and  the  attendant  cir- 
cumstances to  throw  light  upon  the  question,  rather  than  to  a 
computation^  of  the  time  intervening  between  the  formation 
and  execution  of  the  design."  Is  not  that  the  law  in  this 
case ;  if  not,  why  not  ? 

In  State  v.  Covington,  117  N.  C,  834:  The  only  evidence 
of  the  circumstances  under  which  the  homicide  was  commit- 
ted, was  the  prisoner's  alleged  conversation  that  he  entered  a 
store  to  commit  larceny,  the  deceased  got  between  him  and 
the  door,  that  'I  watched  my  chance  and  jumped  on  the  old 
man  and  wrenched  his  pistol  and  the  old  man  hallowed  'mur- 
der ;'  then  I  shot  him  through  the  body.  The  old  man  said, 
*You  have  got  me.'  I  aimed  to  shoot  him  and  this  must 
have  been  when  I  shot  him  in  the  neck,  and  I  shot  him  again." 
The  Court  held  that  it  was  proper  to  instruct  the  jury  that 
"In  no  view  of  the  evidence  was  the  defendant  guilty  of  mur- 
der in  the  second  degree  or  manslaughter,  but  the  jury  should 
find  the  prisoner  guilty  of  murder  in  the  first  degree  if  they 
believed  that  evidence,  or  acquit  if  they  did  not."  Why  then 
is  it  not  at  least  evidence  of  murder  in  the  first  d^ree  that 
all  four  in  this  case  were  engaged  in  trying  to  head  off  a  flee- 
ing man,  and  at  least  three  and  doubtless  all  four  were  aiming 
to  shoot  him  (as  four  witnesses  testifv  there  were  fifteen  to 
twenty  shots)  and  aiming  so  well  that  seven  bullets  struck 
him,  three  of  them  fatal  and  all  in  the  rear,  and  when  not  a 
single  witness  testifies  as  to  any  legal  provocation,  and  as  to 
•  absolutely  no  provocation  at  all  by  deceased  toward  these 
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three  prisoners.     Thia  case  has  been  repeatedly  cited  as  au- 
thority dince  and  has  never  been  questioned. 

In  State  v.  Thomas,  118  K  C,  1120,  citing  State  v.  Cov- 
ington, it  is  said  that  the  expression  of  the  prisoner,  "I 
aimed"  to  kill  him,  justified  a  verdict  of  murder  in  the  first 
dtgree,  because  (on  the  facts  on  that'  case)  it  tended  to  show 
that  the  prisoner  formed  the  design  to  kill,  "not  in  the  heat 
of  passion  aroitsed  by  combat,  but  when  the  deceased  ac- 
knowledged he  was  vanquished."  Here,  there  was  no  combat 
shown  by  deceased  as  to  these  prisoners,  and  if  it  were  Bbown 
that  there  was  an  altercation  with  Melton,  the  deceased  ac- 
knowledged himself  vanquished  by  fleeing,  and  was  pursued 
by  superior  numbers,  fifteen  or  twenty  shots  fired,  shot  every 
time  in  the  rear,  and  again  after  he  was  down,  and  all  four 
participating  in  the  last  bloody  and  savage  act. 

In  State  v.  Norwood,  115  N.  C,  793,  44  Am.  St.  Rep., 
498,  it  is  said  that  if  the  prisoner  "deliberately  determined  to 
take  the  child's  life  by  putting  pins  in  its  mouth  it  is  imma- 
terial how  soon  after  resolving  to  do  so  she  carried  her  pur- 
pose into  execution,"  and  there  are  several  other  cases  all  to 
the  same  efifect.  It  is  useless  to  add  to  those  citations,  for  in 
State  V.  Foster,  130  N.  C,  at  p.  671,  the  Court  reiterated 
that  "It  has  been  uniformly  held  by  this  Court  that  if  the 
purpose  to  kill  was  formed  before  the  killing  took  place,  no 
matter  for  how  short  a  time,"  it  would  be  murder  in  tie  first 
degree,  and  also  at  last  term  the  unanimous  Court  in  State  v 
Conley,  130  N.  C,  at  p.  68B,  approved  the  following  charge 
of  Judge  Coble :  "By  premeditation  is  meant  thought  before 
hand,  for  any  length  of  time  however  short." 

The  laTv  is  thus  clearly  and  admirably  stated  by  Dr.  Whar- 
ton, 1  Wharton  C.  L.  (9th  Ed.),  Sec.  380,  with  a  long  list  of 
authorities  to  support  his  text:  "To  establish  the  predicate 
of  'premeditated'  which  under  most  of  the  statutes  is  an  essen- 
tial incident  of  murder  in  the  first  degree,  it  has  been  said    , 
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that  a  positive  previous  intent  to  take  life  must  be  shown,  bnt 
this  opinion  has  since  been  recalled  by  the  Court  that  deli?- 
ered  it,  and  is  opposed  to  the  weight  of  authorHy  everywhert, 
And  it  has  also  been  said  that  where  the  fact  of  death  alone  is 
proved,  tbe  presumption  is  that  it  is  murder  in  the  second 
degree,  it  being  incumbent  on  the  prosecution  to  rebut  this 
by  something,  however  slight,  from  which  premeditation  can 
be  inferred.  But  be  this  as  it  may — and  when  analyzed  the 
position  varies  very  little  from  that  of  the  Crown  writers  on 
murder,  who  draw  the  presumption  of  malice  aforethought, 
not  from  the  fact  of  death,  but  from  the  nature  of  the  wound, 
instrument,  etc, — there  is  a  siibstantial  concurrence  of  aiithor- 
ity  on  the  general  meaning  of  premeditation.  It  involves  a 
prior  intention  to  do  the  act  in  question.  It  is  not  necessary, 
however,  that  this  intention  should  have  been  conceived  for 
any  particular  period  of  time.  It  is  as  much  premeditation 
if  it  entered  into  the  mind  of  the  guilty  agent  a  moment  be- 
fore the  act  as  if  entered  ten  years  before.  And  the  reason 
of  this  is  obvious.  (Here  follow  the  reasons.)  Heace, 
Judges  have  generally  united  in  holding  that  while  there  must 
be  some  sort  of  premeditation,  i.  e.,  the  blow  must  not  be  the 
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in  guilty  of  murder.  To  say  this  would  be  unwarranted,  for 
the  reason  that  we  have  no  means  of  saying  that  a  particular 
implse  is  sudden.  What  we  have  a  right,  however  to  say, 
and  what  the  law  means  by  this  maxim  to  say,  is  this,  that 
when  a  homicide  is  committed  by  weapons  indicating  design, 
then  it  is  not  necessary  to  prove  that  such  design  existed  at  any 
definite  period  before  the  fatal  blow.  From  the  very  fact  of  a 
blow  being  struck,  we  have  a  right  to  infer  (as  a  presumption 
oi  fact,  but  not  of  law)  that  the  blow  was  intended  prior  to  the 
striking,  although  it  may  be  at  a  period  of  time  inapprecia- 
bly distant."  The  authorities  cited  are  very  numerous  and 
uniform,  and  sustain  the  text,  and  show  that  our  decisions 
conform  to  those  elsewhere.  It  may,  perhaps,  be  thus  eue- 
ciuctly  stated :  At  common  law  and  up  to  the  statute  dividing 
murder  into  two  degrees,  killing  with  a  deadly  weapon  being 
shown,  malice  and  premeditation  were  presumptions  of  law. 
Now,  a  killing  being  shown,  murder  in  the  second  degree  is 
a  presumption  of  law,  and  if  further,  the  killing  with  a  dead- 
ly weapon  is  shown,  indicating  design,  then,  whether  there 
was  premeditation  is  a  question  of  fact  for  the  jury,  and  they 
have  a  right  to  infer  premeditation  from  the  nature  of  the 
weapon,  or  other  attendant  circumstances.  In  such  cases, 
that  question  is  always  one  Uy  be  submitted  to  the  jury,  and 
it  was  not  error  to  submit  it  to  them  on  the  facte  of  this  case. 
When  (if  the  evidence  is  believed)  these  four  men  piiUed 
ont  their  pistols  and  commenced  firing  upon  one  man,  and 
conf  iniiod  to  pursue  and  fire  upon  him  while  fleeing,  that  was 
evidence  of  a  deliberately  formed  intent  to  kill,  and  that  in- 
tent necessarily  preceded  the  actual  killing.  It  also  showed 
concert  of  action.  The  evidence  that  all  the  shots  came  from 
the  rear,  and  that  when  the  deceased  was  down,  fatally 
wounded,  a  shot  w.is  fired  by  one  of  the  number,  the  others 
Bfandins'  bv  encouraffinsr  him  and  callinsr  to  him  to  escaue 
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When  it  is  shown  that  the  parties  did  combine  and  act  to- 
gether in  the  execution  of  an  unlawful  purpose,  a  previous 
agreement  to  do  so  need  not  be  shown,  People  v.  Mather,  4 
WenA,  230;  21  Am.  Dec.,  122;  but  there  is  evidence  of  the 
latter  which  the  jury  were  well  warranted  in  considering. 
Four  colored  men,  nearly  related,  go  together  to  a  store ;  they 
all  go  armed,  for  the  evidence  is  that  in  a  few  minutes  all  of 
them  were  using  pistols ;  one  of  them  grossly  insults  a  white 
man  without  provocation,  and  when  ordered  out  refuses  to  go, 
but  reiterates  the  grossest  insults,  calculated  to  bring  on  a 
fight,  while  his  three  companions,  who  had  gone  out,  return 
into  the  store ;  soon  after  the  white  man  is  seen  out  of  doors 
running  for  his  life,  with  all  four  chasing  him  and  four  re- 
volvers barking  on  his  track,  seven  shots  strike  him,  all  from 
the  rear,  he  is  shot  again  after  he  is  down,  then  all 
four  jump  into  a  wagon  and  drive  off.  No  witness,  not  even 
those  for  the  defence,  states  that  there  were  any  words  or  any 
movements  by  the  deceased  against  these  three  prisoners,  yet 
there  is  evidence  that  they  pursued  him  and  aided  in  compass 
ing  his  death.  Is  not  this  unprovoked  participation  in  the 
tragic  death  of  the  deceased  some  evidence  of  that  premedi- 
tated, deliberate  killing  which  constitutes  murder  in  the  first 
degree  ? 

"What  all  the  evidence  shows'^  is  solely  for  the  jury,  not 
for  the  Court ;  and  the  jury  have  decided  that  it  proves  be- 
yond a  reasonable  doubt  that  the  prisx>ners  are  guilty  of  mur- 
der in  the  first  degree — beyond  any  reasonable  doubt  in  the 
minds  of  any  one  of  the  twelve  impartial  men  who  heard  the 
evidence,  and  whose  province  it  was  to  pass  upon  the  facts. 
This  Court  can  not  sit  as  a  revising  jury  to  pass  upon  their 
action.  If  it  be  conceded  (which  I  do  not  claim)  that  we  are 
wiser  and  more  impartial  than  the  jury  who  found  the  vei- 
diet,  we  are  at  the  double  disadvantage  of  not  having  heard 
the  witnesses  nor  been  present  at  the  trial,  and  that  the  law 
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does  not  give  us  power  to  weigh  the  evidence.  Smitli,  C  J-, 
in  State  v.  Hardee,  83  N.  C,  at  page  622,  says:  "Nor  will 
the  Coivt  look  into  the  evidence  to  ascertain  if  the  verdict  waa 
rendered  upon  testimony  which  ought  not  to  have  convicted" 
— citing  State  v.  Storkey,  63  1^.  C,  7,  and  State  v.  Davis,  80 
N.  C,  384. 

There  are  only  two  accounts  given  of  the  slaying  of  the  de- 
ceased. That  of  the  State's  witnesses  above  recited,  which, 
if  believed,  is  strong,  and  it  should  seem  conclusive,  evidence 
of  murder  in  the  first  degree.  The  other  version  ia  that  of 
the  four  witnesses  for  the  defence,  three  of  whom  are  women 
and  near  relatives  of  the  prisoners.  Their  account  is  that 
there  was  a  fight  between  deceased  and  Melton,  and  deceased 
fired  two  shots  and  Melton  three,  and  no  one  else  fired  or  had 
any  part  in  the  difficulty,  and  if  this  ia  true  the  prisoners  are 
guilty  of  nothing.  Aside  from  the  relationship  and  the  fact 
every  one  knows  the  women  left  when  the  shooting  began, 
there  ia  the  fact  that  deceased's  clothes  showed  seven  bullet 
holes,  all  in  the  rear,  and  no  one  else  is  shown  to  have  been 
fetmck.  What  was  the  truth  of  the  transaction  was  for  the 
jury,  to  whom  his  Honor  left  the  determination  of  the  facts 
under  a  charge  not  excepted  to,  and  it  is  not  for  this  Court  to 
reverse  their  finding  of  the  facts. 

In  State  v.  Smith,  126  N.  C,  1116,  it  was  held  by  a  unani- 
mous Court,  through  Montgomery,  J.,  that  "Where  there  ia 
evidence,  more  than  a  scintilla,  on  the  part  of  the  State,  going 
to  show  premeditation  and  deliberation  on  the  part  of  the 
prisoner,  indicted  for  murder,  it  is  for  the  jury  to  pass  upon 
the  giiilt  of  the  prisoner,  and  the  degree,  if  giiilty." 
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would  have  done  so  in  this  case,  in  the  discharge  of  his  duty, 
if  he  had  thought  the  evidence  did  not  justify  the  verdict 
That  power  is  wisely  vested  in  him  who  heard  the  evidence 
and  saw  the  bearing  of  the  witnesses  on  the  stand.  The  only 
authority  committed  to  us  is  to  pass  upon  the  assignment  of 
errors  of  law,  which,  in  this  case,  is  the  allegation  that  there 
was  no  evidence.  In  such  case,  we  can  only  consider  the  evi- 
dence against  the  appellants,  and  if  there  is  any  evidence, 
more  than  a  mere  scintilla,  it  is  for  the  jury,  and  the  jury 
alone,  to  say  whether  the  evidence  is  overcome  by  the  evidence 
for  the  defence.  That  is  their  province,  not  ours.  Three  out 
of  the  four  witnesses  for  the  defence  in  this  case,  as  already 
stated,  are  women  nearly  connected  with  the  prisoners,  and 
what  weight  that  fact  should  have,  in  considering  the  credit 
to  be  given  their  testimony,  was  for  the  jury  to  decide.  State 
V.  Lee,  121  N.  C,  644.  The  jury  also  knew,  as  we  can  no^ 
know,  the  character  of  the  witnesses,  and  the  credit  which 
should  be  given  to  the  testimony  of  each.  For  wise  purposes, 
trial  by  jury  was  established  by  our  ancestors,  and  has  been 
continued  and  declared  inviolable  by  our  present  Constitu- 
tion. Any  impairment  of  their  powers  or  curtailment  of  them 
by  the  appellate  Court  revising  the  judgment  of  the  jury 
upon  the  weight  of  the  evidence,  is  contrary  to  the  organic  law 
and  our  unbroken  line  of  decisions.  If  the  Court  can  pass 
that  line  for  the  prisoners  in  a  State  case,  there  is  nothing  to 
hinder  like  action  in  any  other.  To  judges  of  fact,  groimds 
of  challenge  are  always  allowed.  To  judges  of  law,  there  are 
Tione.  Therefore,  they  should  be  all  the  more  careful  not  to 
infringe  upon  the  province  of  those  to  whom  the  Constitution 
and  the  laws'  have  committed  the  ascertainment  of  the* facts. 

The  prisoners  have  had  a  fair  trial  before  a  learned  and 
impartial  Judge,  with  two  able  counsel  to  defend  them.  It 
speaks  avgII  for  the  forbearance  of  the  law  abiding  people  of 
Bertio  that  this  is  so.  I  have  been  unable  to  discover  anv 
error  or  any  wrong  done  the  prisoners  in  this  trial. 
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Montgomery,  J.,  dissenting.     At  the  time  of  his  death, 
Stevenson  was  a  salesman  in  the  employment  of  Peele,  a  wit- 
nesB  in  the  case.     The  three  prisoners,  together  with  Melton 
Eelfield  (now  dead),  on  the  day  of  the  homicide,  went  to  the 
store  of  Peele  for  a  lawful  purpose,  so  far  as  the  evidence 
discloses.     Before  the  shooting  coimaenced,    the    prisoners 
were  peacemakers.     On  his  cross-examination,  Peele  said, 
in  answer  to  the  question,  "They  did  not  take  any  part  in  the 
rr.w,  did  they  V  "Not  specially."  "When  you  ordered  them 
out,  did  these  prisoners  go  out?"     "Yes,  sir."     Peele  fur- 
ther testified  that  upon  hearing  pistol  firing,  he  returned  from 
the  back  room  of  the  store  to  the  front  door ;  he  then  saw  Mel- 
ton Belfiokl  shoot  Stevenson ;  that  he  fired  standing  right  over 
him,  an<l  that  he  saw  no  pistols  in  the  hands  of  prisoners. 
But  tJie  evidence  of  Livennan  and  that  of  Dr.  Capehart  went 
to  prove  that  the  prisoners  were  engaged  in  the  shooting,  and 
under  circumstances  tending  to  show  premeditation  on  their 
part  to  kill  Stevenson ;  and  upon  that  evidence,  doubtless,  the 
jury  convicted  them  of  murder  in  the  first  degree.     A  very 
short  time  elapsed  between  the  moment  when  the  prisoners 
were  peacemakers  and  the  time  when  they  did  the  shooting, 
according  to  the  evidence  of  the  two  last-named  witnesses,  it 
is  tnie ;  but  premeditation  is  not  a  question  of  time.     If  the 
intent  to  kill  springs  from  a  sudden  gust  of  passion,  and  the 
act  of  killing  is  simultaneous  with  the  formation  of  (he  in- 
tention, then  there  is  no  premeditation.     But  if  the  purpose 
to  kill  has  been  considered  long  enough  to  fix  in  the  mind  the 
determination  to  do  the  act,  aud  then  subsequently,  either 
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STATE  V.  HINTON. 
(Filed  November  18,  1902.) 

HIGHWAYS— Roads— ReHdence. 

A  person  is  not  liable  to  road  duty,  where  he  is  temporarily  em- 
ployed, he  having  a  place  of  domicile  elsewhere. 

Indictment  against  Irvey  Hinton,  heard  by  Judge  0.  H. 
Allen  and  a  jury,  at  Januaiy  Term,  1902,  of  the  Superior 
Court  of  Wake  County.  From  a  verdict  of  guilty  and 
judgment  thereon,  the  defendant  appealed. 

Robert  D.  Oilrmr,  Attorney-General,  for  the  State. 
Thos.  M,  Argo,  for  the  defendant, 

Douglas,  J.  The  defendant  was  convicted  of  refusing 
to  work  the  public  roads  in  Wake  Forest  Township,  he  being 
a  resident  of  the  city  of  Raleigh. 

But  one  point  need  be  considered  for  the  determination  of 
this  case,  as  it  strikes  at  the  root. 

On  the  trial  the  Court  below  was  asked  by  the  defendant 
to  instruct  the  jury  that,  "If  they  believed  the  evidence  as  a 
whole,  the  defendant  was  entitled  to  a  verdict  of  not  guilty." 
This  was  refused  by  the  Court,  who,  in  lieu  thereof,  charged 
the  jury  that,  "If  they  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  left  Raleigh  with  his 
wife  and  went  to  Mr.  Haywood's,  his  wife  taking  all  of  her 
things  with  her  from  Mr.  Adams',  and  the  defendant  having 
a  sleeping-room  at  the  Baptist  University,  where  he  slept  as  a 
servant,  but  lived  with  his  ^^nfe,  and  during  the  vacation  at 
the  college  they  went  to  ^Fr.  Haywood's  under  an  agreement, 
she  to  cook  for  an  indefinite  period  and  he  to  work  as  a  laborer 
for  two  months,  unless  called  back  sooner,  and  he  was  not  so 
called  back,  and  while  he  was  so  working  he  was  summoned! 
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to  work  the  road,  being  one  of  the  hands  on  Haywood's  plan- 
tation, and  had  wilfully  refused  to  work,  they  should  find  the 
defendant  guilty." 

In  the  charge,  as  well  aa  the  refusal  to  chai^,  there  was 
error.  It  appears  from  the  evidence  that  the  defendant  had 
permanent  employment  in  the  city  of  Ralei^,  where  he 
worked  for  at  least  ten  months  in  the  year,  and  where  he  paid 
taxes  and  voted.  He  worked  at  the  Baptist  University,  where 
he  also  slept,  but  says  that  he  lived  with  his  wife  at  Mr. 
Adam's.  Whether  he  meant  that  he  took  his  meals  at  the 
latter  place,  or  merely  considered  it  his  home,  does  not  clearly 
appear,  nor  do  we  think  it  material,  as  both  places  are  in 
Raleigh.  During  the  vacation  at  the  University,  he  was  per- 
mitted to  work  elsewhere,  and  he  made  a  contract  to  work  on 
Mr.  Haywood's  farm  for  sixty  days,  nnless  sooner  recalled  to 
the  University,  to  pay  off  an  old  debt.  His  wife  aJso  worked 
at  the  same  place  and  for  the  same  purpose,  she  receiving  $3 
per  month  with  board  for  her  services,  and  he  $7,00.  That 
they  shfnild  both  work  during  their  vacation  at  such  moderate 
wa^es  to  pay  off  an  old  and  uncollectable  debt,  is  to  their 
credit.  We  say  "uncollectable."  because  he  appealed  in 
forma  paupei-is. 

Tbe  defendant  did  not  acquire  a  residence  in  Wake  Forest 
Township,  where  he  had  been  only  three  weeks  when  sum- 
monpfl  to  work  the  road,  nor  is  there  any  evidence  tending  to 
show  that  he  had  any  such  intention.  On  the  contrary,  all 
the  evidence  tends  to  prove  that  he  was  there  purely  for  a 
temporary  purpose,  with  (he  expressed  intention  of  returning 
to  Raleigh  on  or  before  the  expiration  of  the  60  days. 

Tint  it  is  contended  that  he  acquired  a  temporary  residence 
at  TTavivood's.  still  retaininir  his  domicile  in  Ralpieh.     Sinv 
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Again^  it  is  urged  that  his  wife  "moved  her  thingB  to  Mr. 
Haywood's."  Whether  she  carried  them  on  her  head  or  in  a 
two-horse  wagon,  does  not  appear.  In  any  event,  we  are  not 
prepared  to  say  that  the  temporary  location  of  a  wife's  per- 
sonal belongings  draws  to  them  in  law  the  residence  of  the 
husband. 

We  have  decided  this  case  upon  the  reason  of  the  thing 
which  does  not  seem-  to  be  in  conflict  with  any  authorities  or 
precedents  called  to  our  attention.  We  do  not  think  that  the 
law  intends  to  impose  upon  anyone  the  double  burden  of 
working  the  roads  in  different  districts  at  the  same  time;  and 
as  the  defendant  had  paid  tajces  for  working  the  streets  of 
Raleigh,  admittedly  the  place  of  his  domicile,  we  do  not  think 
he  could  be  required  to  work  the  roads  in  any  or  every  dis- 
trict where  he  happened  to  be  temporarily  employed. 

New  Trial. 
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STATE  V.  ELLSWORTH. 
<Flled  November  18,'l902.) 

1.  FORMER  CONVICTION— Plea«— Burden  of  Proof— Criminal  Law. 

On  the  trial  of  a  plea  of  former  conviction,  It  being  In  the  nature 
of  a  civil  proceeding,  tbe  burden  Is  on  the  defendant, 

2.  FORMER  CONVICTION— Verdict— Pleas— New  Trial. 

Where  the  verdict  on  a  plea  of  former  conviction  ie  contrary  to 


3.  FORMER  CONVICTION— Former  Jeopardv—Pleaa. 

Tbe  trial  of  a  plea  of  former  conviction  before  trial  on  the 
merits  Is  an  Interlocutary  proceeding  and  not  the  subject  of 
a  subsequent  plea  of  former  jeopardy. 

4.  FORMER  CONVICTION— dppeoi—Terdicf. 

An  order  setting  aside  a  verdict  on  preliminary  trial  of  a  plea 
of  former  conviction  is  reviewable  onlr  on  appeal  from  a 
Judgment  on  the  merits. 

Indictment  against  Geo.  Ellsworth  and  another,  heard  by 
Judge  2".  A .  McNeill  and  a  jury,  at  Fe bniary  Tenn,  ]  902,  of 
the  Siii)erior  Court  of  Anson  County. 

From  an  order  setting  aside  a  verdict  sustaining  a  plea  of 
former  conviction  and  granting  a  new  trial,  tlie  defendants 
ap2>ea]. 

Rohert  D.  Gilmer,  Attorney-General,  for  the  State. 
H.  H.  McLendon,  for  the  defendants. 

Oi,.AKK,  J.  The  defendants  were  indicted  for  breakina; 
into  a  store-house  with  intent  to  commit  larceny,  without 
ispfcifying  any  articles,  and  their  sentence  on  conviction  was 
affirmed  on  appeal.  State  r.  Elhn-nrth.  130  ?;■.  C,  630. 
T)iirinir  the  pendency  of  that  appeal,  and  before  the  decision 
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o£  this  Court  therein  had  been  rendered,  an  indictmeiit  was 
tried  against  the  defendants  for  larceny  of  certain  articles 
alleged  to  have  been  stolen  by  them,  from  said  store-honse  im- 
mediately after  their  felonious  breaking  into  the  same.  To 
this  the  defendants  interposed  the  preliminary  plea  of  former 
convietion,  declining  to  plead  to  the  merits  till  this  plea  hud 
been  disposed  of. 

Tlie  plea  of  former  conviction  is  not  a  plea  upon  the  merits. 
It  is  not  an  inquiry  as  to  anything  that  the  defendant  has  or 
hns  not  done,  and  is  not,  therefore,  of  a  criminal  nature.  It 
is  a  collateral  civil  inquiry  as  to  what  action  the  Court  ha^ 
taken  on  a  former  occasion.  The  burden  from  the  start  is  on 
the  party  offering  it,  and  if  it  is  not  proven  by  him  by  a  prp- 
ponderanre  of  evidence,  the  issue  must  be  answered,  "No.'" 
So  distinct  is  this  collateral  issue  from  the  criminal  inquiry 
that  it  is  held  that  they  should  be  tried  separately.  State  i: 
Wint^hesfer.  113  N.  C,  641 ;  State  v.  E^'upass,  85  K  C,  534. 
It  is  held  an  "interlocutory  plea,"  and  that  no  appeal  layj 
for  defendant  thereffom,  but  he  can  note  his  exception.  Staff 
V.  Pollard,  83  N.  C,  597.  Wlieii  the  plea  of  former  convic- 
tion (or  former  acquittal)  is  not  sustained,  then  the  criminal 
trial  begins  unaffected  by  the  interloeutorA-  inquiry  which  ha# 
been  taken  as  to  the  former  action  of  the  Conrt.  Com.  t. 
Godd-ard,  1 3  Mass.,  455.  So  far  from  involving  the  criminal 
trial,  the  plea  of  former  conviction  is  a  confession  and,  there- 
fore, it  should  lie  tried  separately.  There  is  a  sinslc  ipfue 
on  a  trial  for  a  criminal  offence  to  which  the  resp<insp  jnu^t 
be  "guilty"  r>r  "not  guilty."  The  issue  here  «ti[bmitte(l  ■.v-as: 
"Have  the  defendants  been  formerly  convictpd  of  the  crime 
wherewith  they  now  stand  chai^d  ?"  There  was  no  conflict 
in  the  evidence  and  the  answer  depended  upon  an  inspoction 

/.f  ihr.  t.ivi   ir,A;M-r»ar.l=,   1^-.'   tV,n   O^iii-t  Tti^ii^fr  nf  nnlnlnn    that 
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instruclcd  tlie  jury  that  it'  tlniy  believed  the  evidence,  to 
answer  the  isaue,  "^o."  lie  might  have  directed  a  verdict, 
for  there  was  no  evidence  in  fa\-or  of  tlie  party  upon  whom 
lay  the  burden  of  proof  (fipruili  v.  Ins.  Co.,  120  N,  C,  141) 
if  the  Judge  was  right  in  his  I^al  couelusion  upon  inspection 
of  the  indictments.  The  jury,  however,  found  the  proposi- 
tion of  law,  the  only  matter  before  them,  differently  from  the 
Judge  and  responded,  "Yes."  Whereupon,  he  set  the  ^'erdict 
aside,  because  "contrary  to  the  weight  of  the  evidence  and 
against  the  instructions  of  the  Court*" 

The  Court  can  not  set  aside  a  verdict  of  not  guilty,  tliough 
it  may  treat  such  veriHct  as  a  nullity  when  it  has  been  pro- 
cured by  fraud  {State  v.  TUghman,  33  N.  0.,  513;  State  v. 
Stvepsoii.  79  X,  C,  632),  and  put  the  defendant  on  trial 
again.  But  this  was  not  a  verdict  of  not  guilty.  It  was  an 
interlocutory  inquiry  as  to  former  action  by  the  Court,  and 
the  verdict  by  the  jurj-  being  in  the  face  of  the  instructions 
of  his  Honor  and  unsiistained  by  any  evidence,  he  could  not 
do  otherwise  tlian  set  aside  the  verdict.  The  defendants  have 
not  been  in  jeopardy.  17  A,  and  E.,  Eng.  Law,  592;  State 
V,  linger,  61  Kan.,  504;  4S  L.  R.  A.,  2.H.  Their  guilt  has 
not  been  inquired  into  by  a  jury  on  this  bill.  With  this  ver- 
dict set  aside,  there  still  remains  a  new  trial  upon  this  plea  of 
former  conviction,  and  if  that  is  found  against  them,  then 
the  plea  of  not  guilty  will  be  tried  unaffected  by  these  pre- 
limiiinry  inquiries,  which  are  in  the  nature  of  a  plea  of 
iibatonicnt.  So  purely  is  this  a  collateral  inquiry  that  when, 
ap  here,  the  plea  tunis  upon  an  inspection  of  the  two  indict- 
ments, the  Court  may  decide  the  plea  without  the  interven- 
tion of  a  jur^',  or  may  charge  the  jury  that  tlir  plea  is  not 
sustained  by  tlie  evidence.  9  Ene,  PI.  and  Pr..  640,  and 
rases  there  cited,  and  ^Tm■fh^  i:  Slntr,  2fi  Ala.,  72.  in  which 
Oiilton,  C,  J.,  says:  "This  is  no  invasion  by  the  Court  of 
the  province  of  the  jnry,  for  if  is  the  duty  of  the  Court  to  de- 
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clare  the  legal  effect  of  the  record  insisted  on  by  the  prisoner 
as  sustaining  her  pleas" — of  fornuer  acquittal. 

In  a  somewhat  similar  inquiry,  in  State  v.  Haywood,  94 
X.  O.  (for  forgerj'),  at  page  848,  the  preliminary  issue,  "Is 
defendant  sane  and  capable  of  conducting  his  defense  I"  was 
found  by  the  jury,  ^'Xo."  The  trial  Court  set  aside  this  ver- 
dict, because  against  the  ^^^ight  of  the  evidence.  This  was 
tacitly  recognized  on  appeal  as  valid,  for  the  defendant  was 
immediately  put  uipon  trial  for  the  forgery  and  convicted,  and 
a  new  trial  was  granted  on  appeal  for  an  objection  to  a  grand 
juror,  which,  it  was  held,  was  not  waived  by  the  trial  upon 
this  preliminary  plea,  though  it  was  held  that  it  would  have 
been  if  not  made  before  the  plea  of  not  guilty  was  entered. 

In  State  v.  Lee,  65  Conn.,  265 ;  27  L.  R  A.,  498 ;  48  Am. 
St.  Rep.,  202;  Ilamersley,  J.,  well  says:  "A  theory  seems 
at  times  to  have  prevailed  w^hich  assumes  that  the  punishment 
of  crime  is  a  sort  of  invasion  of  natural  right  and  that  a  per- 
son accused  of  crime  should  be  exempt  from  established  rules 
of  law  binding  on  all  other  citizens,  and,  therefore,  a  pro- 
cedure which  proves  incompetent  to  the  correct  application  of 
legal  principles  in  criminal  trials  can  be  changed,  like  any 
other  nile  of  practice,  when  the  change  may  tend  to  protect 
an  accused  from  unjust  punishment,  but  becomes  a  funda- 
mental principle  of  jurisprudence,  that  can  not  be  altered, 
,when  the  change  may  tend  to  secure  his  just  punishment. 
It  needs  no  argument  to  dispel  such  illusion,  or  to  demon- 
strate that  the  natura^  rights  of  the  individual,  as  well  as 
the  interests  of  public  order,  are  best  served  and  the  essential 
principles  of  jurisprudence  are  most  accurately  followed, 
when  the  proceedings  in  a  criminal  prosecution  include  such 
protection  against  injustice  that  the  final  disposition  of  the 
cause  will  not  onlv  settle  the  controversv,  but  settle  it  in  ac- 
cordance  with  law.  *  *  *  Tutting  in  jeopardy'  means 
a  jeopardy  which  is  real  and  has  continued  throu2:h  every 
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Stage  of  one  prosecution,  as  fixed  by  existing  laws  relating  to 
procedure.  While  such  prosecution  remains  undetermined, 
the  one  jeopardy  has  not  been  exhausted.  The  jeopardy  is 
not  exhausted  by  an  indictment  followed  by  a  nolle,  nor  by  a 
nolle  after  the  trial  has  commenced  when  the  prisoner  does 
not  claim  a  verdict.  2  Swift  Digest,  402 ;  Siale  v.  Garvey, 
42  Conn.,  233  ;  nor  by  the  discliarge  of  a  jury  in  case  of  the 
sickness  of  a  Judge.  Nugeni  v.  State,  4  Stewart  &  Porter 
(Ala.),  24  Am,  Dec.,  746 ;  the  sickness  of  juror,  Rex  v.  Sc(U- 
hert,  2  Leach  C.  C,  620;  Rex  v.  Edwards,  2  Camp.,  207ii; 
Vonu  V.  Merrill,  Thacher  Cr.  Cases,  1,  and  iimumerablo 
other  instances,  which  the  learned  Judge  cites  with  accoin- 
j>anyirig  authorities,  and  it  will  bo  noted  that  all  these  apply 
to  events  after  a  trial  upon  the  general  issue  has  begun. 

Our  conclusion  is,  that  "a  plea  of  former  accguittal  or 
former  conviction  not  being  of  matter  involved  in  the  general 
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tion  at  bar  is  certamly  criminal,  as  the  defendants  are  charged 

with  larceny,  which  may  send  them  to  the  Peoitentiary  for 
ten  years.     I  do  not  see  anything  civil  about  it,  no  matter 
what  definition  of  the  temi  we  may  choose.     It  is  true  the 
defendants  are  already  in  the  Penitentiary-,  serving  a  ten- 
years  sentence  for  the  same  unlawful  act,  but  it  seems  that  it 
is  not  enough.     This  splitting  up  of  one  act  into  two  distinct 
offences  can  not  meet  my  approval.     It  is  illogical  and  dan- 
gerous, and  frequently  false;   in   fact,  a  mere  creation   of 
judicial  speculation.   Tlie  plea  of  former  conviction  is  neither 
an  action  nor  a  si>ecial  proceeding.     It  is  merely  a  defense  to 
a  criminal  action,  just  as  much  so  as  the  plea  of  not  guilty. 
Either  plea  found  in  the  defendant's  favor  is  just  as  effectual 
as  the  other,  and,  in  fact,  in  some  jurisdictions  the  defense  of 
former  conviction  or  acquittal  may  be  shown  under  the  gen- 
eral isaue  without  being  specially  pleaded.     P.  Enc.  PI.  and 
Pr.,  631.     Pleas,  being  purely  defensive  and,  therefore,  hav- 
ing no  independent  existence,  are  governed  in  their  determi- 
nation by  the  nature  of  the  action  in  which  they  are  inter- 
posed.     The  fact  that  in  many  of  them  the  burden  of  proof 
is  imposed  upon  the  defendant,  does  not  turn  them  into  civil 
inquiries.     In  trials  for  murder,  the  burden  of  proving  self- 
defence  rests  upon  the  defendant,  but  surely  it  is  not  a  civil 
inquiry.     It  is  said  that  "the  plea  of  former  conviction  is 
Mot  R  plea  upon  Uie  merits."     That  is  true  in  a  moral  sense, 
but  it  goes  to  the  essence  of  the  action.     It  is  a  plea  in  bar  and 
not  in  abatement,  and  therein  it  differs  materially  from  the 
plea  of  insanity  as  interposed  in  Siatfi  v.  Haywood,  cited  by 
the  Court.     If  a  defendant  is  insane  at  the  time  of  the  com- 
mission of  the  offence,  he  is  irrcsponfiible.  and.  therefore,  not 
giiilty  of  the  crime.     This  is  in  bar.     If,  however,  he  he- 
comes  insane  after  the  commis!'i'>n  nf  the  offence,  his  plea  is 
in  the  nature  of  abatement  and  protects  him  only  while  he 
remains  insane.     Shte  r.  PHIrlietf,  lOfi  N.  C.  6fl7;  10  "Enc. 
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PL  and  Pr.,  1215,  1216.  On  the  other  hand,  the  plea  of 
former  conviction,  when  sustained,  is  a  complete  bar  to  any 
further  prosecution.  The  defendant  stands  as  fully  acquit- 
ted of  the  present  charge  as  if  there  had  been  a  verdict  of  not 
guilty.  One  is  equally  free,  whether  he  has  never  owed  the 
debt  or  has  paid  it  Upon  such  a  finding  he  is  entitled  to  hk 
discharge,  and  when  that  finding  is  set  aside  he  is  agam 
placed  in  jeopardy.  I  can  not  divest  myself  of  the  idea  that 
a  man  is  in  legal  jeopardy  when  he  is  in  danger  of  being  sent 
to  the  Penitentiary,  nor  can  I  regard  any  proceeding  that 
sends  him  there  as  civil  in  ita  nature.  To  say  that  an  action 
itself  is  criminal,  but  that  the  defence  thereto  is  civil,  in- 
volves an  inconsistency  foreign  to  my  opinion  of  the  law. 
Erom  mv  view  of  the.  law,  it  would  follow  that  the  Court  be- 
low  had  no  powder  to  set  aside  a  verdict  substantially  of  ac- 
quittal as  being  against  the  weight  of  evidence.  I  fully  con- 
cur in  the  intimation  of  the  Court  that  a  nol.  pros,  should  be 
entered  below. 
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STATE  V.  FINQESL 
(Filed  November  26,  1902.) 

1.  WITNESSES —PreHmifMirv   Examination —Evidence —InTanta — 

Review. 
Wbetlier  an  Intant  has  the  capacity  to  testify,  la  a  matter  In  tHe 
discretion  of  the  court  and  is  not  rerlowable. 

2.  EVIDBNCaS— Bape. 

On  the  prosecution  of  a  negro  for  an  assault  with  Intent  to  com- 
mit rape  on  a  white  girl,  evidence  that  the  girl,  or  her  com- 
panions, associated  with  negroes,  is  irrelevant 

3.  INBTRVCTlOtiS— Evidence— Rape. 

In  an  indictment  tor  an  assault  to  commit  rape,  the  defendant 
having  testified  that  he  was  not  where  the  girl  was  en  the 
day  at  the  alleged  assault,  it  is  not  error  for  the  trial  court 
to  refuse  to  charge  that  the  Jury  might  consider  certain 
evidence  as  tending  to  show  that  the  defendant  was  piling 
■with  the  girl. 

*.  BSVIOBNCB—Buficiencit—Rape. 

There  is  in  this  case  sufficient  evidence  to  be  submitted  to  the 
Jury  on  the  question  of  the  guilt  of  the  accused  of  an  assault 
with  Intent  to  commit  rape. 

Indictment  of  Clarence  Finger,  heard  by  Judge  H.  R. 
Slarbuck  and  a  jury,  at  April  Term,  1902,  of  the  Superior 
Pourt  of  LiNcoT-w  County,  From  a  verdict  of  guilty  and 
judgment  thereon,  the  defendant  appealed. 

Robert  D.  Oilmer,  Attorney-General,  for  the  State. 
No  counsel  for  the  defendant. 
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his  Honor  found  that  she  was  of  sufficient  intelligence,  and 
she  was  allowed  to  give  testimony,  over  the  defendant's  ob- 
jection and  exception.  It  was  a  matter  in  the  discretion  of 
his  Honor,  and  we  can  not  review  his  ruling  in  this  Court 
State  V.  Manuel,  64  N .  C,  601 ;  Staie  v.  Edwards,  79  N.  C, 
648.  The  defendant's  counsel  offered  to  prove  that  the 
Weaver  family  ate  with  negroes  and  associated  with  them 
constantly,  which  testimony  his  Honor  refused  to  receive. 
We  can  not  understand  how  it  could  be  thought  to  be  compe- 
tent evidence.  If  it  was  true  that  little  Bessie  Weaver,  the 
companion  of  Lethe,  was,  through  her  family  connection,  the 
associate  and  companion  of  colored  people,  that  did  not  give 
the  defendant,  who  was  a  colored  boy  seventeen  years'  of  age, 
the  right  or  the  privilege  to  assault  Lethe.  The  third  excep- 
tion was. to  the  refusal  of  his  Honor  to  allow  Mrs.  Tavlor,  a 
witness,  to  answer  the  question,  "Do  you  know  the  manner 
of  associating  between  the  Wise  family  and  the  n^ro  race  ?" 
The  exception  can  not  be  sustained.  The  law  makes  no  pre- 
sumption that  white  persons  who  associate  with  negroes  are 
debased  in  character,  and  even  if  the  little  girl  Lethe  were  a 
woman  instead  of  a  child,  and  a  lewd  woman  in  addition, 
still  the  defendant  had  no  right  to  commit  an  assault  upon 
her. 

The  defendant's  counsel  asked  several  special  instructions, 
all  of  which  were  given  except  the  fifth  and  seventh,  which 
were  declined.  The  fifth  instruction  asked  was  in  theee 
words:  "That  the  jury  have  a  right  to  consider,  and  it  is 
their  duty  to  consider,  any  evidence  that  tends  to  show  such  a 
state  of  relation  existing  between  the  witness  Lethe  and  her 
associates  and  family,  and  the  defendant  (b^ing  a  negro), 
that  he  was  on  such  familiar  terms  with  them  as  would  -war- 
rant the  belief  that  he  was  playing  with  Lethe  on  this  particu- 
lar occasion."  The  defendant,  in  his  examination,  said  that 
he  never  went  to  the  granary  where  the  children  were  on  that 
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day— H-hcat  threshing  day — that  he  was  at  the  machine  all 
that  day,  throwing  down  wheat.  How  could  he  ask,  then, 
any  instruotion  to  the  jury  that  he  was  playing  with  the  chil- 
dren in  the  aot  with  which  he  was  charged  by  the  witness? 
Or,  suppose  that  he  was  intimate  with  the  children,  did  that 
authorize  him  to  play  with  them  in  such  manner  as  Lethe  tes- 
tified ?     The  instruction  was  properly  refused. 

The  seventh  prayer  for  instruction  was  that  there  was  no 
competent  evidence  for  the  jury  of  any  assault  with  intent 
to  commit  rape.  That  was  properly  refused.  His  Honor 
had  held  that  I-ethe  was  a  competent  witness,  and  she  testi- 
fied to  facts  tending  to  show  the  assault. 

Upon  a  careful  consideration  of  the  whole  evidence  in  this 
case,  M'e  have  grave  doubt  about  the  guilt  of  the  defendant. 
The  child's  examination  before  the  Justice  of  the  Peace,  the 
delay  in  the  prosecution  of  the  defendant,  his  conduct  after 
the  offence  was  committed,  cause  ua  to  suspect  some  sinister 
purpose  at  the  bottom  of  his  prosecution.  Dr.  Crowell,  a 
witness  for  the  defendant,  testified  that  he  examined  the  pri- 
vate parts  of  the  child  Lethe,  at  the  trial  terra  of  the  Court, 
and  that  he  found  no  rupture,  or  any  indication  of  penetri- 
tion.  But  they  were  all  circumstances  for  the  jury;  and  the 
duty  of  finding  the  facts  and  the  responsibility  of  the  finding 
were  with  them. 

There  was  no  error  in  the  rulings  of  his  Honor,  and  the 
judgment  is 
Affirmed. 
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1.  Because  the  list  of  thirty  jurors  drawn  by  the  Comity 
Commissioners  and  summoned  by  the  Sheriff,  from  -whidi  the 
grand  jury  were  drawn,  and  which  found  the  bill  against  the 
defendant,  was  improperly  selected  and  summoned,  the  list 
not  having  been  taken  from  a  revised  jury  list,  as  required 
under  sections  1732,  1723,  1724,  1725,  1726,  1727,  1729 
and  1730  of  The  Code,  and  the  amendments  thereto ;  and  that 
said  jury  list  had  not  been  revised  or  purged  since  June, 
1S98,  and  then  revised  with  partiality  so  as  to  discriminate 
unjustly  and  purposely  against  competent  persons  of  the  ne- 
gro race,  to  which  the  defendant  belongs,  on  account  of  such 
person's  race  or  color. 

2.  Because  the  officers  whos**  duty  it  was  to  revise  the  jury 
list  and  to  draw  the  panels  to  be  summoned  by  the  Sheriff, 
from  which  the  grand  and  petit  juries  were  drawn,  had  re- 
vised, selected  and  summoned  the  thirty-six  jurors  for  the 
term  of  the  Court  for  said  county,  from  which  the  grand 
jurors  were  drawn  that  found  the  true  bill  against  the  defend- 
ant, with  the  unlawful  and  avowed  purpose  o£  discriminating 
a;!:ainst  persons  of  the  negro  rflce,  who,  of  right,  being  compe- 
tent, should  not  have  been  excluded  from  the  jury  lists  on 
account  of  their  race  or  color,  to  the  prejudice  of  the  defend- 
ant 

3.  Because  such  unjust  and  unlawful  discrimination 
against  the  defendant  deprived  him  of  a  fair  and  impartial 
trial  in  that  Court,  as  is  guaranteed  to  hira  under  the  Consti- 
tution and  laws  of  North  CarolTna,  and  the  Thirteenth  and 
Fourteenth  Amendments  to  the  Constitution  of  the  United 
States,  and  the  acts  of  Congress  thereunder. 

4.    Because,  in  the  defendant's  belief,  he  could  not  get  an 

impartial  trial,  as  guaranteed  him  by  the  laws  of  the  land, 

under  such  unjust  discrimination  against  bim,  on  account  of 

his  race  and  color,  there  being  about  fifty-five  thousand  popu- 
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lation  in  Mecklenburg  County,  one-third  of  whom  are  of  per- 
sons of  the  negro  race  who  pay  taxes  on  more  than  a  quarter 
of  a  million  (k)llars  worth  of  property,  and  the  greater  num- 
ber of  whom  are  equal  to  the  average  jurors  as  serve  in  the 
several  Courts. 

The  defendant  prayed  that  a  subpoena  duces  tecum  be 
issued  from  the  Court  to  the  Chairman  of  the  Board  of 
(  oiiiiuissioners  of  Mecklenburg  County,  to  the  Register 
()/'  Deeds,  to  the  Clerk  of  said  Board,  and  to  the  Sheriff 
of  said  coimty,  requiring  them  to  bring  their  several  records 
pertaining  to  the  drawing  and  summoning  of  jurors  for  that 
term  of  Court,  and  also  the  jury  box  and  boxes,  and  to  give 
such  information  to  the  Court  respecting  the  selecting  and 
summoning  of  jurors  that  might  be  asked  of  them,  and  of 
which  they  might  have  knowledge. 

The  prayer  embraced  also  a  number  of  other  witnesses. 
2.  That  the  motion  to  quash  the  bill  of  indictment  be  granted^ 
that  the  list  of  jurors  selected  and  summoned  for  this  term 
of  the  Court  be  set  aside,  because  the  officers  who  selected  and 
summoned  the  jurors  had  corruptly  and  avowedly  discrimi- 
nated against  the  rights  of  the  defendant,  so  as  to  prevent  a 
fair  and  impartial  trial  under  the  law  of  the  land,  by  exclud- 
ing from  the  jury  list  competent  persons  of  the  colored  race. 
The  motion  was  followed  by  an  affidavit  of  the  defendant, 
as  follows:  "That  he  is  informed  and  believes,  and  doth  ao 
aver,  that  the  cause  set  forth  in  affiant's  motion  to  quash  the 
bill  is  true  and  well  founded  in  fact  and  in  law,  to  the  best  of 
affiant's  own  knowledge  and  belief.  Affiant  further  states  that 
ho  is  informed  and  believes,  and  doth  ever  aver,  that  it  is  the 
well  conceived  and  avowed  purpose  of  the  County  Oonunis- 
sioners  and  Sheriff  of  said  county  and  State  to  ao  manage  the 
soliciting  and  summoning  of  the  several  jurors  to  sit  as  jurors 
in  this  Court,  either  as  grand  or  petit  jurors  or  both,  so  as 
to  wrongfully  and  unjustly  discriminate  against  defendant's 
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right  to  a  fair  and  impartial  jury  of  good  and  lawful  men, 
by  stiiitting  out  or  by  keeping  off  the  jury  panels  competent 
find  lawful  persons  of  defendant's  race;   and  that   affiant 
verily  believes,  and  doth  aver,  that  said  officers  have  so  acted 
in  selecting  and  summoning  the  panels  of  jurora  to  attend  at 
Ihis  term  of  Court,  said  grand  jury  being  a  continued  panel 
01-  Spring  Term  panel,  selected  by  the  County  Commissioners 
January  6,  1902 ;  and  that  affiant  believes  that  he  can  not 
get  a  fair  and  impartial  trial  in  this  Court,  or  in  any  other 
such  Court,  to  which  he  is  entitled  under  the  laws  and  Con- 
stitution of  North  Carolina,  and  the  Thirteenth  and  Four- 
teenth Amendments  and  Acts  of  the  Congress  of  the  United 
States  thereto,  under  such  unfair  and  avowed  discrimination 
against  the  affiant's  just  right  to  a  fair  and  impartial  trial  in 
this  Court,  on  account  of  affiant's  race  and  color ;  and  affiant 
further  sets  forth  and  firmly  avers  that  be  believes  that  the 
grounds  of  his  motion  to  quash  the  indictment  are  reasonable 
and  just,  and  are  warranted  by  the  Constitution  and  laws  of 
North  Carolina,  the  Thirteenth  and  Fourteenth  Amendments 
to  the  Constitution,  and  the  acts  of  Congress  thereunder,  and 
the  just  and  reasonable  consideration  of  mankind,  and  that 
he  ever  believes  and  avers."     Sworn  to  and  subscribed  before 
the  Clerk  of  the  Superior  Court,  on  the  22d  day  of  April, 
1902. 

The  Court  overruled  the  motion,  and  refused  the  prayer  for 
subpoena  duces  tecum-  on  the  grounds  "That  the  Court  had 
not  the  power  to  quash  the  bill  of  indictment  on  the  grounds 
set  out  in  the  defendant's  motion  and  affidavit,  and  could  not 
investigate  the  matters  alleged  in  the  motion  and  affidavit 
onder  a  motion  to  quash,"  The  defendant  excepted,  entered 
hia  plea  of  not  guilty,  and  proceeded  to  trial.  He  then  chal- 
It  n^cd  a  panel  of  thp  petit  jury  on  tho  frrounds  borntnforc  ser 
out.  The  Court  overruled  the  challenge,  and  the  defendant 
excepted. 
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The  question  for  decision  is  not  whether  a  grand  juiy,  in 
the  finding  of  a  true  bill  against  a  negro,  or  a  petit  juiy  by 
whom  the  indictment  is  tried,  shall  be  composed  in  whole  or 
in  part  of  the  defendant's  own  color,  but  it  is  whether,  ^Sn 
the  composition  or  selection  of  jurors  by  whom  he  is  indicted 
or  tried,  all  persons  of  his  own  race  or  color  may  be  excluded 
by  law  solely  because  of  their  race  or  color,  so  that  by  no  poe- 
sibility  can  a  colored  man  sit  upon  the  jury.  The  only  qual- 
ifications which  the  laws  of  North  Carolina  impose  for  jury 
service  are  the  payment  of  taxes  for  the  preceding  year  and 
good  moral  character  and  suiBcient  intelligence.  The  Code, 
Sec.  1Y22.  The  defendant  does  not,  and,  indeed,  could  not 
justly,  complain  of  the  laws  of  the  State  in  reference  to  the 
manner  in  which  provision  has  been  made  for  the  constitutioii 
and  selection  of  juries.  His  complaint  is  that,  notwithstand- 
ing it  is  required  by  our  laws  that  such  of  its  citizens  as  pos- 
sess the  proper  qualifications  shall  be  placed  on  the  jury  lists, 
the  colored  race,  of  which  he  is  a  member,  although  many  of 
them  possess  the  requisite  qualifications,  are  excluded  by  die 
officers  who  are  charged  by  the  law  with  the  duty  of  selecting 
jurors,  solely  because  they  are  of  that  race.  If  the  facts  be 
such  as  the  defendant  declares  them  to  be,  what,  if  any,  wrong 
has  he  snffored,  and,  if  anv,  what  remedv  has  he,  if  anv  ?  If 
he  has  suffered  any  wrong,  the  fact  that  it  may  have  been 
caused  through  the  administrative  officers  of  the  State,  in- 
stead of  by  legislative  enactment,  does  not  relieve  the  situa- 
tion. It  would  still  be  a  wrons^.  Carter  v.  Texa^^,  177  T^.  S., 
442. 

It  was  argued  here  for  the  State  that  the  individuals  who 
composed  the  grand  and  petit  juries  were  possessed  of  lie 
requisite  qualifications  for  jurors,  as  prescribed  by  law ;  that 
no  harm  was  shown  to  have  been  done  to  the  defendant  be- 
cause of  a  failure  to  have  negroes  on  the  jury,  and,  therefore, 
that  he  had  no  grievance.     But  is  not  that  an  erroneous  and 
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fiuiierficial  view  of  the  matter?  In  the  opinion  in  the  case 
<n  .^tmu/lrr  v.  ]\\:-<l  Va..  100  ['.  S.,  Sn:?,  Mr.  .lumce  Strong, 
for  the  Court,  said :  "The  very  fact  that  colored  people  are 
singled  out  and  expressly  denied  by  a  statute  all  right  to 
participate  in  the  administration  of  the  law  as  jurors,  because 
of  their  color,  though  they  are'  citizens  and  may  he  in  other 
respects  fully  qualified,  is  practically  a  brand  upon  them, 
affixed  hy  the  law,  an  assertion  of  their  inferiority,  and  a 
stimulant  to  that  race  prejudice  which  is  an  impediment  to 
securing  to  individuals  of  that  race  that  equal  jnstice  which 
the  law  aims  to  secure  to  all  others." 

The  right  of  trial  by  jury  is  guaranteed  to  every  citizen 
of  the  State,  It  is  ordained  by  section  13  of  Article  I  of 
the  Constitution  of  North  Carolina  that,  "No  person  shall  be 
convicted  of  any  crime  but  by  the  unanimous  verdict  of  a 
jury  of  good  and  lawful  men  in  open  Court,  The  Legisla- 
ture may,  however,  provide  other  means  of  trial  for  petit  mis- 
demeanors, with  the  right  of  appeal."  And  it  goes  for  the 
sayinsT  that  the  makeup,  constitution  and  selection  of  juriea 
is  an  extremely  important  part  of  the  protection  and  benefits 
intended  to  be  secured  by  jury  trial.  The  most  primitive 
as  well  as  the  most  advanced  idea  of  a  jury  is  that  it  is  a 
body  of  men  selected  and  drawn  to  determine  the  rights  of 
parties  under  indictment  and  in  other  judicial  proceedings, 
and  eompoaed  of  the  neighbors,  associates  and  persons  having 
the  same  legal  status  in  the  community  as  the  litigants  or  the 
accused.  We  know  of  common  knowledge  that  prejudices 
sometimes  exist  in  communities  against  certain  classes  which 
control   the  judgment  of  juries  in  their  deliberations,   and 
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is  to  select  jurors  in  Mecklenburg  County,  if  it  is  such  as  it 
is  declared  to  be  in  the  motion  and  aflSdavit  of  the  defendant, 
can  be  considered  as  fair  and  undiscriminating  against  col- 
ored persons  in  that  county  who  may  be  tried  for  a  criminal 
offense  against  the  State,  or  who  may  be  parties  in  civil  a^ 
tions.  It  is  incomprehensible  that  while  all  white  persons 
entitled  to  jury  trials  have  only  white  jurors  selected  by  the 
authorities  to  pass  upon  their  conduct  and  their  rights,  and 
the  negro  has  no  such  privilege ;  the  negro  can  be  said  to  have 
equal  protection  with  the  white  man.  How  can  the  forcing 
of  a  negro  to  submit  to  a  criminal  trial  by  a  jury  drawn  from 
a  list,  from  which  has  been  excluded  the  whole  of  his  race 
purely  and  simply  because  of  color,  although  possessed  of  the 
requisite  qualifications  prescribed  by  the  law,  be  defended! 
Is  not  such  a  proceeding  a  denial  to  him  of  equal  legal  pro- 
tection. There  can  be  but  one  answer,  and  that  is  that  it  is 
an  unlawful  discrimination.  A  wrong,  then,  has  been  done 
against  the  defendant  if  the  facts  set  forth  in  the  motion  and 
affidavit  be  true,  and  in  this  age  of  the  world  there  must  be  a 
remedy  for  every  wrong. 

What.was  the  defendant's  remedy  ?  The  very  one  he  sought 
to  have  applied.  By  section  1741  of  The  Code,  it  is  provided 
that  "all  exceptions  to  grand  jurors  for  and  on  account  of 
their  disqualifications  shall  be  taken  before  the  jury  is  sworn 
and  empanneled  to  try  the  issue  by  motion  to  quash  the  indict- 
ment, and  if  not  so  taken  the  same  shall  be  deemed  to  he 
waived."  It  was  urged  in  this  Court  for  the  State  that  a 
plea  in  abatement  was  the  only  course  of  procedure  which 
the  defendant  could  follow  in  this  case.  But  in  State  v.  ffajf- 
wood,  04  N.  C,  847,  this  Court  said  that  "The  regular  and 
appropriate  method  of  making  objection  to  a  grand  juior, 
under  the  general  practice,  when  the  fact  upon  which  it  de* 
pended  did  not  appear  in  the  record,  and  had  to  be  estab- 
lished by  proof,  is  by  plea  and  abatement,  and  if  it  does  so 
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appear,  by  a  motion  to  quash,"  But  the  Court  went  on  to 
aay  that  "In  our  practice,  the  distinction  has  not  been  recog- 
nized as  important,  and  the  motion  to  quash  has  been  held 
proper  in  either  case."  The  Court  went  on  further  to  say, 
"But  whatever  difference  may  be  supposed  to  exist  as  to  the 
two  methods  of  raising  the  objection,  they  are  removed  and 
the  practice  settled  by  statute"  (quoting  The  Code,  Sec. 
1741).  The  discrimination  which  is  alleged  to  have  been 
practised  against  the  defendant  is  one  that  has  been  passed 
upon  by  the  Supreme  Court  of  the  United  States,  and  held 
to  be  contrary  to  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  and  therefore  imlawful.  Strauder 
V.  West  Va.,  and  Virginia  v.  Rives,  100  U.  S.,  303  and  313; 
Neal  r.  Delav.-arc,  103  U.  S.,  370;  CarteT  v.  Texas,  177  U. 
S.,  442,  In  the  last  mentioned  case,  the  facts  and  manner  of 
procedure  in  the  State  Court  of  Texas  were  just  as  they  are 
here. 

There  was  error  in  the  judgment  of  the  Court,  and  error 
in  the  refusal  of  his  Honor  to  grant  the  motion  and  have  the 
matter  set  out  in  the  motion  and  afHdavit  properly  consid- 
ered and  tried.     The  case  is  remanded  to  that  end. 
Error. 

Ci..\BK,  J.,  concurring.  I  eoneur  in  the  conclusion  that 
the  presiding  Judge  should  have  heard  the  evidence,  found 
the  facts,  and  rendered  judgment  thereon,  and  that  only  bfr 
caupe  the  United  States  Supremo  Court,  the  final  tribunal 
upon  all  Federal  questions,  has  so  decided.  Carter  v.  Tex., 
177  TT.  S.,  442:  Gifcran  v.  Miss.,  162  U.  S..  565;  NeaVv.  Del- 
aware, 103  U.  S.,  370;  Strauder  v.  W.  Va.,  100  U,  S.,  303, 
and  Va.  v.  Rives,  Ibid.,  313.     We  must  bow  to  that  author- 
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the  Thirteenth,  Fourteenth  and  Fifteenth  Amendments  con- 
ferred "no  warrant  for  any  legislation  of  (Congress  interfere 
ing  with  the  selection  of  jurors  in  the  State  Courts."  Chief 
Justice  Waite  also  dissented  in  that  case,  and  Mr.  Justice 
Field  reiterated  in  that  dissent  what  he  had  so  well  said  in  his 
previous  dissent,  a  very  able  one,  in  Ex  parte  Virginia,  100 
U.  S.,  349-370,  in  which  dissenting  opinion  Mr.  Justice  Clif- 
ford concurred.  Among  other  things,  in  that  dissent,  Mr. 
Justice  Field  particularly  says  (100  U.  S.,  at  page  368): 
"If,  when  a  colored  person  is  accused  of  a  criminal  offence, 
the  presence  of  persons  of  his  race  on  the  jury  by  which  he 
is  to  be  tried  is  essential  to  secure  to  him  the  equal  protection 
of  the  laws,  it  would  seem  that  the  presence  of  such  persons 
on  the  bench  would  be  equally  essential,  if  the  Court  should 
consist  of  more  than  one  Judge,  as  in  many  cases  it  may; 
and  if  it  should  consist  of  a  single  Judge,  that  such  pro- 
tection would  be  impossible.  A  similar  objection  might  be 
raised  to  the  composition  of  any  appellate  Court  to  which 
the  case,  after  verdict,  might  be  carried." 

After  this  delicate  suggestion,  that  to  be  consistent  the 
United  States  Supreme  Court  should  insist  upon  the  admis- 
sion of  colored  members,  Mr.  Justice  Field  proceeds:  "The 
position  that  in  cases  where  the  rights  of  colored  persons  are 
concerned,  justice  will  not  be  done  to  them  unless  they  have 
a  mixed  jury,  is  founded  iipon  the  motion  that  in  such  cases 
white  persons  will  not  be  fair  and  honest  jurors.  If  this 
position  be  correct,  there  ought  not  to  be  any  white  persons 
on  the  jury  where  the  interests  of  colored  persons  only  are 
involved.  That  jury  would  not  be  an  honest  and  fair  one, 
of  which  any  of  its  members  should  be  governed  in  his  judg- 
ment by  other  considerations  than  the  law  and  the  evidence; 
and  that  decision  would  hardly  be  considered  just  whidi 
should  be  reached  by  a  sort  of  compromise,  in  which  the  pre- 
judices of  one  race  were  set  off  against  the  prejudices  of  the 
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other.  To  be  consistent,  those  who  hold  this  notion  should 
<;0Qtend  that  in  cases  affecting  members  of  the  colored  race 
only,  the  juries  should  be  composed  entirely  of  colored  per- 
sons, and  that  the  presiding  Judge  should  be  of  the  same 
race." 

I  oan  add  nothing  to  the  force  of  Mr.  Justice  Field's  argu- 
mont.  but  I  can  express  my  concurrence  in  hia  view  that  the 
last  three  amendments  to  the  United  States  Constitution  were 
not  intended  to  authorize  Federal  interference  with  the  com- 
position of  juries  in  State  Courts.  The  Fourteenth  Amend- 
THPnt  is  the  only  one  relied  on,  and  that  can  not  apply  because 
■■.\  jury  deni-odistate  Uv-gvae"  has  never  in  this  countrv  bpen 
embraced  in  "due  process  of  law,"  nor  requisite  to  the  "equal 
protection  of  the  laws."  If  recognition  of  each  race  is  re- 
quirpd  in  the  composition  of  juries,  it  is  equally  essential  in 
the  composition  of  the  judiciary.  Both  are  constituent  ele- 
ments in  the  administration  of  justice. 

In  this  State,  the  laws  exclude  no  one  from  the  jury  or 
grand  jury  because  of  race,  neither  does  it  exclude  any  one 
from  the  bench  on  that  ground.  If  the  words  "due  process 
of  law"  and  "equal  protection  of  the  laws"  warrant  Federal 
interference  and  inquiry  as  to  the  manner  of  selecting  jurors 
when  negroes  do  not  appear  on  the  panel,  the  same  rule  will 
warrant  investigation  of  the  mode  of  selecting  Judges  be- 
cause no  negroes  are  on  this  or  the  lower  bench.  Under  the 
Constitution  of  the  Union,  as  our  fathers  made  it,  the  State 
prescribed  the  method  of  selecting  its  own  juries  and  judges, 
and  supervised  the  execution  of  its  own  laws  in  reference 
thereto.     Like  Justice  Field,  I  see  no  warrant  for  Federal 
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exist,  and  that  when  the  alleged  exclusion  of  colored  juTon 
is  by  virtue  of  the  method  of  administering  laws  which  con- 
tain no  such  discrimination,  the  sole  remedy  is  by  appeal  to 
the  highest  Court  of  the  State,  and  thence  by  writ  of  error  to 
the  Federal  Supreme  Court.  In  Oibson  v,  Mississippi,  162 
U.  S.,  565,  Harlan,  J.,  reviews  the  uniform  decisions  to  that 
effect,  and  sustains  (at  page  589)  as  valid  the  legal  require- 
ments in  Mississippi  "that  no  person  should  be  a  grand  or 
petty  juror  unless  he  was  a  qtudified  elector  and  able  to  read 
and  write,  *  *  *  and  should  possess  good  intelligence^ 
sound  judgment  and  fair  character." 

Douglas,  J.,  concurring  in  result.  In  concurring  in  the 
conclusion  of  the  Court,  which  I  do  without  hesitation,  I 
deem  it  sufficient  to  say  that  the  defendant  has  been  denied 
a  constitutional  right.  Whether  he  has  been  injured  or  not 
by  such  deprivation  is  not  for  me  to  say.  The  mere  fact 
that  a  substantial  right  intended  for  his  protection  has  been 
denied  him,  is  suflScient  to  influence  my  judgment.  Whether 
the  jiiries  were  in  fact  improperly  drawn,  remains  to  be 
proved,  but  for  the  purposes  of  this  discussion,  we  must  as- 
sume the  truth  of  the  defendant's  allegation,  because  he  has 
been  denied  the  opportunity  of  proving  it.  As  this  is  a  right 
claimed  by  the  defendant  under  the  Federal  as  well  as  the 
State  Constitution,  and  which  has  been  so  recently  decided 
and  fully  discussed  by  the  Supreme  Court  of  the  United 
States,  any  further  discussion  on  my  part  is  entirely  unneo- 
essary.  Carter  v.  Texas,  177  U.  S.,  442.  This  would  end 
the  matter  but  for  some  expressions  in  the  opinion  of  the 
Court.  I  may  frankly  say  that  while  verdicts  are  sometimes 
rendered  that  do  not  meet  my  approval,  I  can  not  concur  in 
any  statment  that  any  classes  are,  as  a  rule,  unable  to  obtain 
justice  on  account  of  the  prejudice  of  the  average  juror. 
This  may  happen  in  individual  cases,  especially  in  criminal 
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trials  where  there  is  great  public  excitement;  and  ■wherever 
it  appears,  a  new  trial  should  promptly  be  granted.  My 
views  as  to  the  character,  powers  and  responsibiKties  of  the 
jury  are  expressed  in  Cable  v.  Railway,  122  N.  C,  892,  900. 
I  fully  concur  in  the  conclusion  of  the  Court  that  the  de- 
fendant is  entitled,  irrespective  of  his  color,  to  the  fullest  pro- 
tection of  the  law ;  and  that  he  may  rightfully  demand  all 
the  rightu  guaranteed  to  him  by  the  Constitution  of  this  State 
and  of  the  United  States,  as  well  as  every  legal  remedy  nee- 
essary  for  their  protection  and  enforcement.  A  denial  of  the 
remedy  would  he  a  denial  of  the  right. 


STATE  V.  WISEMAN. 
(Filed  November  25,  1802.) 

1.  JUSTICES  OF  THE  PEACE— ,?ttrts»HcH<»i—C<m<«(w«on.  Art.  i. 

Sec  27— Acta  1901,  Chap.  182— Criminal  Law. 
Where  a  statute  permits  a  fine  of  as  much  as  flO  lor  each 
hog  permitted  to  run  at  large,  and  the  warrant  of  a  justice 
charges  the  running  at  large  of  ten  hogs,  the  Justice  baa  no 
Jnrledlctlon. 
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FuRCHES,  C.  J.  This  is  a  criminal  actjion,  commenced  be- 
fore a  Justice  of  the  Peace,  under  chapter  182,  Acts  1901. 
The  warrant  charges  that  the  defendant  allowed  ten  hogs  to 
run  at  large  off  his  premises  in  violation  of  the  provisions  of 
the  first  section  of  said  act.  And  the  second  section  thereof 
is  in  the  following  language:  "That  any  person  or  persons 
violating  the  provisions  of  section  1  of  this  act  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  leas 
than  two  dollars  nor  more  than  ten  dollars  for  each  and  every 
offense,  for  each  head  of  stock  so  allowed  to  run  at  large." 
The  defendant  was  found  guilty  in  the  Justice's  Court  of  al- 
lowing eight  head  of  hogs  to  run  at  large  off  his  premises,  in 
violation  of  said  act,  and  was  fined  two  dollars  for  each  hog — 
making  $16.  The  defendant  appealed  from  this  judgment  to 
the  Superior  Court,  where  he  was  again  tried  upon  the  same 
warrant,  and  was  again  found  guilty.  But  the  Court  ar- 
rested  the  judgment  and  dismissed  the  action  for  want  of 
jurisdiction,  and  the  State  appealed. 

TTiis  statute  makes  a  violation  of  section  1  a  misdemeanor, 
and  does  not  prescribe  any  punishment,  except  as  to  each  hog. 
But  Article  IV,  section  27,  of  the  Constitution  fixes  the  jurifl- 
diction  of  Justices  of  the  Peace,  and  limits  it  in  criminal 
matters  to  cases  in  which  the  fine  can  not  exceed  fifty  dollars, 
or  the  imprisonment  thirty  days.  And  under  this  statute  the 
fine  is  limited  to  ten  dollars  for  each  hog — "the  fine  shall 
not  exceed  ten  dollars  for  each  hog  so  allowed  to  run  at 
lar^e."  And  although  he  was  only  fined  two  dollars  a  hog, 
or  sixteen  dollars  for  the  eight,  he  might  have  been  fined  as 
much  as  eighty  dollars,  this  being  thirty  dollars  in  excess  of 
his  jurisdiction.  It  is  therefore  plain  to  see  that  the  Justice 
of  the  Peace  did  not  have  jurisdiction. 

But  the  State  contends  that  the  Superior  Court  had  juris- 
diction of  the  offence,  and  the  case  having  been  carried  to  that 
Court  by  appeal,  that  gave  the  Superior  Court  jurisdiction  of 


N.  C]  AUGUST  TERM,  1902.  797 

State  v.  Wiseuah. 

this  offence,  and  it  should  have  proceeded  to  judgment.  This 
would  have  been  so  ii  there  had  been  a  bill  sent  in  that  Court 
and  found  "a  true  bill,"  as  in  State  v.  Neal,  120  N.  O.,  613 ; 
68  Am.  St.  Kep.,  810.  The  jurisdiction  of  the  Superior 
Court  would  then  have  arisen  upon  the  bill  of  indictment, 
and  not  by  virtue  of  the  warrant  of  the  Justice  of  the  Peace. 
The  Justice  of  the  Peace  had  no  jurisdiction;  the  warrant 
itself  showed  that,  and  ousted  bim  of  jurisdiction ;  and  as  it 
gave  him  none,  it  could  give  the  Superior  Court  none.  While 
the  Superior  Court  has  jurisdiction  of  such  violations  of  the 
criminal  law  as  that  charged  against  the  defendant,  it.  had 
no  jurisdiction  over  the  defendant  until  he  was  properly  be- 
fore the  Court,  upon  a  bill  found  or  by  appeal  from  a  Justice 
of  the  Peace  who  had  jurisdiction  to  try  and  punish  the  de- 
fendant. In  cases  where  bills  are  found  in  the  Superior 
Court,  its  jurisdiction  is  original.  But  in  cases  of  appeal 
from  Justices  of  the  Peace,  its  jurisdiction  is  derivative,  and 
it  has  no  more  or  greater  jurisdiction  than  the  Justice  of  the 
Peace  had ;  and  if  the  Justice  had  none,  the  Superior  Court 
had  none.  It  was,  in  fact,  trying  the  defendant  on  a  piece 
of  paper  containing  a  charge  against  him  for  violating  the 
criminal  law  of  the  State,  but  without  its  being  authorized  by 
a  grand  jury,  or  a  Justice  of  the  Peace  having  jurisdiction  of 
the  offence,  and  was  therefore  not  authorized  to  prefer  the 
charge  nor  to  try  the  case,  and  the  appeal  conferred  no  juris- 
diction on  the  Superior  Court. 

We  see  no  error,  and  the  judgment  ia 

Affirmed. 
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STATE  V.  McCALL. 
(Piled  December  2,  1902.) 

1.  ARSON — Evidence — Collateral  Facts — Accessoriea. 

On  a  proBecution  tor  being  accessories  betore  the  fact  to 
arson  evidence  of  a  prior  crime  to  cover  up  wbtch  the  a]-aan 
was  supposed  to  have  been  committed,  is  Inadmlasable. 

2.  ARSON — Evidence — aorroborative  Evidence — Accessories. 

In  an  indictment  against  accesuirles  beforb  the  fact,  the  prin- 
cipal having  teBtlfled  to  the  facts  of  the  crime,  eridence 
that  the  principal  confessed  the  crime  la  admiBBable  » 
cnibstantlve  evidence  agalnat  him,  but  Ib  onl^  corroboratlvt 
evidence  as  to  the  guilt  of  the  acceBaorlea. 

Indictmekt  againBt  Alexander  and  Samuel  McCall,  heard 
by  Judge  W,  B.  Council  and  a  jury,  at  April  Term,  1902, 
of  the  Superior  Court  of  Bukke  County.  From  a  verdict 
of  f^iilty  and  judgment  thereon,  the  defendanta  appealed.  - 

Robert  D.  Gilmer,  AttomeyOeneral,  and  /.  T.  Perkins, 
for  the  State. 

Locke  Craig,  E.  S.  McCall,  and  /.  L.  C.  Bird,  for  the  de- 
fendanta. 

ruBCHEa,  C.  J.  The  defendanta  aiB  indicted  for  baming 
Concord  Methodist  Church.  The  offenae  is  alleged  to  have 
been  committed  in  McDowell  County  by  Jack  Keaton,  as 
principal,  and  the  defendants,  Alexander  McCall  and  Samuel 
McCall,  as  accessories  before  the  fact.     The  defendant  Kea- 

tdTi  tiIpbH  oniltv    «Tid  t>lP  Mcf!flllH  Tilnnd  nnt  cniiltv    anil  tKfl 
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before  the  church  was  burned.  And  it  was  admitted  by  the 
State  on  the  trial  that  he  had  been  tried  and  acquitted  of 
burning  the  milL 

The  theory  of  the  State  was  that  Keaton  burned  the  church, 
but  was  induced  to  do  so  by  the  defendants,  the  McCalls,  to 
allay  suspicions  against  Alexander  McCall  as  to  his  being  the 
party  who  burned  the  milL  And  for  the  purpose  of  estab- 
lishing the  truth  of  this  theory,  the  State  introduced  Keaton 
as  a  witness.  On  his  examination,  he  was  interrogated  by 
the  State  as  follows:  "Was  Alexander  McOall  arrested  for 
burning  the  mill,  when  the  church  was  burned  ?"  to  which  he 
answered  "Yes."  "Where  were  you  the  night  the  mill  waa 
said  to  have  been  burned,  where  did  you  stay  that  night?" 
"I  stayed  at  Alexander  McCall's."  "Where  waa  Alexander 
the  forepart  of  that  night ;  was  he  at  home  or  not  V  "No, 
he  was  not  at  home."  "Did  you  see  him  when  he  came  in  ?" 
"No,  I  did  not  see  him  when  he  came  in."  "Saw  him  next 
morning  V  "Yes."  "You  noticed  his  clothing  next  morn- 
ing?" "Yes."  "What  was  their  condition?"  "His  cloth- 
ing was  wet,  lying  on  a  chair  by  his  bed."  "Do  you  know 
what  Alexander  McCall  carried  his  matches  in — do  you  hap- 
pen to  know  that,  on  the  night  the  mill  was  burned  V*  "Yea." 
"What  did  he  say  about  Alexander  McCall  having  matches !" 
"He  had  tliem  in  a  match  safe  that  belonged  to  his  daddy." 
"Did  he  tell  you  what  he  used  to  set  the  mill  on  fire  ?"  "He 
said  he  used  oil."  "Did  he  tell  you  how  he  carried  the  oil  ?" 
"In  a  bottle." 

The  above  questions  and  answers  were  allowed  by  the 
Court  over  the  objection  of  the  drfendants,  and  they  ex- 
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McCalla  had  this  thing  done  to  cover  up  the  buniiiig  of  the 
mill."  He  said,  "If  I  am  put  on  the  stand,  I  will  tell  the 
truth  about  it." 

Another  witness  by  the  name  of  Perry  was  put  on  the  atand 

by  the  State,  «nd  K'stifiod,  in  jiiiswer  to  a  iiiiestiim  asked  liy  tlif 
State,  that  Keaton  said,  "He  had  burned  the  church,  and  that 
be  was  hired  to  bum  the  church  by  Alexander  McCal)  and 
Samuel  MeCall,  one  or  together."  The  evidence  was  ad- 
mitted by  the  Court  over  the  objection  of  the  defendants, 
and  they  excepted. 

The  defendants  were  not  on  trial  for  burning  Brown's 
mill,  and  any  evidence  as  to  that,  not  necessarily  connected 
with  the  burning  of  the  church,  was  incompetent  and  ehonld 
,  not  have  been  allowed.  And  the  evidence  of  Keaton,  aa  to 
the  absence  of  the  defendant  Alexander  McCall  the  night  the 
mill  was  burnt,  a»  to  bis  wet  clothing  the  next  morning,  as  to 
the  use  of  matches  and  the  box  he  carried  them  in,  and  the 
use  of  oil  carried  in  a  biittle,  was  incompetent  and  should  not 
have  been  alloived.  State  v.  Graham,  121  N.  C,  623;  State 
V.  Phuford.  69  N.  C,  48 
Siatev.,Jeff,-ies.  117  N, 
930.    V 

The  mill  was  biirnet 
burned,' and  before  Ken 
to  bnrn  the  plinreh  :  and 
sencc  from  lumn'  of  Alf 
matches  and  nil,  Iiavp  nr 
nor  with  the  enmversati 
him  to  bum  the  chureli. 
State's  theorv,  aa  AIe.\a 
bu'niina:  the  i'iiH,  and  ha 
it  WHS  alleged  that  the  '. 
church,  aecordinff  to  bis 
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and  is  treated  together,  and  was  couipottnl,  aithongh  Xea- 
ton  had  Bubmitted  and  was  not  on  trial.  But  as  to  the  de- 
fendants, the  McCalls,  his  guilt  was  still  involved,  and  was 
an  issue  in  the  trial,  for  the  reason  that  he  was  charged  as 
principal  and  the  McCalla  aa  accessories  before  the  fact  of 
burning  the  church ;  and  if  he  was  not  guilty,  the  McCalls 
cculd  not  be  guilty.  It  became,  in  tliis  way,  uecesriary  for 
the  jury  to  pass  upon  the  guilt  of  Keaton,  and,  this  being  so, 
the  evidence  of  Kaylor  and  Perry  was  substantive  evidence 
as  to  Keaton's  guilt,  but  was  only  corroborative  evidence  as 
to  the  guilt  of  the  MeCalls.  It  could  only  be  used  for  the 
purpose  of  corroborating  the  evidence  of  Keaton  given  on  the 
trial  of  the  ease,  and  the  jury  was  the  judge  gl  that — whether 
it  did  or  not,  and  to  what  extent,  if  at  all.  But  it  seems  to 
have  been  treated  as  substantive  evidence  by  the  Court  in  its' 
charge  to  the  jury,  whereas,  it  was  the  duty  of  the  Court  to 
have  instructed  ihe  jury  as  to  its  character,  and  to  have  ex- 
jJained  to  them  in  what  respect  it  was  substantive  evidence, 
and  in  what  respect  it  could  only  be  considered  as  corrobora- 
ting Keaton,  if  they  'should  find  that  it  did  corroborate  him. 
And  then  it  could  not  be  used  as  establishing  the  truth  of  the 
statements  made  hy  Keaton,  but  only  for  the  purpose  of  giv- 
inff  credit  to  his  testimony.  State  v.  Parrish,  79  N,  C.,  610. 
These  errors,  we  think,  were  calculated  to  seriously  preju- 
dice the  defendants  on  the  trial,  and  entitles  them  to  a  new 
trinl. 
.      Xe\y  Trial. 
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STATE   V.   HAGAN. 
(Filed  December  9,  1902.) 

1.  EVIDENCEX-Demurrer — Waiver —  Aider  — if omicide,  Acta  1S»7. 

Chap.  10!>~Acts  IHUU.   Chap.  l.il. 

Wbere  an  accuaed  demure  to  the  evidence  of  tbe  st&te,  and  al- 
ter ward  a  Introduces  testlmouy  which  BupplleB  a  delect 
therein,  tale  right  to  assign  the  overrullag  at  tbe  demurrer 
as  error  la  tberebf  valved. 

2.  HOMICIDE — JUanslauehter^Instructioni. 

Where  the  solicitor  does  not  ask  for  a  verdict  of  murder  agtUnst 
the  accused,  and  there  Is  no  evidence  of  self-defence,  the 
killing  being  admitted  or  proved,  aa  Instruction  that  li 
the  Jury  believe  tbe  evidence  they  should  And  the  prisoner 
guilty  of  manslaughter,  is  proper. 

Indictment  against  W.  E.  Hagan,  heard  bj  Judge  W.  B. 
■Council  and  a  jury,  at  October  Term,  1902,  of  the  Superior 
Court  of  Madison  County.  From  a  verdict  of  guilty  of 
iiianslaugliter  and  judgment  thereon,  the  defendant  appealed. 

Robert  D.  Gilmer,  Atiomev-General,  for  the  State- 
Xo  counst 

HOKTQOSI 
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tlie  error  was  cured  by  the  course  afterwards  followed  by  the 
prisoner  in  offering  evidence  supplying  that  which  the  State 
lacked.     The  introduction  of  such  evidence  was  a  waiver  of 
the  prisoner's  right  to  rely  on  the  ruling  as  error.     6  Enc. 
PI.  and  Pr.,  page  456.     In  State  v.  droves,  119  N.  C,  822, 
the  trial  Judge  overruled  the  demurrer,  and  thie  Conrt  said 
that  in  refusing  to  allow  the  prisoner  to  introduce  evidence, 
and  charging  the  jury  upon  the  evidence  of  the  State,  admit- 
ted to  be  true  by  the  demurrer,  his  Honor  committed  no  error. 
The  Court  further  said  in  that  case :  "As  stated  in  ihat  opin- 
ion  (Slate  V.  Adams.  115  N.  C,  775,  784),  if  the  defend- 
ant has  evidence,  he  should  give  the  jury  the  benefit  of  it, 
and  (unless  his  own  evidence  proves  the  case  against  him) 
it  will  be  still  open  to  him  to  ask  an  instruction  that  there  ia 
not  sufficient  evidence  to  go  the  jury.     But  if  he  demurs  on 
that  groimd,  the  Court  will  not  permit  him  to  take  'two  bites 
at  a  cherry'  by  fishing  for  the  opinion  of  the  Court  and  after- 
wards introducing  testimony,  if  the  demurrer  is  overmled." 
The  Acts  of  1897,  Chap.  109,  and  1899,  Chap.  131,  apply 
to  civil  actions  and  special  proceedings,  but  if  they  could  be 
applied  to  criminal  actions,  the  same  rule  that  we  have  laid 
do«-n,  viz.,  that  the  first  motion  to  dismiss  (demurrer  to  the 
evidence)  of  the  State,  would  be  of  no  avail  to  the  plaintiff 
unless  at  the  conclusion  of  the  whole  evidence  it  was  renewed ; 
and  then  it  would  have  to  be  heard  upon  the  whole  evidence. 
Parlier  v.  R.  Co.,  199  N.  0.,  262. 

In  the  case  before  us,  the  Solicitor  entered  of  record  that 
he  would  not  ask  for  a  verdict  of  murder  in  the  first  degree, 
and  on  the  argument  did  not  insist  on  a  conviction  for  murder 
in  the  second  degree.  At  the  conclusion  of  the  evidence,  his 
Honor  explained  the  difference  between  murder  and  man- 
slaughter, and  instructed  the  jury  that  there  was  no  evidence 
that  the  prisoner  fought  in  self  defense  and  that,  as  the 
Solicitor  did  not  insist  on  a  verdict  for  murder  in  the  second 
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degree,  thev  should  return  a  verdict  of  guilty  of  manslaugh- 
ter, if  tliey  believed  the  evidence,  and  if  they  did  not  believe 
the  evidence,  they  should  return  a  verdict  of  "Ifot  guilty." 
We  can  not  see  how  the  prisoner  could  have  reasonably  ex- 
cepted to  that  instruction.  There  was  no  evidence  tbat  he 
fought  in  self  defense.  He  was  therefore  guilty  of  murder 
in  the  first  degree,  or  murder  in  the  second  degree,  or  of  man- 
slaughter. He  escaped  on  a  conviction  for  the  lightest  of  the 
crimes. 
No  Error. 


STATE    V.    FOY. 
(Filed  December  16,  1902.) 

LARCENY — Inteiit^ — Felonious — Evidence — Sufficiency. 

The  evidence  in  this  case  is  not  suflBcient  to  convict  the  ac- 
cused of  larceny,  as  it  does  not  show  that  the  taking  was 
done  under  circumstances  inconsistent  with  an  honest 
purpose. 

•  iNDicTivrENT  against  Will  Foy,  heard  by  Judge  Thos.  J. 
Shaw  and  a  jury,  at  July  Term,  1902,  of  the  Superior  Court 
of  Forsyth  County.  From  a  verdict  of  guilty  and  judg- 
ment thereon,  the  defendant  appealed. 

Rohert  D,  Gilmer,  Attomey-Oeneral,  for  the  State. 
J,  8,  Lanier,  for  the  defendant. 

Cook,  J.  AVhether  there  was  any  evidence  tending  to 
show  that  defendant  was  guilty  of  the  larceny  of  the  box  of 
candy,  is  the  question  raised  by  defendant's  demurrer  to  the 
evidence.  The  only  evidence  introduced  was  that  testified  to 
by  the  witness  Barbee,  as  follows :  "I  am  employed  as  cleik 
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by  Mrs,  W.  J.  and  Clarence  Cromer,  candj  makers  and  con- 
fectioners, in  the  city  of  Winston.  Defendant,  Will  Foj, 
had  been  working  there  for  some  time.  On  Monday,  ahout 
June  IC,  1002,  I  saw  a  box  of  candy  in  the  back  room  under 
a-  table.  I  could  not  tell  who  pnt  it  there.  I  watched  it 
every  day  to  see  if  I  could  catch  the  defendant,  Will  Toy, 
taking  it  away.  On  Friday  of  the  same  week,  I  sent  Will 
Foy  in  the  room  where  the  box  of  candy  waa  to  get  some 
sugar,  and  thought  that  was  a  g.'Mii\  way  to  e;itcb  him  if  he  put 
it  there.  Will  Foy,  the  defert'ljuit,  went  affcr  tlie  sugar,  uml 
while  ho  was  gone  I  waited  and  watched  for  him  to  see  if  he 
got  the  candy.  He  came  back  with  the  sugar  and  also  the 
box  of  candy.  I  said,  'Will,  what  have  you  got  there  ?'  He 
did  not  say  anything ;  I  'phoned  for  a  policeman,  and  police- 
man miller  came  and  sought  the  defendant  and  took  the  box 
of  candy  away  from  hira,"  Cross-examined :  "I  waited  from 
Monday  until  Friday  trj'ing  to  catch  the  defendant;  during 
the  whole  time  the  box  of  candy  remained  in  the  other  room 
under  the  table,  I  could  have  prevented  it  from  being  stolen, 
bnt  wanted  to  catch  the  one  who  put  it  under  the  table,  so  I 
could  have  him  punished.  I  sent  the  defendant  in  the  room 
where  the  candy  was  for  some  sugar,  for  the  purpose  of 
catching  him  if  he  should  take  it.  I  had  been  missing  some 
candy,  and  I  wanted  to  catch  the  thief,  whoever  he  was." 

To  constitute  the  crime  of  larceny,  there  must  he  evidence 
oi  a  felonious  intent  in  the  takiufr.  Something  move  than 
the  mere  act  of  taking  is  necessary  to  be  shown  before  the 
jury  can  proceed  to  inquire  into  the  intent.  There  must  be 
evidence  to  show  that  the  taking  was  done  under  cireum- 
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424;  4  L.  R.  A.,  291 ;  14  Am.  St  Rep.,  821;  State  v,  Origg, 
104  N.  C,  882 ;  State  v.  Coy,  119  N.  C,  901)  ;  or  by  arti&se 
(State  V.  Deal,  64  N.  C,  270)  ;  and  that  there  was  an  origi- 
nal felonious  intent,  general  or  special,  ai  the  time  of  the  tak- 
ing (State  V.  Arkle,  116  N.  C,  at  page  1031).     TheevidenflB 
of  the  State's  witness  fails  to  show  any  act  done  by  defendant 
inconsistent  with  an  honest  purpose,  or  inconsistent  with  tfas 
duties  of  his  employment.     The  box  of  candy  was  lying  under 
the  table  where,  by  inference,  it  appears  it  did  not  belong 
and  there  is  no  evidence  to  show  that  defendant  had  put  it 
there,  or  that  he  knew  it  was  there.     He  was  working  for  the 
firm,  and  was  sent  by  the  witness  in.  the  room  after  some 
sugar,  and  returned  with  the  sugar  and  also  the  box  of  candy 
— bringing  them  both  to  the  witness,  clerk  of  the  firm,  who 
had  sent  him.     Being  asked  (having  the  sugar  and  the  box 
of  candy),  "What  have  you  got  there  ?"  did  not  say  anything, 
and  was  forthwith  arrested.     There  is  no  more  evidence  to 
show  that  he  took  the  candy  feloniously  than  the  sugar.    He 
was  ordered  to  bring  the  sugar,  and  also  brought  the  candy, 
which  was  out  of  its  usual  place,  but  the  taking  of  both  was 
under  the  same  conditions  and  circumstances.     There  was 
no  artifice,  trick,  secrecy,  concealment,  force  or  appropriation 
of  either.     The  fact  of  his  bringing  the  candy,  tc^ther  with 
the  sugar,  was  no  evidence  that  he  had  placed  the  candy  where 
it  was  found.     The  evidence  was  insufficient,  and  his  Honor 
erred  in  not  sustaining  defendant's  demurrer. 
Error. 
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(Piled  December  IS,  1902.) 

LARCBNT — Evidence — SufllcCency. 

The  only  evidence  against  the  accused.  Indicted  for  larceny, 
being  tbat  a  sailor  accused  him  ot  stealing  his  clothes, 
vhlch  charge  he  denied  at  that  time  and  at  the  trial,  la  not 
sufficient  to  sustain  a  verdict  of  guilty. 

Indictment  against  Eugene  Pugh,  heard  by  Judge  E,  W. 
TimherlaJce  and  a  jiiry,  at  May  Term,  1902,  of  the  Superior 
Court  of  Nkw  IIanovek  County.  From  a  verdict  of  guilty 
and  judgment  thereon,  the  defendant  appealed. 

Ttobei't  D.  Gilmer.  Attorney-General,  for  the  State. 
B.  O.  Empie,  for  the  defendant. 

Ci-ARK,  J.  The  defendant  was  convicted  of  the  larceny 
of  a  suit  of  clothes,  and  sentenced  to  ten  years  in  the  State's 
Prison.  The  only  evidence  was  that  a  sailor  accused  the  do- 
fcndanf  of  having  stolen  his  suit  of  clothes  out  of  a  hag 
which  the  defendant  was  carrying  for  him,  and  the  defendant 
denied  the  charge  when  made.  The  Judge  should  have 
charged  the  jury,  as  requested,  that  there  was  no  evidence. 
The  sailor  was  not  at  the  trial,  nor  was  there  any  witness  who 
testified  to  any  circumstances  bearing  upon  the  alleged  com- 
mission of  the  offense.  The  remark  of  the  sailor  was  hearsay, 
and  was  only  competent  as  a  qua^i  admission  if  the  defendant 
had  failed  to  deny  the  charge.  This  the  defendant  did 
promntlv  when  so  chareed.  and  also  went  nnon  the  stand  and 
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STATE  V.  DIXON. 
(Filed  December  16,  1902.) 

1.  JURY — Ju7'y  List  — Purging  — Abatement  — Quashal — Pleas — The 

Code,  Sees.  1122,  1728, 

The  merely  purging  the  Jury  list  of  the  names  of  those  who  had 
not  paid  their  taxes,  without  adding  any  new  names  there- 
to, does  not  vitiate  the  venire  in  the  absence  of  bad  faith 
or  corruption  on  the  part  of  the  county  commissioners. 

2.  EVIDENCE  — -  Cwitradictory  Witness  — Witnesses  — Coroner  —In- 

quest— Homicide. 

The  statements  made  by  a  witness  at  the  inquest  by  a  coroner, 
though  the  inquest  was  not  legal,  are  competent  to  contra- 
dict such  witness  in  a  trial  for  the  murder. 

3.  DYING  I>¥^Ql^PLRA.TlO'iiS--Evidence— Statements— Homicide. 

The  statements  by  a  person  in  his  dying  hours,  after  he  haa 
stated  that  he  was  dying  and  had  asked  for  prayers,  as 
to  how  he  was  shot  and  who  shot  him,  are  competent  as 
dying  declarations. 

4.  EVIDENCE — Circumstantial   Evidence — Homicide. 

In  an  indictment  for  murder,  it  is  competent  to  show  that  gun 
wadding  found  at  the  place  of  the  shooting  contained  a 
part  of  the  same  matter  as  the  pages  of  a  magazine,  a  copy 
of  which  magazine  was  found  at  the  house  of  the  accused 
with  those  two  pages  torn  out. 

5.  EVIDENCE— Jfotion—Homtcide. 

In  an  indictment  for  murder,  evidence  tending  to  show  im- 
proper intimacy  between  the  accused  and  the  wife  of  the 
deceased,  is  competent. 

6.  EVIDENCE — Harmless  Error— Homicide 

The  evidence  that  a  gun  found  in  the  possession  of  the  accused. 
after  the  shooting,  had  belonged  to  a  witness,  and  had  been 
lost  two  years  before  the  shooting,  when  accused  worked 
for  the  witness,  if  error,  is  harmless. 
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7.  FINDINGS  OK  C0URT~Assig7iment  of  Error— Appeal. 

The  recital  of  facts  in  an  assignment  of  error  can  not  be  con- 
sidered unless  such  facts  are  found  by  the  judge  and  set 
out  in  the  case  on  appeal. 

S.  EVIDENCE— Vicio—Homicide— Trial. 

The  fact  that  the  jury  had  in  full  view  the  gun  with  which  tne 
killing  w^as  alleged  to  have  been  done,  and  the  court 
docket,  in  the  absence  of  a  finding  by  the  trial  judge  that  the 
accused  was  prejudiced  thereby,  is  not  error. 

9.  nOMlClDE—M t:rder—Kvi(1e7icc—InstrucUons~Vcr(lict. 

Where  all  the  evidence  tends  to  show  a  killing  by  shooting  from 
ambush,  and  there  is  nothing  to  contradict  this,  it  is 
proper  to  instruct  the  jury  to  find  the  accused  guilty  or 
murder  in  the  first  degree  or  not  guilty. 

10.  APPEAL,— Escape— Trial— Practice— 'Homicide. 

In  a  capital  case,  where  the  accused  escapes,  the  court  may, 
in  its  discretion,  either  dismiss,  determine  or  continue  the 
appeal. 

Indictment  against  Cyrus  Dixon,  heard  by  Judge  F.  D. 
Winston  and  a  jury  at  Spring  Term,  1902,  of  the  Superior 
(  ourt  of  JoxEs  Countv.  From  a  verdict  of  irniltv  of  mur- 
der  in  the  first  degree  and  judgment  thereon,  the  defendant 
appealed. 

Jiohni  1).  (liJnier,  Attornvy-Gcn^ral,  and  A.  I),  TlVzrrZ,  for 
the  State. 

Ill  OS,  B.  Womack,  for  the  defendant. 

Ci.ARK^  J.  The  prisoner  was  convicted  of  murder  in  the 
first  degree  of  Godfrey  Webber.  The  appeal  was  most  fully 
argued  here,  and  every  exception  which  counsel  thought 
might  avail  the  prisoner  was  taken  below,  as  fifty  exceptions 
appear  in  the  record — though  on  fuller  consideration  these 
were  reduced,  as  was  proper  to  thirteen  errors  assigned  in 
the   ease  on  appeal.     After  careful  consideration,  we  have 
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been  able  to  find  nothing  prejudicial  to  the  rights  of  the  pris- 
oner and  must  flffinn  the  judgment. 

It  would  serve  no  good  purpose  to  go  over,  one  by  one, 
each  assignment  of  error,  and  discuss  them  in  a  leogthj 
opinion,  since  opinions  are  for  guidance  in  other  cases,  and 
there  is  little  presented  by  the  exceptions  which  has  not  al- 
ready been  decided,  or  the  discussion  of  which  would  be  of 
service  in  any  other  case.  We  have,  none  the  less,  carefully 
cc'tisidered  and  passed  upon  each  error  assigned  in  the  record. 
Among  the  errors  assigned,  those,  perhaps,  most  earnestly 
pvf-ssod  were: 

The  plea  in  abatement  and  motion  to  quash  on  the  ground 
that  the  County  Commissioners,  in  June,  1901,  added  no  new 
mimes  to  the  jury  list,  and  merely  purged  the  box  by  taMng 
oul  the  names  of  those  who  had  not  paid  their  taxes,  was 
pioperly  overruled.  It  has  been  too  often  decided  to  be 
questioned  that  "the  regulationa  contained  in  sections  1722 
and  1723  of  The  Code,  relative  to  the  revision  of  the  jury 
list,  are  directory  only,  and,  while  they  should  be  observed. 
ll"'  failure  t(i  do  ai  dms  nor  vitiiitc  the  miirr  in  rlif  ah-ciice 
of  had  faith  or  corruption  on  the  part  of  the  County  Commis- 
sioners." Statr  V.  Perry,  122  N.  C,  at  page  1031,  and  nu- 
merous cases  lliere  citeii.  T!iuf-e  e:iffs  Hve  uctl  oven-uleil  in 
Mcore  V.  Gvono  Co.,  130  N.  0.,  229,  which  merely  holds  that 
th"  conduct  of  the  County  Commissioners  in  that  case  went 
beyond  mere  irre^ilarity,  and  was  a?  to  a  matter  so  serious 
in  its  nature  as  to  invalidate  the  panel  drawn  in  such  manner. 

To  contradict  the  testimony  of  witnesses  for  the  defence, 
the  Court  allowed  evidence  of  their  statements  made  (some 
of  them  in  writing)   under  oath  at  the  Coroner's  inquest. 
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The  deceased  was  shot  about  7  p.  m.,  22  November,  1901, 
b^'  some  one  lying  in  anibusli  along  the  road,  in  his  dying 
hours — he  died  that  night  after  being  carried  home — after 
slating  that  he  vras  dying  and  asking  for  prayers,  he  8tate<l 
he  was  first  shot  from  behindj  and  when  he  fell  the  man 
rushed  out  and  shot  hira  while  lying  on  the  ground  on  his  hack 
(■which  was  corroborated  by  the  physician's  testimony  as  t> 
the  range  of  the  shot),  and  said  that  his  assailant  was  a 
small  white  man  and  that  he  looked  like  Cyrus  Dixon,  and 
when  he  ran  off^  that  he  ran  like  him.  This  testimony  was 
competent  as  dying  declarations.  There  was  evidence  of  the 
ti-aeks  of  a  man  running  from  the  place  to  a  branch  which  led 
op  back  of  Dixon's  house,  that  the  tracks  were  measured  and 
an  impression  taken  by  cutting  jiaper  tn  fit  in  thi?  track,  and 
this  pattern  corresponded  with  the  prisoner's  shoes.  It  was 
further  in  evidence  that  the  gun  wadding  picked  up,  at  the 
place  of  the  Idlling,  between  the  stump  from  behind  which 
the  shooting  was  done  and  where  the  deceased  fell,  waa  part  of 
p£ge8  3C1  and  862  of  "The  Delineator"  magazine,  and  that 
at  Dixon's  bouse  the  magazine  was  found  with  those  pages 
torn  out.  Another  copy  of  "The  Delineator"  of  the  same 
date  was  produced,  and  the  matter  on  pages  361  and  36i? 
contained  the  same  matter  as  was  on  the  wadding  thus  picked 
up.  The  prisoner  objected  because  the  genuineness  of  the 
last  copy  was  not  proved  by  the  publishers.  We  can  not 
sustain  the  objection ;  the  whole  was  a  circumstance  properly 
left  to  the  consideration  of  the  jury. 

There  was  evidence  tending  to  show  improper  intimacy 
between  the  prisoner  (who  was  twenty-one  years  of  age)  and 
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had  said  that  she  was  "already  his" ;  that  he  had  carried  her 
in  a  buggy  to  a  camp  meeting  and  there  had  introduced  hec 
as  a  "Miss  Lina  Hall  from  the  Banks" ;  that  he  had  said  the 
deceased  had  told  him  to  let  his  wife  alone,  and  had  threat- 
ened him,  but  he  said  "Damned,  if  powder  and  shot  are  nor 
cheap  for  me  as  for  old  man  Webber" ;  that  he  had  refused 
to  take  service  where  Webber  was  employed,  "because,"  as  he 
said,  "there  was  an  unpleasantness  between  them";  that  on 
one  occasion  he  and  Webber's  wife  had  gone  into  the  woods 
"to  get  tooth  brushes,"  accompanied  by  a  negro  woman,  and 
had  sent  the  negro  woman  back ;  that  the  afternoon  just  be- 
fore the  slaying  he  had  bought  some  new  caps  for  his  gun. 
and  that  when  his  gun  was  examined,  soon  after  the  killing, 
it  had  new  caps  and  bore  signs  of  having  been  recently  fired. 
These  and  many  other  circumstances  went  to  the  jurv^  to- 
gether with  such  evidence  as  the  prisoner  offered  in  rebuttal 
or  contradiction.  One  witness  testified  that  the  gun  found 
in  the  prisoner's  possession  had  been  his  two  years  before, 
buc  had  been  lost,  he  knew  not  how,  and  that  at  the  time  of 
its  disappearance  the  prisoner  was  working  at  his  place.  The 
prisoner  contended  that  this  tended  to  charge  him  with  lar- 
ceny, and  was  prejudicial.  It  did  not  tend  to  show  larceny, 
this  possession  after  the  lapse  of  two  years,  and  while  its  rel- 
evancy is  not  very  apparent,  its  admission  was  not  reversible 
error.  Even  if  it  had  been  charged  (which  was  not),  and 
even  had  been  shown  that  the  prisoner  stole  the  gun,  the 
jury  could  not  have  therefrom  concluded  that,  beyond  a  rea- 
Bonable  doubt.,  the  prisoner  waylaid  and  slew  the  deceased. 
The  facts  of  this  case,  in  many  particulars,  resemble  those 
in  State  v.  Oiiterbridge,  82  If.  C,  617. 

The  prisoner  assigns  as  error  that  the  jury,  during  their 
deliberations,  had  the  gim  and  the  Court  docket  in  full  view. 
The  recital  of  facts  in  an  assignment  of  error  can  not  be 
considered  by  the  Court,  unless  such  facts  are  found  by  the 
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Judge  and  set  out  in  the  case  on  appeal.  Patterson  v.  Mills, 
121  N.  C,  at  page  269;  M^netl  v.  WhUmire,  110  N".  C, 
367 ;  Walker  v.  Scott,  106  N.  C,  56.  But  even  if  the  above 
had  been  ao  found  and  set  out,  we  do  not  see  that  they  could 
prejudice  the  result.  It  is  not  enough  that  there  was  oppor- 
tunity, but  the  Court  must  find  that  in  fact  the  jury  were  pre- 
judiced by  such  matters.     State  v.  Tilghman,  33  N".  C,  513. 

The  Judge  properly  told  the  jury  that  they  should  return 
£  verdict  of  murder  in  the  first  degree  or  not  guilty.  All  the 
evidence  tended  to  show  a  killing  by  shooting  from  ambush, 
and  there  was  nothing  to  contradict  this,  and  the  sole  ques- 
tion, if  the  evidence  was  believed,  was  simply  whether  the 
prisoner  was,  beyond  all  reasonable  doubt,  the  slayer.  State 
V.  Rose,  12!)  N.  C,  576.  We  find  no  error  in  the  Judge's 
charge  in  any  of  the  matters  excepted  to. 

It  has  been  stated  to  us  by  the  Attorney-General  that  he 
has  been  informed  that  the  prisoner  has  escaped  jail  since 
the  argument.  We  are  not  advised  whether  the  report  has 
been  verified,  nor  do  we  know  whether  the  prisoner  has  been 
retaken  or  not.  If  the  reported  escape  is  not  true,  the  re- 
port is  immaterial ;  if  it  is  true,  it  is  not  ground  for  any 
favor.  In  a  capital  ease,  even  when  the  escape  is  before  ar- 
gument here,  "the  Court  may,  in  its  discretion,  either  dismiss 
the  appeal  or  hear  and  determine  the  assignments  of  error, 
or  continue  the  case."  State  v.  Cody,  119  K  C,  908;  50 
Am.  St.  Rep.,  692;  Stale  v.  Anderson,  111  N.  C,  689,  and 
Stat€.v.  Jacobs,  107  N.  C,  772  ;  22  Am.  St.  Rep.,  912,  in  two 
of  which  cases  the  appeal  was  dismissed.  One  who  thus  dis- 
i  himself  abandons  his  appeal,  and  has  no  ground  to 
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STATE  V.  RAY. 

(Filed  December  16,  1902.) 

ORDINANCES— /nraliti—PoZice  Power—Cities  and  Towm. 

An  ordinance  of  a  town  requiring  stores  to  be  closed  after  7: SO 
in  tbe  evening  is  invalid. 

Clark,  J.,  dissenting. 

IiirDicTMENT  against  J.  D.  Ray,  heard  by  Judge  Oeorge 
A.  Jones,  at  September  Term,  1902,  of  the  Superior  Court 
of  Halifax  Count  v. 

Following  is  the  ordinance: 

"OBDINAlSrCE   41^. 

"It  shall  be  unlawful  for  bar  rooms,  groceries,  dry  good^ 
stores  and  other  places  where  merchandise  is  bought  and  sold 
(except  dnig  stores,  for  the  sale  of  drugs  and  medicines  only), 
to  be  kept  open  later  than  7 :30  o^clock  p.  m.,  except  Satur- 
days. Any  one  violating  this  ordinance  shall  be  fined  five 
dollars  for  each  and  every  violation. 

"1.  It  shall  be  the  duty  of  the  Chief  of  Police  to  ring  the 
town  bell  every  day,  except  Saturdays  and  Sundays,  at  7:30 
o'clock  p.  m.,  as  a  notice  to  all  to  obey  this  ordinance. 

"3.  Tliis  ordinance  shall  go  into  effect  on  Monday,  July 
7,  and  remain  in  full  force  and  effect  until  the  1st  day  of 
October,  1902,  unless  repealed  by  the  Town  CbmmiQsioners 
before  that  time.     This  July  4,  1902." 

Erom  a  verdict  of  guilty  on  a  special  verdict  and  judgment 
thereon,  the  defendant  appealed. 

Robert  D.  OUmer,  Attomey-Oeneral,  and  E.  L.  Trwois,  for 

the  State. 

W.  A,  Dunn,  for  the  defendant 
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Fdkchbs,  C.  J.  The  defendant  is  the  owner  of  a  dry 
groda  and  grocerr  store  (not  of  liquors)  in  the  town  of  Scot- 
land Neck,  Halifax  County. 

Scotland  Neck  is  an  incorporated  town,  and  on  the  "fourtli 
of  July,"  1902,  tfie  Coinmisaionera  of  aaid  town  passed  this 
ordinance:  "It  shall  be  unlawful  for  har  rooms,  groceries, 
dry  goods  stores  and  other  places  where  merchandise  is 
bought  and  sold  (except  drug  stores  for  the  sale  of  drugs  and 
medicines  only)  to  keep  open  later  than  7:30  o'clock  p.  m., 
except  Satiirdaya.  Any  one  violating  this  ordinance  shall 
be  fined  five  dollars  for  each  and  every  violation." 

The  defendant  admits  that  he  is  the  owner  of  a  dry  goods 
and  grocery  store  in  the  town  of  Scotland  Neck,  and  that  he 
has  kept  it  open  later  than  7 :30  p.  m.  since  the  7th  day  of 
Julj,  1002,  the  date  at  which  said  ordinance  was  to  go  into 
effect,  but  pleads  not  guilty,  and  a  special  verdict  was  re- 
titmed  finding  the  facts  as  above. 

It  is  admitted  that  the  charter  of  said  town  gives  no  special 
anthority  for  the  passage  of  such  an  ordinance,  and  that  the 
Commissioners  had  no  authority  for  the  passage  of  said  ordi- 
nance, except  the  general  powers  incident  to  municipal  cor- 
porations. 

This  presents  squarely  the  question  nf  corporate  power  to 
jiass  and  enforce  such  an  ordinance  without  any  legislative 
mithority  to  do  so,  except  the  fact  that  it  is  a  chartered  muni- 
cipality. If  is  therefore  not  necessary  that  we  should  dis- 
cuss the  power  of  the  Legislature  to  pass  such  an  act,  or  to 
authorize  a  mimicipality  to  pass  such  an  ordinance,  and  we 
do  not  enter  into  the  consideration  of  that  matter. 

It  mnst  be  admitted  that  the  enforcement  of  this  ordinance 
■Wfiuld  be  to  deprive  the  defendant  of  his  natural  right — 
wnuld  be  to  interfere  with  the  free  use  and  enjoyment  of 
hi!*  property,  used  in  such  a  way  as  not  to  interfere  with 
thfi  rights  of  others.     It  is  not  shown,  nor  is  it  sugEfested, 
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thai  defendant's  keeping  his  store  open  after  7 :30  interfered 
with  the  rights  of  any  one  else.  It  was  said  that  the  other 
njerchants  in  Scotland  Xeck  were  willing  to  close  their  stores 
ac  7:30,  but  the  defendant  was  not;  and  the  ordinanoe  ^as 
passed  to  compel  him  to  do  so,  for  the  reason  that  if  he  kept 
open  the  others  would  be  compelled  to  do  so  or  to  give  the  de- 
fendant the  benefit  of  the  trade  of  the  town  after  that  time. 
But  did  this  give  the  Commissioners  the  right  to  close  the 
defendant's  store  ? 

It  would  seem  that  no  legislative  power  exists  xmder  our 
form  of  government  and  our  ideas  of  personal  liberty,  as  to 
allow  such  to  interfere  with  the  rights  of  ownership  and  do- 
minion over  his  own  property,  except  such  interference  be  ex- 
ercised  for  the  protection  and  benefit  of  the  public.  When 
such  interference  is  authorized,  it  is  under  the  doctrine  of 
eminent  domain,  or  what  is  known  as  the  police  power  of 
the  government.  The  attempted  exercise  of  the  power  in  this 
instance  is  clearly  not  under  the  doctrine  of  eminent  domain, 
but  it  is  said  to  be  under  the  police  power  of  the  govem- 
nient.  If  the  State  could  exercise  such  power  (and  we  do 
not  say  it  could),  can  a  municipal  corporation  do  so  without 
express  authority  from  the  State?  The  general  rule  is  that 
a  municipal  corporation  can  only  exercise  such  powers  aa 
are  expressly  given  in  its  charter,  or  such  as  are  necessarily 
implied  by  those  expressly  given.  This  doctrine  is  well  ex 
pressed  by  Mr.  Dillon  in  volume  1,  Sec.  89,  which  is  copiel 
by  Justice  Avery  in  State  v.  Webber,  107  X.  C,  962  ;  22  Am. 
Si.  Rep.,  920 ;  and  is  approved  and  adopted  by  this  Court 
in  that  case :  "It  is  a  general  and  undisputed  proposition  of 
law  that  a  municipal  corporation  possesses,  and  can  exercise. 
tlie  followinc:  powers  and  no  others:  First,  tbiso  srrantorl  in 
express  words;  second,  those  necessarily  or  fairly  implied; 
third,  those  essential  to  the  declared  objects  and  purposes  of 
the  corporation — ^not  simply  convenient,  but  indispensable. 
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Any  fair  reasonable  doubt  concerning  the  exercise  is  resolved 
by  tbc  Courts  against  the  corporation,  and  the  power  is  de- 
nied." The  snnic  doctrine  is  probably  more  pointedly  stated 
as  applicable  to  the  case  now  under  consideration,  in  State 
V.  Thoimis.  lis  N.  C,  1221,  as  follows:  "An  ordinance, 
says  Dillon  (1  ilnn.  Corp.,  Sec.  325),  can  not  legally  be 
made  wliich  contravenes  a  common  right,  unless  the  power  to 
dr.  80  be  plainly  conferred  by  a  valid  and  competent  legisla- 
tive- grant;  and,  in  cases  relating  to  siich  rights,  authority  to 
regulate  conferred  upon  towns-  of  limited  ^lowera,  has  Iieen 
held  not  necessarily  to  include  the  power  to  prohibit.  If  the 
general  power  to  pass  by-laws,  intended  for  local  government 
merely,  enrries  witli  it,  by  implipntion,  the  authority  to  re- 
strict the  nse  of  private  property  by  prescribing  the  h'lurs 
when  a  person  shall  be  pemiitled  to  occupy  his  own  house, 
tl;en  cities  and  towns  need  nothing  more  than  the  enactment 
of  a  law  creating  them,  with  the  incidental  grant  embodied  in 
Bcclion  37!)t)  of  The  Code,  to  give  them  equal  authority  with 
the  Legislature  itself  to  restrict  and  regulate  the  rights  of 
personal  liberty  and  private  property  within  the  limits  of 
tho  municipality.  No  such  latitudinarian  ('(instruction  was 
intended  by  the  Legislature  to  be  given  by  the  statute,  and 
its  attempted  exercise  was  therefore  unlawful." 

It  seems  to  us  that  these  authorities  settle  the  question  and 
plainly  show  that  this  ordinance  was  unlawful  and  can  not 
be  enfor(«;d. 

It  is  said  that  towns  are  constantly  exercising  such  power 
over  bar  rooms  where  liquors  are  sold.  This  power,  so  far 
BA  our  invcstigalion  goes,  is  expressly  given  in  the  charters. 
But  if  tliere  is  any  case  whore  it  is  not,  it  must  bo  understood 
that  they  stand  on  a  very  different  footing  to  the  sale  of  drv 
goods  and  family  groceries.  Liquor  itself  is  recarded  as  an 
evil,  an  enemy  of  civilization  and  of  good  government.  Bai- 
U-/  V.  Raleigh,  130  N.  C,  209 ;  State  v.  Barringer,  110  N.  0.. 
Vol.  13[-,V! 
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C9^.  It:;  sale  without  a  license  is  condemned  and  prohibited 
hj  law,  and  the  regnlationa  closing  such  shops  might  well  be 
pui  upon  the  implied  power,  as  being  for  the  public  good. 
But  however  that  may  be,  that  is  not  the  question  before  the 
Court,  and  \^'ll3t  has  l>ecn  said  as  to  the  sale  of  liquors  has 
orlj  been  said  to  meet  an  argument  of  the  State. 

It  is  also  said  that  the  State  of  California  has  exercised 
such  power  without  express  legislation,  and  that  the  Supreme 
(.•oiirt  of  the  United  States  affirmed  the  judgment  of  the 
California  Court.     But  when  those  cases  are  examined,  it 
will  be  found  tliat  they  were  cases  where  the  business  of  iron- 
in{;  was  carried  on  all  night  in  a  thickly  settled  portion  of 
th>'  city  of  San  Francisco,  consisting  of  old  wooden  buildings 
mar  the  sound,  where  the  wind  usually  blew  liard,  which 
made  it  very  dan] 
of  the  night,  on  ai 
the  ground  that  il 
tlip  public  from  t! 
to  prevent  auoh  p 
lute   hours  of  tlii 
United  States  on 
which  is  the  nik 
question  involved, 
of  the  Supreme 
decisions  of  our  < 
rr.it  that  the  distil 
caee  and  (his  casf 
iben  is,  shall  we  a 
able  to  see  any  ei 
of  the  Court  of  ( 
decisions,  and  ar( 
ties  of  Scotland  J 
nance  under  consi 

There  is  error. 
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was  entitled  to  an  acquittal  and  discharge.     The  judgment  oi 
the  court  below  is 
Beversed. 

CiiHK,  J.,  dissenting.  On  4  July,  190^,  the  town  of 
Scotland  Neck  passed  nn  ordinance  prohibiting  "bar-roome, 
groceries,  dry  goods  stores  and  other  places  where  merchan- 
dise is  bought  and  sold  (except  drug  stores  for  the  sale  of 
diugs  and  medicines  only)  to  be  kept  open  later  than  7:30 
p.  m.  except  Sotiirdaya"  under  penalty  of  five  dollars  for 
each  violation,  and  it  was  made  the  duty  of  the  chief  of  police 
to  ring  the  town  hell  at  7 :30  p.  m.  every  day,  except  Satnr- 
dhys  and  Sundays,  as  notice.  The  ordinance  prescribed  that 
it  was  to  be  in  force  from  7  July  to  1  October.  The  de- 
fendant admits  that  he  comes  within  tlie  class  specified  and 
did  not  comply  with  the  ordinance,  but  kept  open  his  store 
for  the  sale  of  dry  goods  and  groceries  later  than  7 :30  p.  m. 
and  conducted  his  business  just  as  if  the  ordinance  had  not 
been  passed. 

The  sole  defence  is  that  the  ordinance  is  invalid.  The 
judge  below  sustained  the  action  of  the  mayor  who  imposed 
a  fine  of  $5,  and  the  defendant  appealed.  The  object  of  the 
ordinance  ns  was  stated  on  the  argument,  and  as  is  readily 
apparent,  was  to  give  the  clerks  and  other  employees  of 
{ttores  a  rest  from  toil  in  the  hot  months  of  July,  August  and 
September  after  7 :30  p.  m.    At  that  season  the  days  are  hot 
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So  reasonable  is  the  regulation  that  by  comTnon  consent  the 
merchants  of  most  of  the  towns,  probably,  in  the  State,  have 
foi  years  by  voluntary  agreement  ^dopted  it.  But  as  one 
merchant  in  a  town,  by  holding  out  against  it  can  force  all 
other  stores  to  keep  open,  thus  compelling  all  the  clerks  and 
other  employees  to  forego  this  small  concession,  the  commis- 
sionors  had  no  (^ther  means  to  Sfcure  tlie  iv>haTiGn  of  v.  .r\ 
so  beneficial  to  the  health  and  comfort  of  a  large  and  useful 
class  in  the  c( immunity  than  by  the  passage  of  this  ordinance. 

There  (»an  be  no  question  of  the  reasonableness  of  such  ao 
ordinance  and  if  this  action  of  the  local  legislature  did  noi 
correctly  express  the  wishes  of  their  constituents,  or  did  not 
prove  satisfactory,  public  sentiment  would  soon  cans^*  its 
repeal  or  at  least  the  matter  would  be  corrected  by  the  ele*- 
tic>n  of  a  board  of  commissioners  of  a  different  cast.  Ilellen 
V.  Noe,  25  ]Sr.  C,  403.  Certainly,  if  the  power  to  pass  the 
ordinance  exists,  the  propriety  of  its  passage  is  a  matter  that 
caM  be  bettor  detcrniined  by  the  commissioners  elected  by  the 
people  of  the  town,  and  conversant  with  the  surroundings  and 
the  wishes  of  their  constituents,  than  by  five  lawyers  assem- 
bled in  a  public  building  in  Ealeigh. 

The  ordinance  beinij:  a  reasonable  one,  the  only  possible 
question  is  that  of  the  power  to  pass  the  ordinance.  The 
charter  of  the  town  (Private  Laws,  1901,  Chapter  342,  See. 
15)  broadly  ejives  its  commissioners  the  usual  powers  e«>n- 
ferred  on  towns  and  cities  by  The  Code,  Chap.  62.  Among 
the  powers  conferred  expressly  by  that  chapter  arc,  independ- 
ent of  the  inherent  and  incidental  powers  of  every  munic'pal 
corporation,  tho?e  of  The  Code,  Sec.  3799 :  "They  shall  have 
]^ower  to  make  such  by-laws,  rules  and  regulations  for  the 
better  government  of  the  to\vn  as  they  may  deem  necessary: 
provided  the  same  be  not  inconsistent  with  this  chapter  or  the 
law*  of  the  land,"  and  Section  3802:  "They  may  pass  law* 
for  *  *  *  preserving  the  health  of  the  citizens."     In  Htll  r. 
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Charlotte^  72  N.  C,  at  page  56  the  Court  says:  'TVe  con- 
ceive that  nothing  can  be  clearer  than  that  when  a  general  au- 
thority is  given  to  a  municipal  corporation  to  be  exercised 
through  its  proper  legislative  officers,  to  make  ordinances  for 
the  good  government,  health  and  safety  of  the  inhabitants  and 
their  property,  it  is  thereby  left  entirely  to  the  discretion  of 
those  authorities  to  dctcrmdnc  what  ordinances  are  proper  for 
those  purposes." 

In  State  v,  Austin,  114  N".  C,  at  p.  856,  41  Am.  St.  Rep., 
SI 7;  25  L.  R.  A.,  283,  BnrwoU,  J.,  speaking  for  the  Court, 
after  setting  out  in  full  the  alx)ve,  section  3709  of  The  Code, 
says:  emphatically:  "This  is  an  express  irrnnt  of  authority  to 
the  officers  of  this  municipal  cor  iteration  to  exercise  within 
the  territory  made  subject  to  their  control  the  police  power 
of  the  Sfatr,  the  only  expressed  restriction  upon  their  action 
being  that  the  rules  and  regulations  made  by  them  shall  not  be 
inconsistent  with  the  laws  of  tlie  Innd."     There  is  no  law 
forbidding  a  regulation  giving  clerks  and  other  employees 
"in  stores,  bar-rooms  and  groceries,"  a  breathing  spell  after 
7:30  p.  m.  on  five  days  during  the  throe  hottest  and  dullest 
months   of  the  voar.     If   the   Losrislatnre  can   confer  such 
power  on  any  mimicipality  fas  is  admitted)  the  above  de- 
cision holds  tliat  it  has  been  done.     It  is  a  most  rc^asonable 
regulation,  a  hmnnne  and  jnst  ro'^ulation  and  iti  the  interest 
of  the  public  health  and  comfort  and  dotrimental  to  the  inter- 
fibt  of  no  one.      As  was  well  said  bv  Daniel    T.,  in  TJellen  v. 
Noe,  25  !JT.  C,  409,  witli  that  confidence  in  the  capacity  of 
the  j)eop1e  for  self-govo'innont  and  ability  to  regulate  for  the 
befit  their  own  local  matters,  which  marked  the  ntterances  of 
that  Court:  "If  a  majo?'ity  of  the  citizens  of  the  towm  depm 
the  ordinance  impolitic  or  injnrions  to  the  people  of  the  cor- 
proation,  they  have  I  he  power  in  their  own  hands  to  remedy 
the  r-vil ;  hnt  we  can  not  say  that  this    ordinance    is    either 
against  tl)e  general  law  or  is  in  itself  imreasonable.'*     The 
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people  are  the  best  judges  of  their  own  interest  and  wishes, 
and,  as  Judge  Daniel  says,  the  correction  should  be  left  to 
them^  unless  an  ordinance  is  on  its  face  in  violation  of  some 
statute  enacted  by  the  will  of  the  law-making  power  of  tibe 
whole  State,  or  is  so  unreasonable  in  its  nature  as  to  be  be- 
yond the  police  power  confided  to  the  municipality  by  virtue 
of  the  general  statute. 

A  case  almost  on  all  fours  with  this,  in  the  terms  of  the 
ordinance,  and  presenting  certainly  the  very  question  of  tibe 
power  of  the  town  to  pass  such  an  ordinance  as  this,  has  been 
held  in  favor  of  the  power,  by  the  Supreme  CJourt  of  tb 
United  States.  Barbier  v.  Connolly,  118  U.  S.,  27.  An 
ordinance  of  the  City  of  San  Francisco  closed  all  laimdria 
and  wash  houses  "from  10  o'clock  at  night  till  6  o'clock  in 
the  morning."  Those  opposing  the  measure  argued  that  tha 
motive  was  to  discriminate  against  the  Chinese.  Those  de- 
fending it  said  it  was  because  such  occupation  was  dangerous 
on  account  of  liability  from  fire.  The  Court  adhering  to 
the  settled  ruling  that  the  motive  in  passing  a  stat^ite  or 
ordinance  can  not  be  considered,  unless  it  appear  on  the  face 
thereof,  held:  "The  provision  is  purely  a  police  regulation 
wiihin  the  competency  of  any  municipality  possessed  of  the 
ordinary  powers  belonging  to  such  bodies.  ♦  ♦  ♦  The  same 
municipal  authority  which  directs  the  cessation  of  labor 
must  necessarily  prescribe  the  limits  within  which  it  Aall 
be  enforced.  *  *  *  This  is  a  matter  for  the  determination  of 
the  municipality  in  the  execution  of  its  police  powers." 

The  validity  of  the  same  ordinance  was  again  presented  in 
Soon  Hing  v.  Crowley,  113  U.  S.,  703,  and  was  more  fully 
and  elaborately  discussed,  and  the  following  points,  having 
no  reference  whatever  to  the  danger  from  fires  were  de- 
cided: "The  objection  that  the  fourth  section  is  void  on  the 
gi'ound  that  it  deprives  a  man  of  the  right  to  work  at  all 
times  is  equally  without  force.     However  broad  the  righ^  of 
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every  one  to  follow  such  calling  and  employ  his  time  as  he 
may  judge  most  conducive  to  his  interests,  it  must  be  exer- 
cised subject  to  such  general  rules  as  are  adopted  by  society 
for  the  common  welfare.     All  sorts  of  restrictions  are  im- 
posed upon  the  actions  of  men,  notwithstanding  the  liberty 
that  is  guaranteed  to  each.     It  is  liberty  regulated  by  just 
and  impartial  laws.     Parties,  for  example,  are  free  to  make 
any  contracts  they  choose  for  a  lawful  purpose,  but  society 
says  what  contracts  shall  be  in  writing  and  what  may  be 
verbally  made,  and  on  what  days  they  may  be  executed  and 
how  long  they  may  be  enforced,  if  their  terms  are  not  com- 
plied with.     So,  too,  with  the  hours  of  labor.     On  few  sub- 
jects has  there  been  more  regulation.     How  many  hours  shall 
constitute  a  day's  work,  at  what  time  shops  in  cities  shall 
close  at  night,  are  constant  subjects  of  legislation.     Laws  set- 
ting aside  Sunday  as  a  day  of  rest  are  upheld,  not  from  any 
right  of  the  government  to  legislate  for  the  promotion  of  re- 
ligious observances,  but  from  its  right  to  protect  all  persons 
frcin  the  phj'^sical  and  moral  debasement  which  comes  from 
uninterrupted  labor.     Such  laws  have  always  been  deemed 
beneficent  and  merciful  laws,  especially  to  the  poor  and  de- 
pendent, to  the  laborers  in  our  factories  and  work  shops  and 
in  the  heated  rooms  of  our  cities  \  and  their  validity  has  been 
snstaine.d  by  the  highest  Courts  of  the  States.^* 

After  these  two  explicit  and  unanimous  decisions  of  the 

highest  Court  known  to  our  laws  that  any  town,  "possessed  of 

tbf  ordinary  powers,"  has  the  right  to  pass  "such  beneficent 

and  merciful"  ordinances,  for  the  health  and  comfort  of  the 

toilers  ^^iii  the  hoated  rooms"  of  our  towns  and  cities,  by  "pre- 

scribinpr  hours  for  closina:  at  night,"  no  one  has  ever  since 

contested  the  validity  of  such  ordinances  in  that  Tourt,  and 

the  State  C'ourts  have  been  as  humane.     Not  till  now  has  anv 

Court  recorded  a  decision  to  the  contrary. 

The  above  cases  began  in  the  United  States  Oircuit  Court 
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and  went  thence  to  the  Federal  Supreme  Court.  But  the 
Supreme  Court  of  California  has  cited  those  cases  and  heart- 
ily endorsed  the  principles  therein  laid  down  {In  re  Hang 
Kie,  69  Cal.,  152),  quoting  with  approval:  ''The  provision 
is  purely  a  police  regulation,  within  the  competency  of  any 
municipality  possessed  of  the  ordinary  powers  belonging  to 
such  bodies." 

Ill  Missouri,  under  a  statute  worded  like  our  Code,  Sec 
3799,  above  cited,  a  city  ordinance  closing  stores,  shops  and 
other  places  of  business  at  9  a.  in.  on  Sunday  was  held  valii 
Si,  Louis  V,  Cafferaia,  24  Mo.,  94.  It  seems  there  was  no 
State  prohibition  as  to  opening  stores  on  Sunday. 

In  State  v.  Freeman,  38  N.  II.,  426,  it  was  held  that  a 
town  ordinance  prohibiting  restaurants  from  being  kept  open 
after  10  o'clock  at  night  was  valid  and  authorized  by  a 
statute  not  so  broad  as  our  Code,  Sec.  3799.  To  same  pn^ 
perl  Hudson  v.  Geary,  4  R.  L,  486.  And  there  are  other 
authorities  to  the  same  effect,  as  Judge  Field  says  in  Som 
ITing  v.  Crowley,  supra,  and  none  to  the  contrary.  The  va- 
lidity of  an  ordinance  cloj^ing  bar  rooms  at  a  specified  hour 
is  impliedly  recognized  as  valid  and  authorized  by  The  Code, 
Sec.  3709,  in  the  discussion  in  State  v,  Thomas,  118  N.  C, 
1221,  which  holds  invalid,  not  the  requirement  to  close  the 
bar  but  the  prohibition  of  the  proprietor  to  remain  in  it  after 
it  was  closed. 

In  1  Dillon  Mun.  Cor]).,  Sec.  400  (4th  Ed.),  it  is  said: 
^•riulcM'  a  lioneral  power  to  pass  any  other  by-laws  for  the  well- 
being  of  the  city  its  council  may,  by  ordinance,  prohibit  sa- 
loons, restaurants  and  other  places  of  public  entertainment, 
to  bo  kept  open  after  a  specified  hour,  and  objections  that 
such  by-law  was  unreasonable  and  deprived  the  citizen  nf  the 
constitutional  right  of  'acquiring  property,'  were  not  conaid- 
ered  to  be  well  taken." 

If  the  Town  Commissioners  of  the  progressive  and  grow- 
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ing  town  of  Scotland  Neck  thouglit  it  would  conduce  "to  the 
better  govemiiient  and  aid  to  preserve  the  health  of  many  of 
its  citizens,"  The  Code,  Sees.  3799  and  3802,  to  close  the 
places  of  business  (except  for  sale  of  drugs  and  medicines)  at 
7  p.  m.  on  five  days  in  the  week  during  July,  August  and 
September,  and  that  in  so  ordering  they  were  executing  the 
wishes  of  a  majority  of  their  constituents,  are  they  not  the 
best  judpjea  thereof,  subject  to  correction  only  at  the  ballot 
box  when  a  new  board  is  chosen  ?  Our  system  of  govemnient 
favors  local  self-government.  Whenever  any  effort  is  made 
in  the  interest  of  humanity  to  lessen  the  hours  of  toil  and 
give  a  breathing  spell,  a  ohanco,  howcvt^r  sTiiiill.  fur  tho  enjoy- 
ment of  life  to  the  employed,  a  protest  is  almost  always  made 
on  the  ground  stated  by  Judge  Field  (113  U.  S.,  703)  that 
"it  deprives  a  man  of  the  right  to  work  at  all  times."  This 
chjeetion  moans  simply  that  it  deprives  the  objector  of  the 
right  to  work  "the  other  fellow"  at  all  times,  without  stint  or 
limit. 

Some  one  has  said  with  more  force  than  truth  or  elegance 
that  "civilization  is  hell  to  the  under  dog."  On  the  con- 
trary, civilization  consists  in  greater  humanity  and  considera- 
tion for  the  comfort,  the  convenience,  the  health  of  those  who 
ore  not  able  to  compel  or  to  buy  that  which  should  be  con- 
ceded them  voluntarily  or  guaranteed  by  law.  The  purpose 
of  a  government  of  law  is  the  prot(;c(ion  of  the  weak,  for  the 
strong  can  take  care  of  themselves.  The  brief  recreation  and 
surcease  from  toil  given  by  this  ordinance  during  the  hot 
summer  evenings  to  the  clerks  and  other  employees  of  the 
stores  in  their  town  i.i  an  act  which  reflects  credit  upon  the 
Commissioners  of  Scotland  Neck.  Their  action  is  warranted 
by  the  decisions  of  the  highest  Court  in  the  fnion  and  of 
Beveral  States,  and  their  power  to  do  so  has  not  till  now  been 
denied  in  anv. 
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CASES  DISPOSED  OF  WITHOUT  WRITTEN 

OPINIONS. 

Pailin  v.  Midgktt^  from  Dare;  Aydlett,  for  plaintiff; 
Bond,  for  defendant.     Affirmed. 

Atkinson  v.  Ricks^  from  Northampton ;  Winbome,  for 
plaintiff;  Barnes^  for  defendant.  New  trial  for  newly  dw- 
covered  evidence. 

Kino  v.  Powell,  from  Warren  ;  Green,  for  plaintiff;  Pitt- 
man  &  Kerr,  for  defendant.  Affirmed  upon  authority  of 
Harrington  v.  Hatton,  130  N.  C,  90;  Pipkin  v.  Adams,  114 
N.  C,  201. 

WiLLiFORD  V.  Williams,  from  Bertie;  Martin,  for  plain- 
tiff;  Smith,  for  defendant.     Affirmed. 

Ward  v.  Wat?i>,  from  Bertie ;  Smith,  for  plaintiff;  Martin, 
for  defendant.     Affirmed. 

Cox  V.  Buck,  from  Pitt;  Skinner  &  Whedbee,  for  plain- 
tijf.     Affirmed. 

Royal  v.  Strket  Railway  Co.,  from  Craven.  D.  L 
Ward,  for  plaintiff;  Clark,  for  defendant.     Affirmed. 

Manufac'turing  Co.  v.  Gray,  from  Craven.  Mclver.  for 
pU;intiff :  A.  ]>.  Ward,  for  defondjint.      Affirmed. 

Edwards  v.  Ayscue,  from  Vance.  Pittman  and  Harris, 
for  plaintiff.  Dismissed  nnder  Rule  15  for  failure  to  pros- 
ecute appeal. 

Tyson  v.  Barnes,  from  Edgecombe;  Fleming  d-  Moore, 
ioT  plaintiff ;  Fountain  &  Howard,  for  defendant.  Affirmed 
en  authority  of  King  v.  Cooper,  128  N.  C,  847. 

Pender  LrMBER  Co.  v.  Wilmington  Iron  Works,  from 
Pender;  Stevens,  for  plaintiff;  Meares,  for  defendant.  De- 
fendant's petition  to  rehear  dismissed. 

Wood  v.  Rowe,  from  Onslow;  Thompson  an'!  A.  D.  Ward, 
for  appellee.  Motion  to  docket  and  dismiss  appeal  under 
Rule  17  allowed. 
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KooNCE  V.  InsoBA.i!iCE  Co.,  from  Onslow;  Thompson  and 
A.  D.  Ward,  for  appellee.  Motion  to  docket  and  dismisa 
appeal  under  Rule  17  allowed. 

SuTTOjT  V.  Erskike,  from  Lenoir;  Pollock,  for  appellee. 
Mttion  to  docket  and  diemias  appeal  under  Rule  17  allowed. 
(Same  order  in  another  case  between  same  parties.) 

Parker  v.  Railroad  Co.,  from  Wayne;  AUen  &  Dortch 
and  Isaac  F.  Dortch,  for  plaintiff;  Muuroe.  EUiott  and  Dan- 
iels, for  defendant     Affirmed. 

Arnold  v.  ITaedy,  from  Harnett;  MurcJmon  £  Johnson, 
for  plaintiff;  Spears  and  Arpo,  for  defendant.     New  trial. 

Arnold  v,  Dennis,  from  Harnett;  Murchtson  &  John- 
son,  for  plaintiff;  Stewari  &  Oodwin,  for  defendant.  New 
triaL 

Baker  v.  Raleiqii  Cotton  Mills,  from  Wake;  VouglaaB 
<£  Simms,  for  plaintiff;  Baitlc  d:  Mordecai,  for  defendant. 
Aifirmed. 

Carroll  v.  Ral.  Tel.  Co.,  from  Wake;  Snoiv,  for  plain- 
tiff; Battle  £•  Mordecai  and  W.  N.  Jones,  for  defendant 
Affirmed. 

RosEMOND  v.  Railroad  Co.,  from  Wake :  Argo,  for  plain- 
tiff; Day  £  Bell,  for  defendant.     Affirmed. 

YoT.'NG  V.  HonoER,  from  Harnett;  McLean  £  Clifford,  for 
appellee.  Motion  to  docket  and  dismiss  appeal  under  Rule 
17  allowed. 

Ttmon  V.  Wilson,  from  Wake ;  Busher  dc  Busbee,  for 
appellee;  Ryan,  for  appellant.  Motion  to  docket  and  dis- 
miss appeal  under  Rule  17  allowed  and  motion  to  reinstate 
denied. 

McQueen  v.  Fairlet,  from  Robeson :  Patterson  £  Mc- 
CormdcJr,  for  plaintiff;  Ji.  F.  McLe/rn.  fnr  defendant 
AffrrmpH. 

Scott  t.  City  of  Grkexrboro,  from  Guilford;  Bnrrin- 
ger.  for  plaintiff;  Scales  £  Taylor,  for  defendant  Affirmed 
on  iiiitliority  of  Peterson  v.  Wilmimiton,  130  N.  C,  76. 
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Byrd  v.  City  of  Gbeensbobo;  Barringer,  for  plaintifi; 
Scales  &  Taylor^  for  defendant.  AflSrmed  on  authority  of 
Peterson  v.  Wilmington,  130  N.  C,  76. 

Gibson  v.  Gilmeb,  from  Guilford ;  Barringer,  for  plain- 
tiff.    Affirmed. 

Sewing  Machine  Co.  v.  House  &  Pabkeb  Co.,  from 
Rowan ;  Eandleman  and  Miller,  for  plaintiff ;  Jones  &  Ttl- 
lett,  for  defendant.     Affirmed. 

Bryan  v.  Tel.  Co.,  from  Iredell;  Caldwell,  for  plaintiS; 
Jo7i€s  &  Tillett,  for  defendant.     Affirmed. 

The  Solicitor  v.  Glass^  from  Randolph ;  Jones  &  TH- 
left,  for  plaintiff;  Morehead  and  Robins,  for  defendant 
Affirmed. 

Lay  v.  Cotton  Mills,  from  Gaston ;  Maxwell  &  Keerans, 
for  plaintiff;  Mason  and  Burwell,  Walket  &  Cansler,  for 
defendant.     Affirmed. 

Hood  v.  Telegraph  Co.,  from  Mecklenhurg ;  Maxwell  £ 
Keerans,  for  plaintiff;  Jones  £  Tillett,  F.  H.  Busbee  and 
Strong,  for  defendant.  Plaintiff's  petition  to  rehear  dis- 
missed and  former  ruling  affirmed. 

Johnson  v.  Machine  Works,  from  Mecklenbui^;  Mast- 
well  &  Keerans,  for  plaintiff;  Burwell,  Walker  &  Cander, 
for  defendant.     Plaintiff's  petition  to  rehear  dismissed. 

Fisher  v.  Brown,  from  Cabarrus;  Montgomery  £  Cro- 
\rcll  and  Self  &  Whitencr.  for  plaintiff;  Means  and  Caldwell, 
for  defendant.     Affirmed. 

Pharr  v.  Railroad  Co.,  from  Mecklenburg;  Clarksoni 
Dvls  and  Bennett,  for  plaintiff;  Bason,  for  defendant 
Affirmed. 

Shields  v.  Shields,  from  Mecklenburg;  McNinck,  for 
plaintiff ;  HavjJcins,  for  defendant.     Affirmed. 

Fink  v.  Allen,  from  Cabarrus;  Crowell,  for  plaintiff; 
Means  and  Smith,  for  defendant.     Affirmed. 
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Obk  v.  Simms,  from  Mecklenburg;  Maxwell  <&  Keerans, 
for  plaintiff;  Joties  <£  Tillett,  for  defendant.     AfRnued. 

Howard  v.  Raileoao,  from  Catawba ;  Armfield  &  Turner, 
Yount  and  Femister,  for  plaintiff.     Affirmed. 

RowK  V.  HiirroisD  SIio.  Co.,  fritm  Culdwell ;  Femister 
and  Youvt,  for  plaintiff :  Self  .0  M'hitnier  and  Perkins,  tor 
defendant.     Affirmed. 

State  v.  Railroad  Co.,  from  Burke;  Attorney-General 
and  Avery  tf-  En'in  for  State;  Bason  and  iS.  /.  Ervin,  iat 
defendant.     AfBrmed. 

State  v.  Lorkey,  from  Burke;  Attorney-General  for 
State;  Avery  &  Ervin  and  NevJand,  for  defendant. 
Afflrmed. 

WiTirEBow  T.  Gai-lert,  from  Rutherford;  Martin  d- 
Eavcx,  for  plaintiff:  McBrayer  &  Justice,  for  defendant. 
Affirmed. 

Wii-SON  T.  Abrams,  from  Polk ;  Zachary,  for  plaintiff ; 
Gallert,  for  defendant.     AfRruieil. 

MosELET  V.  McKiNNET,  fruiu  Riitlierford ;  Eaves  <£ 
Rucker,  for  plaiDtifF.     Affirmed. 

State  v,  Stanton,  from  Madison;  Attomey-Qeneral,  for 
State.     Appeal  dismissed. 

Hazzard  v.  Lyman,  from  Buncombe ;  Jones  &  Jones,  for 
plaintiff;  Doridsnn  and  Weaver,  for  defendant.  Affirmed. 
Mii-ES  V.  Railroad  Co.,  from  Madison,  two  cases;  Gud- 
ger  ^  McElroy,  for  plaintiff;  Bason  for  defendant.  Affirmed, 
Ddckwobth  v.  I>avenport,  from  Transylvania;  Rhtir 
ford,  for  plaintiff;  Zacliary  £  Moore,  for  defendant. 
.Affirmed. 

Benedict  v.  Jones,  from  Buncombe.     J.  C.  Martin  and 

F.  ff.  Busbee,  for  plaintiff ;  Craig,  for  defendant.     Affirmed. 

State   v.    TJeblt,   from   Macon;   Attorney-General,   for 

State ;  Ray,  for  defendant.     Error,  upon  authority  of  Siaie 

V.  Reams,  121  N.  C,  556. 
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Theabh  v.  Railkoab,  from  Cherokee ;  Dillard  &  Bell,  for 
plaintiff ;  F.  H.  Busbee,  for  defendant.     Affirmed. 

Nklsoh  v.  Jjlantun,  from  Swain;  Fisher,  for  plaintiff; 
Briaon  £  Black,  for  defendant     Affirmed. 

Fain  v.  Eably,  from  Cherokee;  Norvell,  for  defendant 
Affirmed  on  authority  of  Bank  v.  Blossom,  93  N.  C,  696. 

Smtthe  v.  Ayehs,  from  Graham;  Dillard  &  Bell,  for 
jilaintiif;  Morphcit\  for  defendant.     Affirmed, 

Pendeb  v.  Railroad  Co.,  from  Swain ;  Fisher,  for  plain- 
tiff ;  Bason,  for  defendant.     Affirmed. 

Adams  v.  R.m[.i(()ad  Cu.,  from  Swain;  Fisher,  for  plain- 
tiff; Bason,  for  defendant     Affirmed. 

Hebeen  v.  Nat'l.  Abbasite  Co.,  from  Haywood ;  Craw- 
ford <£  Hannah,  for  plaintiff;  W.  B.  £  H.  B.  Ferguson,  for 
defendant.     Affirmed. 

Bdech  V,  Elizabeth  Citt  Lumbeb  Co.,  from  Chowan; 
W.  M.  Bond,  for  plaintiff;  Pruden  <&  Pruden,  Shepherd  £ 
Shepherd,  for  defendant. 

PuKCUEs,  C.  J.  The  facte  in  this  case  are  substantially 
the  same  as  those  in  Monds  v.  Elizabeth  City  Co.,  at  this 
term.  The  two  cases  were  argned  together  and  it  was  agreed 
hy  counsel  that  a  decision  in  one  case  would  decide  the  other. 
Therefore  for  the  reasons  given  in  Mond's  case,  the  jndg- 
ment  helow  in  this  case  ia  affirmed. 


JS.  C\J  AUWUST   i-KKM,  1902. 

Amendmekt  to  Rci,es. 


AMENDMENT  TO  RULES— PRINTED  BRIEFS 
REQUIRED. 

(Effective  Octobek  29,  1903.) 

The  following  will  be  substituted  in  the  place  of  the  pres- 
ent Rules  32,  34  and  36  (see  128  N.  C,  643-645) : 

Rule  32 — Printed  Beiefs. — Printed  briefs  of  both  par- 
ties shall  be  filed  in  all  eases,  except  in  pauper  appeals.  Such 
briefs  may  be  sent  up  by  counsel  ready  printed,  or  they  may 
be  printed  under  the  supervision  of  the  Clerk  of  this  Court, 
if  a  proper  deposit  for  cost  of  printing  is  made,  as  specified 
in  Rule  29,  They  must  be  of  the  size  and  style  prescribed  by 
that  mlp.  The  briefs  are  desired  to  cover  all  the  points  pre- 
Eented  in  the  oral  argument,  though  additional  authorities 
may  be  cited  if  discovered  after  brief  filed. 

Eui-E  34 — Appeli-akt'b  Bbief. — The  brief  of  appellant 
shall  set  forth  a  succinct  statement  of  the  facta  necessary  for 
understanding  the  exceptions,  except  that  as  to  an  exception 
that  there  was  no  evidence,  it  shall  be  sufficient  to  refer  to 
jiagcs  of  printed  transcript  containing  the  evidence.  Such 
brief  shall  contain,  properly  numbered,  the  several  grounds 
of  exceptions  and  assignments  of  error  with  reference  to 
printed  pages  of  transcript,  and  the  autborities  relied  on 
classified  under  each  assignment,  and,  if  statutes  are  material, 
the  same  shall  be  cited  by  the  book,  chapter  and  section. 
Such  briefs,  when  filed,  shall  be  noted  by  the  Clerk  on  the 
docket,  and  a  copy  thereof  furnished  by  him  to  opposite 
ei'unsel  on  application.  If  not  filed  by  10  a.  m.  on  Tuesday 
of  the  week  preceding  the  call  of  the  district  to  which  the 
cause  belongs,  the  appeal  will  be  dismissed  on  motion  of 
appellee,  when  the  call  of  that  district  is  b^un,  unless,  for 
fiood  cause  shown,  the  Court  shall  give  further  time  to  print 
brief. 


ACCESSARIES.     See  "Arson." 
ACCOUNTS. 

Wbere,  upon  Issues  found  by  a  Jury,  it  is  necessary  to  have  an 
account  takeo,  and  an  order  of  reference  is  made,  an  appeal 
therefrom  is  premature  if  taken  before  final  Judgment. 
Shankle  v.  Whitley,  168. 
Aa  itemized  account  to  be  prima  facie  evidence  of  its  correctnees 
must  be  properly  verified  and  stated  so  a«  to  show  an  Indebt- 
edneea.     Ktiight  v.  Taylor,  84. 

ACKNO  WLEDGM  ENTS. 

The  certificate  of  probate  to  a  deed  need  not  have  a  seal  if  not 
required  by  statute  at  the  date  of  the  execution  or  registra- 
tion of  the  deed.  Wesltelt  v.  Adams,  379. 
The  delivery  of  a  deed  wlll>not  tie  presumed  from  the  acknowl- 
edgment of  the  husband  and  the  acknowledgment  and  privy 
examination  of  the  wife.  Tarllon  v.  Qrigga,  216. 
ACTIONS.  :  ^1 

An  action  for  the  fees  of  an  office  and  one  on  the  bond  given  in 
the  quo  warranto  proceedings  may  be  joined.  IScCall  v. 
Zachary,  466. 

ACTS — See  "The  Code." 

1864-'6.  Eminent  Domain.  Uarpon  v.  Ry.,  623. 
1872-'3.  Eminent  Domain.  Dargan  v.  Ry.,  623. 
18S5,  Chap.  117.    Physicians  and  Surgeons.    Btate  v.  McKntght, 

717. 
1885,  Chap.  359.    Judgment.    Springs  v.  Fharr,  191. 
1887,  Chap.     33.     Negligence.     House  v.  Ry.,  103. 
1887,  Chap.  766.     Bastardy.    Fowler  v.  Fowler,  169. 
1889.  Chap.  181.    Physicians  and  Surgeons.    Btate  v.  McSnigM, 

717. 
1889,  Chap.  198.    Pensions.    Oill  v.  Dixon,  87. 
1891,  Chap.  40,  Sec.  41.    Taxation.    Winston  v.  Balem,  404. 
1891  (Private),  Chap.  41.    Clerhs  of  Courts.    Smith  v.  Patton. 

3se. 

1891,  Cbap.  205.    False  Pretenses.    711. 

1891,  Chap.  307,  Sec.  60.    Taxation.    Winston  v.  Batem,  404. 
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ADJOiNINO  LANDOWNBRE 

It  ia  negligence  to  excavi 

ing  land  owner  wlthi 

or  the  proposed  exca 

ADMIRALTY. 

In  this  action  to  recove 

dence  le  eufflcient  to 

the  defendant  rontri 

stantlal  intereM  in  t 

ADMISSIONS. 

Where  an  answer  admil 
admissions  may  be 
mine  whether  the  p 
ewer  in  not  put  In  e' 


ADULTERY.     See  "Divorce." 
ADVERSE  POSSESSION. 

A  p&rt7  claiming  title  by  adverse  possesBlon  under  color  of  title 
derives  no  benefit  from  the  poaaeBsion  ot  a  third  party,  un- 
less be  can  connect  his  title  with  that  o(  tbe  third  party. 
Johnston  v.  Case,  491. 

The  poscteBsion  by  one  of  several  tenants  la  common  ot  land  ta 
sufficient  to  defeat  the  claim  of  adverse  poBBeeslon  by  a 
third  berson.     Johnston  v.  Case,  491, 

An  Instruction  tbat  the  adverse  possesaion  o(  laud  for  more  than 
thirty  years,  gives  title,  notwithatandlng  the  possession  has 
been  at  Intervals  Interrupted,  and  that  the  occupancy  of  the 
claimants  was  out  connected.  Is  erroneous.  Brinkiey  v. 
timiih,  130. 

Where  land  Is  purchased  with  money  of  husband  and  title  taken 
in  name  of  his  wife,  and  neither  party  is  in  actual  physical 
poEsesEion,  the  statute  of  limitations  does  not  run  agalnat 
the  husband,  where  an  action  is  brought  to  have  the  wUe 
declared  a  trustee  tor  the  husband.    Planner  v.  Butler,  166. 

In  ejectment  the  defendant  may  show,  under  tbe  general  denial, 
title  by  adverse  possession  under  color  of  title,  without 
specially  pleading  the  title,    Shelton  v.  Wilson,  499. 

Adverse  possession  under  color  of  title  lor  seven  years  before  the 
death  and  three  years  after  the  death  of  a  married  woman  Is 
a.  bar  to  an  action  by  her  heirs.    Swift  v.  Dixon,  42. 
AFFIDAVIT.    See  ■•Removal  of  Causes." 
AGENCY.    See  "Insurance." 

Where  a  telegram  to  a  person  is  addressed  in  care  of  a  corpora- 
tion, it  Is  not  the  duty  of  the  telegraph  company  to  inform 
the  agent  of  the  corporation  to  whom  it  is  delivered,  of  its 
contents.    Lefler  v.  Telegraph  Co.,  355. 

The  contracts  stated  In  this  case  constitute,  as  a  matter  ot  law, 
the  relation  of  principal  and  agent.  Fcttaway  v.  Hclntyre, 
432. 

It  is  sufficient,  to  constitute  tbe  offence  of  obtaining  goods  under 
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AGENC  Y— <  'onfinved. 

In  an  indictment  for  false  pretenses,  the  fact  that  the  false  repre- 
sentations  were  made  to  an  agent  of  the  owner  of  the  prop- 
ertj',  and  that  the  agent  was  not  empowered  to  pass  title  to 
the  property,  does  not  change  the  offence  to  larceny.  Stale 
V.  Taylor,  711. 

A  contract  by  an  agent  selling  machinery  to  take  lumber  in  pay- 
ment for  the  same  is  not  binding  on  the  principal  nnlets 
authorized  by  him.     Fay  v.  Causey,  350. 

Agents  who  manage  realty  are  not  entitled  on  the  terniination 
of  the  agency  to  retain  commissions  on  rents  to  accrue  in 
the  future  from  leaFes  made  by  them.     Thomas  v.  Giryn,  46u. 

Where  a  principal  sues  an  agent  for  rents  collected,  and  the 
agent  admits  the  collection,  and  alleges  that  the  rents  are 
retained  a&  commissions,  the  burden  of  establishing  the  rlgbt 
to  the  commissions  is  on  the  agent.     Thomas  v.  Chcyn,  460. 

Where  no  term  is  fixed  for  the  continuance  of  a  contract,  either 
party  may  terminate  it  at  will.     Thomas  v.  Chvyn,  460. 

Where  a  telegram  to  a  person  is  addressed  in  care  of  a  corpora- 
tion, a  delivery  to  an  agent  of  the  corporation  is  sufficient 
Lefler  v.  Telegraph  Co.,  355. 

The  acceptance  by  a  principal  of  a  check  from  an  agent,  accom- 
panied by  a  letter  recognizing  the  fact  that  such  check  will 
not  be  a  full  settlement  unless  £X>  accepted  by  the  principal, 
does  not  estop  the  principal  from  claiming  a  balance. 
Thomas  v.  Owyn,  460. 

Where  certain  contracts,  as  in  this  case,  constitute,  as  a  matter 
of  law,  the  relation  of  agency,  the  submission  of  the  qnesr 
tion  of  agency  to  the  jury,  is  harmle&s  if  the  Jury  finds  that 
the  relation  exists.    Petieway  v.  Mclntyre,  432. 

ALIMONY.     See  "Divorce." 

ALLEGATA  ET  PROBATA.     See  "Pleadings." 

AMENDMENTS. 

An  appeal  from  an  order  refusing  an  amendment  to  pleadings  is 
premature.  An  exception  should  be  noted  and  the  case  pro- 
ceeded with.    Ayers  v.  Makely,  60. 

The  presumption  that  a  refusal  to  allow  an  amendment  to  plead- 
ings was  made  in  the  discretion  of  the  court,  is  rebutted  by 
the  statement  of  the  trial  judge  to  the  contrary  in  the  case 
on  appeal.    Ayers  v.  Makcly^  60. 


AMEN  DMENT-C-0.// ill  iifii 

Wbere  refusal  ot  trial  court  to  allow  an  amendment  to  pleadings 

Is  put  upon  the  ground  ol  a  want  ot  power.  It  ia  reviewable. 

martin  v.  Bank,  121. 
Wbere  an  amendment  to  pleadingEi  Is  sucb  as  to  cause  surprise, 

it  ia  cause  for  continuance  only,    itarlin  v.  Bank,  121. 
The  trial  court  has  the  right  to  allow  an  amendment  where  It 

makes  no  change  In  the  cause  of  action.    Martin  v.  Bank, 

121. 
An   amendment  by  the  court  of  the   record   nunc  pro   tunc,  to 

speak  the  truth,  there  being  conflicUug  < 

elusive.     Kerr  v.  Unks.  fl". 


APPEAL. 

Refusal  to  dismiss  an  action  is  not  appealable.  Meekins  v.  Rail- 
roarl.  1. 

The  extension  of  time  to  answer  and  file  a  defense  bond.  Is  dis- 
cretionary with  the  court  and  not  reviewable.  White  v. 
Lokcy,  72. 

Whether  to  allow  a  motion  to  set  aside  a  judgment,  excusable 
neglect  being  shown,  and  so  found  by  the  judge,  is  discre- 
inless  there  has  been  a  clear 
1.  Insiircince  Co..  212. 

An  order  setting  aside  a  verdict  on  preliminary  trial  Ot  a  plea 
of  former  conviction  is  reviewable  only  on  appeal  from  a 
judgment  on  the  merits.     SUile  v.  EUsicorth,  TIZ. 

On  a  motion  to  set  aside  a  judgment,  whether  the  facts  found 
constitute  excusable  neglect,  is  a  conclusion  of  law  review- 
able on  appeal,     Hlorris  v.  Insurance  Co..  212. 

The  exten.slon  of  time  Co  auswer  after  the  time  limited  Is  discre- 
tionary with  the  trial  judge  and  la  not  reviewable.  Bett  V. 
iiortyage  Co.,  70. 

The  recital  of  facts  In  an  asslRnment  of  error  can  not  be  con- 
sidered unless  such  facts  are  Coned  by  the  judge  and  set  out 
in  the  case  on  appeal,    ftfntc  v.  Diroii,  809. 

The  refusal  of  judgment  upon  a  complaint  and  answer  Is  not 
appealabfe.  An  oxcfption  to  the  refusal  sbnuld  be  noted,  to 
he  considered  on  appeal  from  the  final  judgment.  Duffv  V. 
Mpntlmi-a    31. 
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AFFEAlr— Continued. 

Where  the  trial  judge  sets  aside  the  verdict  as  a  matter  of  dis- 
cretion, it  is  not  necessary  for  him  to  find  the  facts,  and  do 
appeal  lies  therefrom.    Bird  v.  Bradburn,  488. 

Where  a  verdict  is  set  aside  a  matter  of  law,  as  here,  because 
the  judge  held  that  he  had  erroneously  refused  a  prayer 
asked  by  the  losing  party,  an  appeal  lies.  Wood  v.  Raii- 
road,  48. 

An  appeal  from  an  order  refusing  to  dismiss  an  action  for  lack 
of  valid  service  of  summons,  is  premature.  Jester  v,  Btean 
Packet  Co.,  54. 

In  a  capital  case,  where  the  accused  escapes,  the  court  may,  Id 
its  discretion,  either  dismiss,  determine  or  continue  the 
appeal.    8tate  v.  Dixon,  809. 

The  supreme  court  may  consider  the  points  intended  to  be  pre- 
sented, though  the  appeal  is  dismissed.  Meekins  v.  Rail- 
road, 1. 

An  appeal  is  itself  an  exception  to  the  judgment  or  any  other 
matter  appearing  on  the  record  proper.  Baker  v.  Dcioson, 
227. 

An  appeal  from  an  order  refusing  an  amendment  to  pleadings  Is 
premature.  An  exception  should  be  noted  and  the  caae  pro- 
ceeded with.     Ayers  v.  Makely,  60. 

The  presumption  that  a  refusal  to  allow  an  amendment  to  plead- 
ings was  made  in  the  discretion  of  the  court,  is  rebutted  by 
the  statement  of  the  trial  judge  to  the  contrary  in  the  case 
on  appeal.    Ayers  v.'Makely,  60. 

A  motion  by  the  appellee  to  docket  and  dismiss,  made  before  the 
docketing  of  the  transcript,  though  not  at  the  first  oppo^ 
tunity,  will  be  allowed.    Worth  v.  Wilmington,  532. 

In  an  action  for  personal  injuries,  questions  as  to  the  speed  of 
the  engine  causing  the  injury  and  certain  rules  of  the  rail- 
road company,  which  were  not  submitted  to  the  jury  as  evi- 
dence of  negligence,  will  not  be  conEddered  on  appeal 
Smith  V.  Railroad,  616. 

Where  a  case  on  appeal  does  not  contain  a  sufficient  statement  of 
facts  to  enable  the  supreme  court  to  make  a  decision,  it  will 
be  remanded  for  a  new  trial.    Arnold  v.  Hardy,  113. 

Where,  upon  issues  found  by  a  jury,  it  is  necessary  to  have  an 
account  taken,  and  an  order  of  reference  is  made,  an  appeal 
therefrom  is  premature  if  taken  before  final  judgment 
Shankle  v.  Whitley,  168. 


APPEAI,-Cf."WfT(*'(i. 

Where  refusal  of  trial  court  to  allow  an  amendment  to  pleadings 
iB  put  upon  the  ground  of  a  want  ot  power.  It  is  reviewable. 
Martin  v.  Bank,  121. 

An  appeal  is  In  Itself  an  exception  to  a  Judgment.  Wilson  v. 
Lumiet-  Co.,  163. 

Where  there  Is  objection  to  evidence,  or  any  other  matter  occur- 
ring at  the  trial,  except  as  to  the  charge,  a  specific  exception 
must  always  be  taken  at  the  time.  Wilstm  v.  Lumber  Co., 
163. 

The  supreme  court  will  take  notice  of  errors  on  the  lace  ot  the 
record  proper  without  any  assignnient  of  error.  Wilson  v. 
Lumber  Co..  163. 

Where,  in  an  action  againet  a  railroad  company  for  damages  for 
lost'  of  baggage  by  fire,  the  "facts  agreed"  fire  defective.  In 
that  the  essential  element  of  negligence  upon  which  the 
validity  of  the  contract  depends  Is  not  determined  and 
stated,  the  case  will  be  remanded  that  this  may  be  aecer- 
talned  by  a  Jury,  If  not  agreed  upon  hy  the  parties.  Thomas 
V.  Railroad,  590. 

Where  a  case  on  appeal  does  not  contain  a  sulflcient  statement  of 
tacts  to  enable  the  supreme  court  to  make  a  decision,  It  will 
he  remanded  for  a  new  trial.     Arnold  v.  Dennis,  114. 

Where  the  trial  Judge  falls  to  settle  a  case  on  appeal,  so  tbat  tbe 
transcript  may  be  docketed  seven  days  before  the  call  of  the 
district,  the  appellant  must  docket  so  much  of  the  record  as 
he  can  obtain,  or  If  none  is  obtainable,  make  affidavit  of  that 
fact  and  move  for  certiorari.     Worth  v.  Wilmington,  532. 

Where  an  appellant  fails  to  docket  a  case  on  appeal  seven  days 
before  the  call  of  the  district  to  which  It  belongs,  the  appeal 
will  not  be  dismissed  if  the  appellee  fails  to  move  to  dismiss 
at  the  first  opportunity;  but  the  appellant  may  docket  the 
case  at  any  other  time  during  the  term  If  done  before  the 
appellee  moves  to  dlsrotas.  Benedict  v.  Jones.  473. 
ARGUMENTS  OF  COUNSEL. 

The  Improper  remarks  of  the  solicitor  In  this  case  constitute 
ground  for  a  new  trial.     Slate  v.  Tuten,  701. 
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AR^O^— Con  fin  tied. 

In  an  indictment  against  accessaries  before  the  fact,  the  princi- 
pal having  testified  to  the  facts  of  the  crime,  evidence  thit 
the  principal  confessed  the  crime  is  admissable  as  sabstao- 
tive  evidence  against  him,  but  is  only  corroborative  evidence 
as  to  the  guilt  of  the  accessaries.    State  t\  McCaU,  798. 

Where  the  only  evidence  against  a  person  accused  of  burning  a 
barn  is  threats  made  by  him,  without  any  evidence  connect- 
ing him  with  the  execution  of  said  threats,  or  with  the  of- 
fence charged,  the  trial  judge  should  withdraw  the  case  fpom 
the  jury.     State  v.  Freeman,  725. 

ASSAULT  AND  BATTERY. 

In  an  action  for  damages  for  an  assault,  provocation  is  not  a 
defense,  but  may  be  shown  in  mitigation  of  damage& 
Palmer  v.  Railway  and  Electric  Co.,  250. 

In  an  action  against  a  street  railway  company,  for  an  assault  by 
its  motorman,  to  render  the  company  liable  the  person  in- 
jured must  be  a  passenger  oh  the  car  of  the  company  at  the 
time  of  the  assault,  or  still  within  the  sphere  of  its  proto- 
tion,  or  the  employe  must  be  acting  at  the  time  within  the 
scope  of  his  employment  on  the  car  of  the  company.  Palmer 
V.  Railway  and  Electric  Co.,  250. 

ASSIGNMENTS. 

A  pension  to  become  payable  in  the  future  is  not  assignable 
Gill  V.  Dixon,  87. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

In  an  action  to  set  aside  an  assignment  for  the  benefit  of  credi- 
tors, a  part  of  the  evidence  of  the  defendant,  previoudy 
given  in  supplementary  proceedings,  may  be  introduced  l>y 
the  plaintiff  without  introducing  the  whole.  Trust  Co.  v. 
Benhow,  413. 

Where  a  receiver  in  supplementary  proceedings  sues  to  recover  a 
note  as  the  property  of  a  debtor,  the  judgment  against  him 
is  not  binding  on  any  creditor,  except  the  one  who  institated 
the  proceedings.     Trust  Go.  v.  Benbow,  413. 

ASSUMPTION   OF    RISK.     See    "Railroads;"    "Negligence;"  "Con- 
tributory Ne.elieence." 

ATTACHMENTS.     See  "Garnishment." 

In  attachment.  The  Code,  Sec.  218,  requires  the  issuance  and 
return  of  summons  not  served  as  a  basis  for  publication  of 
summons.    McClure  v.  Fellows,  509. 


BAGGAGE.    See  "Carriers;"  "Negligence;"  "Rallroada." 

A  common  carrier  can  not  contract  with  a  passenger  against  the 
!OEE  of  baBRa(?e  by  its  negligence.     Thomas  v.  Railroad,  580. 
BANKRUPTCY. 

A  deed  of  au  a^fsignee  of  a  bankrupt  is  competent  evidence  as  a 
link  In  a  ctiain  of  title  to  land,  though  not  sealed,  where  the 
bankriipUy  proceedings  shows  the  authority  ol  the  assignee 
to  execute  the  deed.  Wcslfelt  v.  Adams.  379. 
A  Judgment  for  alimony  is  provable  ^gainst  the  estate  ot  a  banli- 
nipt.  and  hence  the  discharge  of  the  bankrupt  constitutes  a 
discharge  of  the  Judgment.     Airiiif/lnn  v.  Airington,  143. 

BANKS  AND  BANKING. 

The  giving  of  a  check  upon  a  bank  Is  not,  unless  It  Is  accepted, 
an  as.-fifiumer.t  of  the  claim  of  the  depositor,  and  pasaee  no 
title,  legal  or  equitable,  to  hts  moneys  on  deposit  In  Bucb 
bank.  Perry  v.  Banio,  117. 
An  action  can  not  be  sustained  against  a  bank  by  the  payee  ot  a 
jiPKntiable  check.  thouRh  the  drawer  has  funds  on  deposit 
sutlicient  for  Its  payment  against  which  the  bank  has  no 
claim.  Perry  v.  Bank,  117. 
BASTARDS. 

In  a  partition  proceeding,  wherein  the  defendant  aaka  for  the 
roiormatlon  of  a  deed,  made  by  bin  father  to  himself,  an 
illegitimate  son.  In  order  to  establish  a  meritorious  consid- 
eration, he  may  show  that  the  relation  of  in  loco  parentis 
existed  between  them.     Pickelt  v.  Giirraril,  195. 
Where,  by  the  laws  of  the  domicile  of  the  parents  at  the  time  of 
the  birth  ot  their  bastard  child  and  ot  their  marriage,  their 
marriage  legitimates  him,  the  legitimaiy  attaches  at  the 
time  of  the  marriage,  he  being  a  minor,   and   follows  him 
wherever  he  goes.    Fowler  v.  Foicler.  169. 
BETTERMENTS.    See  "Improvements." 
BILLS  AND  NOTFS.     See  "Negotiable  Instruments." 
BONDS. 
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BO^DS- Continued 

against  the  sureties  on  a  |200  bond,  given  in  a  quo  wamato 
proceeding,  the  emperior  court  has  jurisdiction.  McCaU  v. 
Zachary,  466. 

A  judgment  in  an  action  that  bonds  are  not  illegal  because  of 
irregularity  in  the  election  authorizing  the  same,  does  not 
estop  those  issuing  the  bonds  from  contesting  the  validity 
thereof  in  a  subsequent  action,  for  the  reason  that  the  act 
authorizing  the  bonds  was  not  passed  in  accordance  with  the 
requirements'  of  the  constitution.     Debnam  v.  Chitty,  657. 

A  judgment  in  a  federal  court  establishing  the  yalidity  of  tlie 
coupons  to  certain  bonds  does  not  estop  those  issuing  the 
bonds  from  denying  the  validity  of  the  bonds.  Debnam  t. 
Chitty.  657. 

An  action  for  the  fees  of  an  office  and  one  on  the  bond  giyen  1b 
the  quo  warranto  proceedings  may  be  joined.  McCdH  r. 
Zachary^  466. 

A  clerk  of  the  superior  court  is  liable  on  his  bond  as  insurer  for 
funds  paid  him  by  a  commissioner  in  partition  proceedings. 
Smith  V,  Patton,  396. 

One  who  is  about  to  become  a  surety  with  others  may  stipulate 
with  the  principal,  without  the  knowledge  of  the  other 
sureties,  for  a  separate  indemnity  for  his  own  benefit  Comr 
missioficrs  v.  Nichols,  501. 

Judgment  as  to  the  title  to  an  office  in  a  quo  icaTi^anto  proceed- 
ing is  not  an  estoppel  to  an  independent  action  to  recoTer 
the  fees  of  the  office.     McCall  v.  Zachary,  466. 

Where  a  contractor  executes  an  indemnity  bond,  guaranteeing  a 
town  against  loss  on  account  of  the  performance  of  the  con- 
tract, the  contractor  and  its  surety  are  not  liable  on  their 
bond  for  counsel  fees  paid  by  the  town  In  defense  of  suits 
brought  against  the  town  by  creditors  of  the  contractor. 
Oa^tonia  v.  Engineering  Co.,  363. 

The  recitals  in  bonds  that  they  are  issued  in  compliance  with  all 
the  requirements  of  the  constitution  and  laws  of  the  state, 
do  not  estop  those  issuing  the  bonds  from  contesting  their 
legality.    Del)nam  v.  Chitty^  657. 

A  bond  required  by  an  employer  before  appointing  an  employee, 
and  conditioned  to  be  void  if  the  employee  performed  his 
services  faithfully  and  competently,  is  a  primary  liability, 
and  the  doctrine  of  laches  does  not  apply.  Walker  v.  Brink- 
ley,  17. 


BOUNDARIES. 

Where  a  certain  river  Is  made  by  the  leglelature  a  boundary  of  a 
countj,  the  court  will  take  Judicial  notice  that  a  "cut-off"  at 
the  river  Is  not  a  part  ol  the  boundary.  RoMnion  v.  Lamh, 
229. 
Where  there  Is  a  genera)  description  and  a  particular  description 
In  a  deed.  Introduced  as  a  color  ot  title,  the  particular  de- 
scription will  control,  and  the  general  description  will  only 
be  considered  for  the  purpose  of  Identifying  the  land.  Jokn- 
»lon  V.  Case.  191. 
In  an  action  for  the  specific  performance  of  a  contract  for  the 
sale  of  land,  evidence  of  former  negotiations,  or  of  a  subse- 
quent deed,  Is  not  competent  to  locate  land  described  In  the 
contract  if  the  contract  does  not  refer  to  those  transactions. 
Farthing  v.  RocheUe.  563. 
In  ejectment,  where  land  Is  situated  witb  respect  to  a  dividing 
line  between  parties  as  mentioned  in  a  will,  is  a  question  for 
the  jury.    McLean  v.  Bullard,  275. 

Wbere  an  act  creating  Camden  County,  describes  It  as  all  that 
part  of  Pasquotank  County  lying  on  tbe  norttaeatA  side  of 
Pasquotank  River,  the  whole  of  said  river  is  In  Pasquotank 
County.    Koliinson  v.  Lamb,  229. 

In  an.  action  Involving  a  disputed  boundary,  general  reputation 
as  to  the  boundary  Is  not  competent  evidence  where  such 
reputation  did  not  arise  before  the  beginning  of  the  suit. 
"Weatlelt  w.  Adams.  379. 

The  declarations  of  a  deceased  person  are  admiE«abIe  to  estab- 
lish a  corner  of  a  tract  of  land,  which  is  not  In  view  at  the 
time  of  the  declarations,  but  tbe  position  of  which  was  after- 
wards identified  by  other  witneKBes.     "Westfeit  v.  Adams.  379. 
BUBDEN  OF  PROOF. 

In  ejectment,  the  plaintiff  claiming  that  the  deed  was  from  the 
common  source  to  a  son,  and  the  defendant  claiming  that  It 
waa  from  the  common  source  to  the  wife,  the  burden  of 
proof  Is  on  plaintiff  to  show  that  It  was  made  to  tbe  son.  and 
If  the  Jury  so  find,  they  should  And  that  it  was  not  made  to 
the  wife.     Finch  v.  Finch.  271. 

Where,  In  ejectment,  tbe  plaintiff  fails  to  prove  a  valid  title  as 
against  tbe  defendant,  it  is  not  necessary  for  the  defendant 
to  show  title  In  himself.    Sinclair  u.  Buntlev,  243. 

Where  a  defendant  insurance  company  admits  the  enerution  of  a 
life  policy  and  the  death  of  the  assured,  the  burden  of  prov- 
ing that  the  policy  was  not  In  force  is  on  the  defendant. 
Page  v.  Insurance  Co.,  115, 
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BURDEN  OF  VliOOF—Co^^imned. 

Where  a  principal  sues  an  agent  for  rents  collected,  and  the 
agent  admits  the  collection,  and  alleges  that  the  rents  are 
retained  as  commissions,  the  burden  of  establishing  the 
right  to  the  commissions  is  on  the  agent.  Thomiu  v,  ChoyUy 
460. 

Where  property  is  destroyed  by  sparks  from  a  railroad  engine, 
the  burden  of  proof  is  shifted  to  the  railroad  company  to 
rebut  the  presumption  of  negligence.  Hosiery  Co.  v.  Rail- 
road  238. 

On  the  trial  of  a  plea  of  former  conviction,  it  being  In  the  nature 
of  a  court  proceeding,  the  burden  is  on  the  defendant.  State 
V.  Ellsworth,  773. 

In  an  action  against  a  railroad  company  for  personal  injuries, 
the  burden  of  proving  contributory  negligence  being  on  the 
defendant,  the  trial  court  can  not  direct  a  verdict  for  the 
defendant.    House  v.  Railroad,  103. 

C 
CARRIERS.     See  "Railroad." 

The  lessor  of  a  steamboat,  not  being  a  quasi  public  corporation, 
is  not  liable  for  injury  to  a  passenger  from  negligence  of  the 

lessee.    Phelps  v.  Steamboat  Co.,  12. 

CASE  ON  APPEAL.     See  "Appeal." 

A  statement  of  the  trial  judge  as  to  what  the  instructions  to  the 
jury  were,  where  orally  given,  and  in  the  absence  of  a  re- 
quest that  they  be  put  in  writing,  is  binding  on  appeaL 

Justice  V.  Qallert,  393. 

Where,  in  an  action  against  a  railroad  company  for  damages  for 
lo?s  of  baggage  by  fire,  the  "facts  agreed"  are  defective,  In 
that  the  essential  element  of  negligence  upon  which  the 
validity  of  the  contract  depends  is  not  determined  and 
stated,  the  case  will  be  remanded  that  this  may  be  ascer- 
tained by  a  jury,  if  not  agreed  upon  by  the  parties.  Thonat 
V.  Railway  Co.,  590. 

Where  a  case  on  appeal  does  not  contain  a  sufficient  statement  of 
facts  to  enable  the  supreme  court  to  make  a  decision.  It  will 
be  remanded  for  a  new  trial.    Arnold  v.  Dennis,  114. 

Where  a  case  on  appeal  does  not  contain  a  sufficient  statement  of 
facts  to  enable  the  supreme  court  to  make  a  decision,  it  will 
be  remanded  for  a  new  trial.    Arnold  v.  Hardy,  113. 

CHALLENGES.     See  "Jury." 


CHAMPERTY  AND  MAINTENANCE. 

Ad  agreement  aEsignlcg  the  right  to  eue  for  a  breach  of  a  cove- 
nant o(  warranty,  without  conalderatiou.  and  for  the  pur- 
pose of  bringing  euit.  is  champertous,  and  the  assignee  can 
not  maintain  the  action,  he  not  being  the  real  party  la 
Interest.     Ruvenel  v.  Ingram,  549. 

CHATTEL  MORTGAGES. 

A  mortgage  given  by  a  tenant  to  a  third  person  on  bis  crop,  pro. 
duced  on  a  certain  farm,  does  not  give  a  lien  on  rents  patd 
by  a  su1>tenant  of  a  portion  of  the  farm  where  such  rents 
are  assigned  before  the  execution  of  the  mortgage.  Norfleet 
V.  Baker,  99. 

CHECKS.     See  "Banks  and  Banking;"  "Negotiable  InBtruments." 
CITIES  AND  TOWNS,     See  "Ordinances." 

An  ordinance  of  a  town  requiring  stores  to  be  closed  after  7:30 
In  the  evening  is  invalid.    State  v.  Ray,  814. 

CLAMS.     See  "Fish  and  Fisheries." 
CLERKS  OF  COURTS.    See  "DeedB." 

A  clerk  of  the  superior  court  is  liable  on  bis  bond  as  insurer  for 
funds  paid  lilm  by  a  commissioner  In  partition  proceedings. 
Smith  V.  Palton.  396. 

The  certlDcate  of  a  clerk  of  the  superior  court  does  not  validate 
a  probate  essentiaiiy  defective.    Brinkley  v.  Bmith,  130. 

tinder  The  Code,  Sec.  1S83,  claimants  of  a  fund  arising  from  a 
partition  Bale  are  the  proper  parties  to  sue  on  bond  of  the 
clerk  tor  failure  of  clerk  to  pay  funds  paid  him  by  the  com- 
missioners in  partition.    Smith  v.  Patton,  39S. 
COLOR  OF  TITLE.     See  "Adverse  Possession." 

A  paper  writing  without  a  seal,  though  registered  as  a  deed,  con- 
veys nothing,  and  is  not  admissible  in  evidence  to  show 
color  of  title.    Johnston  v.  Case,  491. 

A  party  claiming  title  by  adverse  possession  under  color  of  title 

ilBrivBB  nfi  heneflt  from  thp  nniiiu>RHi«Ti  (if  a  thiril  nartv.  un- 
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CONSIDERATION -CoJittnttcd. 

other  evidence  as  tending  to  show  fraud.    Dorsett  v.  Mfg. 
Co.,  254. 

CONSTITUTION. 

Art.  2,  Sec.  14.  Taxation.    Debnam  v.  Chitty^  657. 

Art.  4,  Sec.     7.  Justices  of  the  Peace.    Knight  v.  Taylor,  M. 

Art.  7,  Chap.  9.  Taxation.     Winston  v.  Salem,  404. 

Art.  4,  Sec.  23.  Taxation  of  Judges.     692. 

Art.  4,  Sec.  27.  Jurisdiction  of  Justice.    State  v.  Wi«emoii,  795. 

CONSTITUTIONAL  LAW. 

The  exclusion  of  all  persons/  of  the  negro  race  from  a  grand  Jnry, 
which  finds  an  indictment  against  a  negro,  where  they  are 
excluded  solely  because  of  their  race  or  color,  denies  him  flie 
equal  protection  of  the  laws  in  violation  of  the  ConstltntiOB 
of  the  United  States.     State  v.  Peoples.  784. 

CONTINUANCE. 

>Vhere  an  amendment  to  pleadings*  is  such  as  to  cause  surprise, 
it  is  cause  for  continuance  only.    Martin  v.  Bank,  121. 

CONTRACTS. 

The  evidence  in  this  case  is  sufficient  to  be  submitted  to  the  jury 
on  the  question  whether  the  subscription  for  stock  was  in- 
duced by  fraud.    Printing  Co.  v.  McAden,  178. 

A  contract  by  a  purchaser  at  a  foreclosure  of  a  mortgage  to  hold 
the  land  for  the  benefit  of  the  mortgagor  until  he  could  re- 
deem it,  is  binding  on  a  re-sale  necessitated  by  failure  of  the 
purchaser  to  pay  the  purchase  price,  though  he  claimed  to 
purchase  at  the  second  sale  for  a  third  party.  Williami  v. 
Avery,  188. 

A  common  carrier  can  not  contract  with  a  passenger  against  the 
loss  of  baggage  by  its  negligence.  Thomas  v.  Railway  Co., 
590. 

The  beneficiaries  of  a  contract,  though  not  a  party  or  prtiy 
thereto,  may  maintain  an  action  thereon.  Gastonia  r.  Engi- 
neering Co.,  363. 

Where  a  contractor  executes  an  indemnity  bond,  guaranteeing  a 
town  against  loss  on  account  of  the  performance  of  the  con- 
tract, the  contractor  and  its  surety  are  not  liable  on  their 
bond  for  counsel  fees  paid  by  the  town  in  defense  of  suits 
brought  against  the  town  by  creditors  of  the  contractor. 
Oa^tonia  v.  Engineering  Co.,  368. 

In  an  action  to  recover  salvage  for  saving  a  vessel,  a  defense 


C0STKACT8— Condnued. 

that  the  contract  Is  ultra  vires  is  In  the  nature  of  a  plea  of 
(.'iinfesEion  and  avoidance.     Leicia  v.  Steamship  Co.,  652. 

An  agreement,  In  an  executory  contract  tor  the  purctiase  o(  land, 
that  payments  ehould  be  applied  on  a  mortgage  held  by  a 
third  party,  until  it  was  reduced  to  a  apecllled  eum.  wae  not 
an  assumption  by  the  vendee  of  the  mortgage  debt.  Avert 
V.  Makcly.  6U. 

In  an  action  between  a  landlord  and  tenant  as  to  the  terms  of  a 
contract,  testimony  of  another  tenant  as  to  the  terms  of  a 
contract  made  with  him  Is  not  admissible  to  corroborate  the 
landlord.     Thuinp^nn  v.  Ejuiii.  Ill, 

A  provision  In  a  contract  of  sale  of  a  biiE'iness  of  manufacturing 
lumber  and  ginning  cotton  that  the  seller  would  not  engage 
In  the  same  business  in  atiy  territory  in  which  the  seller 
had  secured  patronage,  Is  void  for  Indeflnlteness  as  to  ter- 
ritory.    .S'ftM/e  V.  Heath.  281. 

In  a  civil  action  founded  on  contract,  the  jurisdiction  of  a  justice 
of  the  peace  is  determined  by  the  sum  demanded.  Enight 
V.  Taylor,  &*. 

A  verbal  agreement  to  be  liable  for  the  debt  of  another  Is  TOld 
under  the  statute  of  frauds.  Oarrett-WilHams  Co.  v. 
Homill,  57. 

The  contracts  stated  In  this  case  constitute,  as  a  matter  of  law, 
the  relation  of  principal  and  agent.  Pellcioay  v.  Mclntyre, 
432. 

Where  certain  contracts,  as  In  this  case,  constitute,  as  a  matter 
of  law,  the  relation  of  agency,  the  submission  of  the  ques- 
tion of  ag^-ncy  to  the  jury,  is  harmless  if  the  jury  flnds  that 
the  relation  exists,     Pe.tteicay  v.  ilclntyre.  432. 

Id  this  action  to  recover  salvage  for  saving  a  vesb«l,  the  evi- 
dence Is  sufficient  to  be  submitted  to  the  jury  as  to  whether 
the  defendant  contracted  to  pay  salvage  and  had  any  sub- 
stantial interest  in  the  vessel.     Leicis  v.  Steamship  Co.,  653. 

Where  no  term  is  fixed  for  the  continuance  of  a  contract,  either 
party  may  terminate  it  at  will,     Thomas  v.  Owyn,  460. 

A  defendant.  In  trespass  for  cutting  timber,  has  not  any  equity 
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CONTKA(  T.>-C'./*////<*(Hi. 

Agents  who  manage  realty  are  not  entitled  on  the  termination 
of  the  agency  to  retain  commissions  on  rents  to  accrue  In 
the  future  from  leases-  made  by  them.     Thon^as  r.  Gtcyn,  4S0. 

Where  a  pennon  fails  to  deliver  oysters  according  to  contract,  he 
is  not  entitled  to  damages  for  a  subsequent  failure  of  other 
party  to  (omply  with  contract.     La  Yallttle  v.  Booth.  36. 

CONTRACTOR. 

The  owner  of  property  is  not  respousible  to  a  sub-contractor  for 
a  debt  of  the  contractor,  if  he  owes  the  contractor  nothing  tt 
the  time  he  receives  notice  of  claim  of  sub-contractor.  Word 
v.  Railroad,  48. 

CONTRIBUTORY  NEGLIGENCE. 

In  an  action  against  a  railroad  company  for  perfcX)nal  injuries, 
the  question  of  contributory  negligence  is  for  the  jury  if 
there  is  a  conflict  in  the  evidence.    House  v.  Railroad,  101 

In  an  action  against  a  railroad  company  for  personal  injuries, 
the  burden  of  proving  contributory  negligence  being  on  the 
defendant,  the  trial  court  can  not  direct  a  verdict  for  the 
defendant.    House  v.  Railroad,  103. 

In  this  action  to  recover  damages  for  injury  to  an  infant  em- 
ployed in  a  furniture  factory,  the  trial  judge  properly  left 
the  evidence  as  to  the  youth  of  the  child  (here  9  years  old), 
his  inexperience,  ignorance  of  the  nature  and  dangers  of  the 
work,  and  the  failure  of  the  company  to  instruct  him  as  to 
the  dangers  incident  to  the  worlc,  to  the  jury  on  the  ques- 
tions of  the  negligence  of  the  company  and  the  contributoiT 
negligence  of  the  infant  employee.  Fitzgerald  v.  Furniture 
Co.,  636. 

In  an  action  against  a  railroad  company  for  an  injury  to  an 
employee,  it  appearing  that  such  employee  was  painting  a 
switch  target  within  four  feet  of  the  rail  and  was  struck  by 
a  switch  engine,  the  engineer  of  such  engine  had  a  right  to 
assume  that  the  person  injured  was  in  possession  of  all  his 
faculties,  and  not  being  hampered  by  any  obstruction  that 
would  prevent  his  instantaneous  avoidance  of  danger,  would 
step  out  of  danger.     Smith  v.  Railroad,  616. 

In  an  action  by  a  brakeman  for  damages  for  personal  injuries, 
the  injury  being  caused,  not  by  a  defective  coupler,  but  be- 
cause the  plaintiff  negligently  used  his  foot  to  push  the 
bumper  in  place,  while  doing  the  coupling,  he  can  not  re- 
cover.   Elmore  v.  Railroad,  569. 


CONTRIBUTORY  HEOLIGETUCE— Continued 

The  failure  at  a  railroad  compan;  to  equip  its  care  and  eoglneE 
with  modern  self-coupling  devices  is  a  contloulng  nesli- 
gence,  and  there  can  be  no  contributory  negligence  by  the 
employee  which  will  discharge  the  liability  of  the  master. 
Fleming  v.  Railicaj/  Co.,  476. 
CORPORATIONS.  See  ■■Banka  and  Banhing; "  •■Carriers;"  "Insur- 
ance;" "Railroads;"  "Telegraphs;"  "Telephones." 

The  managing  director  of  a  foreign  corporation  may  verify  its 
pleadings.    Best  v.  Mortgage  Co.,  70. 

The  evidence  In  this  case  is  sufficient  to  be  submitted  to  the  Jury 
on  the  auestion  whether  the  subEcrlption  for  stoclc  was  in- 
duced by  fraud.    Printing  Go.  v.  ilcAden,  178. 

Service  of  summons  on  the  president  of  a  foreign  corporation  is 
valid,  if  made  within  the  state,  whether  the  president  is  In 
the  state  on  private  or  official  business  Jester  v.  Bteam 
Packet  Co.,  54, 

A  summons  Issued  by  a  justice  of  the  peace  against  a  non-resi- 
dent corporation  need  not  be  served  10  days  before  the  trial, 
where  served  on  the  secretary  of  the  stale  corporation  i?jm- 
mlfisiOD,  the  non-reb^dent  corporation  not  having  appointed 
an  agent  In  thle  state  upon  whom  service  could  be  made. 
Williams  v.  B.  and  L.  Association,  207. 

Where  a  foreign  corporation  domesticates  under  Acts  1S99,  Chap. 
62,  It  betomes  a  corporation  resident  here  and  can  not  re- 
move an  action  to  the  federal  courts  on  the  ground  of  local 
prejudice.    Beacli  v.  Railway  Co.,  399. 

An  action  against  a  foreign  corporation  to  recover  usury  may  be 
bt^gun  within  two  years  from  the  time  there  It;  someone  in 
the  state  upon  whom  service  can  bo  made.  Williams  v.  B. 
and  L.  Association,  267, 

A  petition  for  the  removal  of  an  action  from  a  state  to  a  federal 
court  on  account  of  a  diversity  of  citizenehlp,  which  talis  to 
specifically  state  that  the  defendant  Is  a  corporation  existing 
under  the  laws  of  another  state,  naming  the  state.  iB  defec- 
tive.   Lctcis  V.  Steamship  Co.,  652. 

la  an  action  to  recover  salvage  for  saving  a  vessel,  a  defense 
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860  INDEX. 


COUNTER-CLAIM. 

In  an  action  for  malicious  prosecution  an  allegation  In  the  a&- 
swer  that  the  plaintiff  admitted  on  trial  before  justice  that 
he  owed  defendant  a  certain  amount,  is  a  sufficient  pleading 
of  a  set-off.     Savage  v.  Davis,  159. 

The  failure  to  set  up  a  counter-claim  existing  at  the  time  of  a 
former  suit  does  not  estop  the  defendant  to  set  it  up  in  a 
subsequent  suit  between  the  same  parties.  Shankle  r. 
Whitley,  168. 

In  an  action  for  damages  to  buildings  removed  from  land  cod* 
demned  for  public  use,  special  benefits  from  the  improTe- 
ments  can  not  be  used  as  a  set-off  to  fiuch  damages,  if  nidi 
benefits  were  used  as  a  set-off  in  the  condemnation  pro- 
ceedingt*.     Lamb  v.  EHzcbeth  City.  241. 

COUNTIES. 

Where  a  certain  river  i&*  made  by  the  legislature  a  boundary  o{a 
county,  the  court  will  take  judicial  notice  tuat  a  ''cat-off' 
of  the  river  is  not  a  part  of  the  boundary.  RobiMOm  v. 
Lamb,  229. 

Where  an  act  creating  Camden  County,  describes  it  as  all  that 
part  of  Pasquotank  County  lying  on  the  northeast  side  of 
Pasquotank  River,  the  whole  of  said  river  is  in  Pasquotank 
County.     Robinson  v.  Lam.b,  229. 

COUNTY  COMMISSIONERS. 

Where  a  river  lies  wholly  within  a  county,  the  county  commis- 
sioners of  an  adjoining  county  have  no  jurisdiction  to  estab- 
lish a  ferry  across  such  river.     Robinson  r.  Lamb,  229, 

COUPONS.     See  "Bonds." 

COVENANTS.     See  "Contracttj;"  "Mortgages;"  "Waters  and  Water- 
courses." 

An  agreement  assigning  the  right  to  sue  for  a  breach  of  a  cove- 
nant of  warranty,  without  consideration,  and  for  the  par 
pose  of  bringing  suit,  is  champertous.  and  the  assignee  can 
not  maintain  the  action,  he  not  being  the  real  party  in 
interest.     Ravcnal  v.  Ingram,  549. 

To  constitute  a  breach  of  warranty  there  must  be  an  ouster  or  a 
disturbance  of  the  possession,  and  a  judgment  against  a 
grantee  is  not  sufficient.     Ravenal  v.  Ingram,  549. 

A  warranty  is  a  covenant  real  and  runs  with  the  estate,  and  can 
not  be  assigned  or  separated  from  it.  Ravenal  v.  Ingram, 
549. 


COVENANTS— COnfinued. 

A  srantee  without  warranty  may  malataln  an  action  agnlnst  a 
prior  ErantoT  witb  warranty.    BavetMl  v.  Ingram.,  E49. 

A  covenant  of  seizure  does  not  run  with  the  land,  and  may  be 
aeelgned  separate  from  It    Ravenal  v.  Ingram,  S1&. 

A  defective  altegatlon  of  ouster,  In  an  action  for  breach  of  cove- 
nant of  warranty,  will  be  treated  as  i  defective  etatenient  ol 
a  good  cBUBe  ol  action  If  the  defendant  takes  no  exception 
thereto.    Ravenal  v.  Ingram,  649. 

In  an  action  tor  breach  of  a  covenant  of  warranty,  to  defend  the 
title  against  all  persons  claiming  under  the  covenantor,  a 
failure  to  allege  that  the  party  alleged  to  have  recovered 
the  land  from  the  plaintiff  claimed  under  the  covenantor, 
renders  the  complaint  defective,  which  defect  may  be  taken 
advantage  of  at  any  time.    Ravenal  v.  Ingram,,  649. 

CRIMINAL  LAW.  See  "Argument  of  Counsel;"  "Arson;"  "ABsanlt 
and  Battery;"  "Dying  Declarations;"  "Escape;"  "Evidence;" 
'Talse  Pretenses;"  "Former  Conviction;"  "Former  Jeopardy;" 
"Grand  Jury ; "  "Homicide ; "  "Impeachment  of  Witnesses;" 
"Larceny;"  "Licenses;"  "New  Trial;"  "Ordinances;"  "Physi- 
cians and  Surgeons;"  "Quatiial;"  "Rape." 

D 
DAMAGES.     See  "Negligence;"  "Railroads;"  "Telegraphs." 

The  owner  of  land  may  bring  an  action  tor  damages  thereto, 
though  she  has  executed  a  deed  of  trust  thereon.  Watklns 
V.  Mfg.  Co.,  D30. 

Where  a  person  sella  standing  timber  to  a  lumber  company, 
giving  It  the  right  to  construct  a  railroad  to  remove  the 
same,  tbe  company  is  not  liable  for  damage  caused  by  fire 
communicated  by  its  engine,  if  properly  equipped  and  oper^ 
ated.     Simpson  v.  Lumber  Co..  518. 

A  company  Injuring  fishing  nets  In  a  navigable  stream  by  un- 
necessarily and  wantonly  running  its  boats  Into  the  same. 
Is  liable  (or  damagcK.    Unpkina  v.  Railroad,  463. 

In  an  action  for  damages  for  an  assault,  provocation  Is  not  a 
defense,  but  may  be  shown  In  mitigation  of  damages.  Pal- 
mer V.  Railro<\<l  anti  t'lcctric  Co..  250. 

In  an  action  against  a  street  railway  company,  for  an  assault 
by  its  motorman.  to  render  the  company  liable  tbe  person 
Injured  must  be  a  passeDgcr  on  tbe  car  ot  the  company  at 
the  time  ot  the  assault,  or  still  wltbln  the  sphere  of  lU 
protection,  or  the  employe  must  be  acting  at  the  time  within 
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the  ecope  of  his  employment  on  the  car  of  the  company. 
Palmer  v.  Railroad  and  Electric  Co.,  250. 

Where  a  person  diverts  water  from  a  stream  by  cutting  a  chan- 
nel from  it,  and  at  a  point  lower  down  the  stream  turns  it 
back  into  the  old  channel,  and  by  its  own  momentum  it  is 
carried  on  to  the  lands  of  an  adjoining  owner,  he  is  liable 
for  damages.     Briscoe  v.  Young^  386. 

Where  a  person  fails  to  deliver  oysters  according  to  contract,  be 
is  not  entitled  to  damages  for  a  &.*ubsequent  failure  of  other 
party   to  comply  with   contract    LaVallette  v.  Booth,  36. 

An  action  for  damages  will  lie  for  physical  injury  or  disease  re- 
sulting from  fright  or  nervous  shocks  caused  by  negligent 
acts.    Watkin8  v.  Mfg.  Co.,  536. 

DECLARATIONS.     See  "Dying  Declarations;"  "Evidence." 

The  declarations  of  a  party  in  his  own  favor  as  to  his  estate  in 
lands  are  incompetent.     Railiff  v.  Ratliff,  425. 

Declarations  made  by  one  in  possession  of  land,  characterizing 
or  explaining  his  claim  to  ownership  or  in  disparagement 
of  his  own  title,  are  competent.    Ratliff  v.  Ratliff,  425. 

The  declarations  of  a  deceased  person  are  admiss'lbie  to  establish 
a  corner  of  a  tract  of  land,  which  is  not  in  view  at  the  time 
of  the  declarations,  but  the  position  of  which  was  after- 
wards identified  by  other  witnesses.  Westfelt  v.  AdoiM, 
379. 

DEEDS.     See  "Seals;"  "Trusts  and  Trustees;"  "Sheriff's  Deeds." 

A  deed  of  partition  conveys  no  title,  but  is  simply  a  severance  of 
the  unity  of  possession.    Harrington  v.  Rawls,  39. 

The  probate  of  the  deed  offered  in  evidence  in  this  cause  is  de- 
fective.    Brinklcy  v.  Smithy  130. 

The  certificate  of  a  clerk  of  the  superior  court  does  not  validate 
a  probate  essentially  defective.    Brinkley  v.  Smith,  130. 

Where  there  is  a  general  description  and  a  particular  descrip- 
tion in  a  deed,  introduced  as  a  color  of  title,  the  particular 
description  will  control,  and  the  general  description  will 
only  be  considered  for  the  purpose  of  identifying  the  land. 
Johnston  v.  Case,  491. 

The  record  of  a  registered  deed  is  competent  evidence  without 
producing  the  original,  where  no  rule  of  court  for  the  pro- 
duction of  the  original  has  been  issued.  Ratliff  v.  Ratliff, 
425. 


DEEDS-Con(inu<''/. 

It  Is  sufficient  to  allow  the  registration  ol  a  deed  If  tbe  probating 
witness  testifies  tbat  be  Is  well  acquainted  with  the  hand- 
wlting  ot  the  subscribing  witness  and  had  numerous  busi- 
ness dealingB  with  blm  during  his  Ilte-tlme.  Ratllff  v.  Rat- 
tiff,  *25. 

Conveyances  by  a  trustee  and  hla  wife  to  himselt  and  a  co- 
trustee operates  as  a  valid  conveyance  to  the  cO'trustee, 
Betding  v.  Archer,  287. 

A  deed  Is  only  operative  from  the  time  Ot  actual  delivery. 
Tarlton  v.  Griggs.  216. 

A  deed  of  an  aBBlgnee  of  a  bankrupt  Is  competent  evidence  as  a 
llnl:  In  a  cbaln  of  title  to  land,  though  not  sealed,  where  the 
bankruptcy  proceedlngB  ahow  the  authority  of  the  aeelgitee 
to  execute  the  deed.    Westfelt  v.  Adams,  379. 

The  certificate  of  probate  to  a  deed  need  not  have  a  seal  if  not 
required  by  statute  at  the  date  of  the  execution  or  reglBtra- 
tlon  of  tbe  deed.     WeatfeU  v.  Adams,  379. 

A  paper  writing  without  a  seal,  though  registered  as  a  deed,  con- 
veys nothing,  and  U  not  admUelble  in  evidence  to  show 
color  of  title.    Johnston  v.  Case,  491. 

A  deed  of  land  in  trust,  by  a  husband,  In  which  the  wife  does 
not  Join,  reserving  the  bomestead  of  the  grantor  therein, 
convejra  no  intereBt  In  the  land  therein  named.  (By  Pdr- 
CHE9,  C.  J.)     Joyner  v.  Sugg.  324. 

A  deed  of  land  tn  trust,  by  the  husband.  In  which  tbe  wife  does 
not  Join,  reserving  the  homestead  therein  to  tbe  grantor, 
passes  the  entire  land,  except  (1,000  worth  thereof.  (By 
Douglas  and  Cook,  J.J.)     Joyner  v.  Bugg,  324. 

A  deed  in  trust,  by  the  husband,  in  which  tbe  wife  does  not 
join,  reserving  the  homestead  of  the  grantor  therein,  passes 
the  entire  land  therein  conveyed,  subject  only  to  the  de- 
terminable exemption  In  51,000  worth  thereof  from  the  pay- 
ments of  the  debts  of  tbe  grantor  during  hla  life.  (By 
Clabk  and  Montcomert,  J.J.)     Joyner  v.  Sugg,  324. 


864  INDEX. 


DEEDS— Con/inMrd. 

proof  i&  on  the  plaintiff  to  show  that  it  was  made  to  the  bob, 
and  if  the  Jury  so  find,  they  should  find  that  it  was  iwt 
made  to  the  wife.    Finch  v.  Finch,  271. 

The  delivery  of  a  deed  will  not  be  presumed  from  the  acknowl- 
edgment of  the  husband  and  the  acknowledgment  and  privy 
examination  of  the  wife.     Tarlton  v,  Origga,  216. 

A  deed  is  not  executed  and  will  not  be  enforced  where  the  maker 
has  not  gone  so  far  with  its  execution  that  he  can  not  recall 
or  control  it.     Tarlton  v.  Origgs^  216. 

In  a  partition  proceeding,  wherein  the  defendant  asks  for  tke 
reformation  of  a  deed,  made  by  his  father  to  himself,  an 
illegitimate  son,  in  order  to  establish  a  meritorious  consid- 
eration, he  may  show  that  the  relation  of  in  loco  parentit 
existed  between  them.    Pickett  v,  Garrard,  195. 

A  deed  conveying  land  to  J.  and  W.  and  their  heirs,  W.  not  to 
come  into  possession  of  said  land  until  after  the  death  of  J., 
conveys  the  land  to  J.  and  W.  as  tenants  in  common,  with 
possession  in  J.  of  the  entire  tract  during  her  life.  Pickett 
V.  Garrard,  195. 

DEMURRER. 

Where  an  accused  demurs  to  the  evidence  of  the  State,  and  af- 
terwards introduces  testimony  which  supplies  a  defect 
therein,  his  right  to  assign  the  overruling  of  the  demurrer 
a&  error  is  thereby  waived.    State  v,  Hagan,  802. 

A  defendant  may  at  the  close  of  his  evidence  make  a  motion  for 
nonsuit  in  the  nature  of  a  demurrer  to  the  evidence,  thon^ 
his  evidence  will  not  be  considered.  Broom  v.  Railroai^ 
455. 

DEPOSITIONS. 

An  objection  that  commissioner  to  take  depositions  was  related 
to  one  of  the  parties,  must  be  taken  at  time  of  opening  such 
depositions  before  the  clerk.     Kerr  v.  Hicks,  90. 

DEPOSITS.    See  "Banks  and  Banking;"  "Negotiable  Instruments." 
DESCENT  AND  DISTRIBUTION.     See  "Wills." 
DEVISES.     See  "Legacies;"  "Wills." 
DISMISSAL.     See  "Nonsuit." 

An  appeal  from  an  order  refusing  to  dismiss  an  action  for  lack 
of  valid  service  of  summons,  is  premature.  Jester  v.  Steam 
Packet  Co.,  54. 

Where  an  appellant  fails  to  docket  a  case  on  appeal  seven  days 
before  the  call  of  the  district  to  which  it  belongs,  the  appeal 


DISMISS  A  L- Continued. 

win  not  be  diamlBeed  It  the  appellee  f&iU  to  move  to  dlamlsa 
at  tbe  first  opportunity;  but  the  appellant  may  docket  the 
case  at  any  other  time  during  the  term  it  done  before  the 
appellee  moves  to  dismiss.    Benedict  t>.  Jones,  473. 

Where  tbe  trial  Judge  falls  to  settle  a  case  on  appeal,  bo  that  the 
.transcript  may  be  docketed  Eeven  days  before  tbe  call  of  the 
district,  tbe  appellant  muBt  docket  eo  much  of  the  record  as 
be  can  obtain,  or  if  none  IB  obtainable,  make  affidavit  Of  that 
tact  and  move  for  certiorari.     Wnrth  v    Wilminffton,  532. 

A  motion  by  the  appellee  to  docket  and  dlsmlsc-.  made  before  the 
docketing  of  tbe  transcript,  though  not  at  the  flrst  oppor- 
tunity, will  be  allowed.     Worth  v.  Wiimingli/n,  532. 
DIVORCE.     See  "Husband  and  Wife;"  "Parent  and  Child." 

Adultery  by  the  husband  on  but  two  occasions  Is  not  ground  for 
divorce  by  wife,  and  hence  does  not  constitute  tbe  defense  of 
recrimination,  preventing  bis  obtaining  a  divorce  from  the 
wife  on  proof  of  adultery,     tlovse  v.  House.  140, 

A  Judgment  tor  alimony  Is  provable  against  the  estate  of  a  bank- 
rupt, and  hence  tbe  diccbarge  of  the  bankrupt  constltuteB  a 
discharge  of  the  judgment.    Arrin!;inn  v.  Arrington,  143. 

Where  a  motion  to  reduce  alimony  pendente  lite  has  been  dis- 
allowed, another  motion  Cor  the  tame  purpose  should  not  be 
beard  unless  a  different  state  of  facts  Is  shown  and  a  receipt 
exhibited  for  a  reasonable  proportion  of  tbo  allowance  made 
at  tbe  former  hearing.    Moure  v.  Moore,  371. 

A  reeident  Ju<ige  holding  court  In  another  district  can  not  bear  a 
motion  to  reduce  alimony  ijcndente  ii'e,.in  a  suit  pending  In 
the  district  In  which  he  reddes.     Moore  v.  Moore,  371. 

A  motion  to  reduce  alimony  pendente  Hie  may  be  made  any- 
where in  tbe  district  in  which  the  action  is  pending.  Moore 
V.  Moore.  371. 

A  divorce  from  bed  and  board  will  be  granted  tbe  wife.  If  it  Is 
shown  that  the  but^band  made  foul  and  Injurious  accusa- 
tions, refused  to  bed  with  her,  and  denied  she  was  his  wife. 
Oreen  v.  Oreen,  533. 

In  an  action  for  divorce  by  a  wlte,  from  bed  and  board,  evidence 
of  the  acts  of  the  husband  within  six  months-  before  the 
commencement  of  the  action  is  not  competent.  Oreen  v. 
Oreen.  533. 

In  an  action  tor  divorce,  a  verdict  by  eleven  Jurors,  consented 
to  by  both  partleB,  ie  valid  it  for  tbe  defendant,  but  Invalid 
It  for  plaintiff.    HaJl  v.  Ball,  185. 
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A  new  trial  may  be  granted  in  an  action  for  divorce  on  the  iBsoes 
of  adultery  by  plaintiff  without  granting  it  on  the  issaei  of 
desertion  by  the  defendant,  and  judgment  should  be  rendered 
upon  the  verdict  as  to  de&ertion.    Hall  v.  Hall,  185. 

DOMICILE. 

A  person  is  not  liable  to  road  duty  where  he  is  temporarily  em- 
ployed, he  having  a  place  of  domicile  elsewhere.  State  v. 
Hinton.  770. 

DOWER, 

The  evidence  in  this  case  as  to  the  dower  of  the  widow  l£ 
irrelevant.    Ratliff  v.  Ratliff,  425. 

A  wife  who  commits  adultery  and  is  not  living  with  her  husband 
at  the  time  of  his  death  is  thereby  deprived  of  her  dower. 
Phillipi  V.  Wiseman y  402. 

Where  an  owner  of  land  subject  to  a  deed  of  tru&t,  to  secure  two 
notes,  conveys  it  to  another  person,  subject  to  the  payment 
of  the  notes,  and  such  person,  as  a  part  of  the  same  transM- 
.tion,  gives  a  trust  deed  as  security  for  the  payment  of  tbe 
two  notes  and  gives  hia  own  notes  in  place  of  said  notes, 
these  notes  being  surrendered  to  the  original  owner  of  the 
land,  the  widow  of  the  original  grantee  has  no  right  to 
dower  after  the  foreclosure  of  the  deed  of  trust.  Rhea  v. 
RawU,  453. 

DYING  DECLARATIONS.     See  "Evidence." 

The  statements  by  a  person  in  his  dying  hours,  after  he  had 
stated  that  b^  was  dying  and  had  asked  for  prayers,  as  to 
how  he  was  shot  and  who  shot  him,  are  competent  as  dyinf 
declarations.     State  v.  Dixoriy  808. 

E 

EJECTMEWT. 

A  judgment  roll  in  an  action  in  which  a  deed. to  a  son  of  one 
defendant  was  set  aside  as  a  fraud  on  creditors  is  competent 
evidence  in  a  subsequent  action  of  ejectment  by  the  same 
plaintiff  to  complete  his  chain  of  title,  though  one  defend- 
ant in  the  ejectment  suit  was  not  a  party  to  the  former  ac- 
tion.    Finch  V.  Finchy  271. 

In  ejectment  the  defendant  may  show,  under  the  general  denial 
title  by  adverse  possession  under  color  of  title,  without 
specially  pleading  the  title.     Shelton  v.  Wilson,  499. 

A  tenant  in  common  may  maintain  ejectment  against  a  third 
person.     Shelton  v.  Wilson^  499. 


EJECTUEHT—ConliiiuM. 

The  declaratlone  of  a  deceased  person  are  admlaelble  to  establish 
a  corner  of  a  tract  of  land,  which  U  not  in  view  at  the  time 
of  the  declarations,  but  the  position  of  which  was  after- 
wards identified  by  other  wltneGses.  Westfelt  v.  Adams, 
379. 

In  ejectment,  where  land  Is  situated  with  respect  to  a  dlvidlns 
line  between  parties  ^g  mentioned  In  a  will,  is  a  question 
for  the  jury-     McLean  v.  Biillarcl,  275. 

A  judgment  ot  a  justice  of  the  peace  In  an  action  In  ejectment 
by  a  mortgagee  against  a  mortgagor,  even  though  It  la  al- 
leged tDat  the  mortgagor  is  a  tenant  of  the  mortgagee,  is 
not  an  estoppel  to  an  action  in  ejectment  between  the  same 
parties  in  the  superior  court.     Smith  v.  QarrU.  34. 

Where,  In  an  action  of  ejectment  and  judgment  tliat  defendant 
owned  a  certain  undivided  Interest,  less  than  claimed  b7 
him,  and  the  plalntlffB  the  balance,  a  judgment  in  Eubse- 
quent  partition  proceedings  allotting  such  defendant  hlB 
share  in  severalty,  does  not  prevent  his  claiming  an  undi- 
vided Interest  with  the  plaintiffs  under  an  after-acquired 
title  from  one  not  a  party  to  the  action  in  ejectment  or  par- 
tition proceedings.    Carter  v.  White,  14. 

Where  a  wife  joins  a  husband  in  a  mortgage  for  the  purpose  of 
relinquishing  her  right  of  dower  and  homestead,  and  tlie 
mortgage  is  foreclo^d  and  ejectment  brought  by  the  pur- 
chaser, she  not  being  made  a  party  thereto,  the  wife  has  no 
ground  tor  trespass  against  s  Bberitt  who  executes  a  writ  of 
possession  in  the  ejectment  suit,  although  after  the  giving 
of  the  mortgage  she  received  a  deed  for  an  Interest  In  the 
property  from  a  third  pertnn.    Bums  v.  Womble,  173. 

Eijectment  may  be  brought  to  recover  land  on  an  equitable  title, 
though  no  facts  constituting  the  equity  are  alleged  In  the 
complaint,  where  a  court  of  competent  Jurisdiction  would 
order  a  correction  of  the  defect  In  an  ex  parte  proceeding. 
Weslfelt  V.  Adams,  379. 
In  ejectment,  the  plaintiff  claiming  that  the  deed  was  from  the 
common  source  to  a  Eon.  and  the  defendant  claiming  that  It 
was  from  the  common  source  to  the  wife,  the  burden  of 
proof  is  on  plaintiff  to  show  that  It  was  made  to  the  son.  and 
if  the  jury  t!o  And,  they  should  llnd  that  it  was  not  made  to 
the  wife.  Finch  v.  Finch.  271. 
In  ejectment  a  deed  of  a  sheriff  executed  In  pursuance  of  a  sale 
under  an  execution  against  a  person  not  claimed  by  either 
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party  to  have  had  title,  is  not  admissible  in  evidence.  Fifieh 
Finch,  271. 

Where,  in  ejectment,  the  plaintiff  fails  to  prove  a  valid  title  u 
against  the  defendant,  it  is  not  necessary  for  the  defendant 
to  show  title  in  himself.     Sinclair  v.  Huntley,  243. 

Where  parties  claim  title  from  a  common  source,  a  subseqaent 
grantee  ic*  estopped  to  claim  as  against  a  prior  deed  from  the 
same  grantor,  unless  such  deed  is  invalidated  for  fraud  or 
other  cause.     Sinclair  v.  Huntley,  243. 

EMINENT  DOMAIN.     See  "Railroads." 

Where  the  charter  of  a  railroad  company  provides  that  an  ac- 
tion for  damages  for  land  taken  for  right  of  way  shall  be 
brought  within  two  years  from  the  completion  of  the  road, 
a  husband  against  whom  the  statute  had  run,  by  conveying 
the  land  to  his  wife,  does  not  give  her  a  cause  of  action. 
Dargan  v.  Railroad,  623. 

Where  the  charter  of  a  railroad  company  provides  a  way  of  ^^ 
dreys  for  damages  for  land  taken  under  the  power  of  emi- 
nent domain,  the  statutory  remedy  supersedes  the  common 
law  remedy.    Dargan  v.  Railroad,  623. 

Where  the  charter  of  a  railroad  company  authorizes  it  to  pro- 
cure a  right  of  way  by  purcha^  or  condemnation,  any  sub- 
sequent use  by  the  owner  of  land  condemned  thereunder  is 
subject  to  the  after  necessity  of  the  use  of  the  land  by  the 
company  for  the  purposes  granted  under  the  charter.  Dargan 
V.  Railroad,  623. 

Where  plaintiff  sued  for  wrongful  taking  of  land  and  for  dam- 
ages to  buildings,  and  abandoned  the  claim  for  the  wrong- 
ful taking,  evidence  of  special  benefit  to  property  of  plaintiff 
by  the  improvements  becomes  immaterial.  Lamb  v.  Elisa- 
beth City^  241. 

In  an  action  for  damages  to  buildings  removed  from  land  con- 
demned for  public  use,  there  being  no  allegation  as  to  dam- 
ages for  cost  of  raising  buildings  after  being  removed, 
nothing  can  be  recovered  therefor.  Lamb  v.  Elizabeth  City. 
241. 

In  an  action  for  damages  to  buildings  removed  from  land  con- 
demned for  public  use,  special  benefits  from  the  improve 
ments  can  not  be  ufe«d  as  a  set-off  to  such  damages,  if  pnch 
benefits  were  used  as  a  set-off  in  the  condemnation  pro- 
ceedings.    Lamb  v.  Elizabeth  City,  241. 


EQTTITT  OF  REDEMPTION.    See  "MortEaeee;"  "Trust  Deeds." 
■BCAPB. 

In  a  capital  case,  where  the  accused  escapes,  the  court  nay,  In 
Its  discretion,  either  dlamfes,  determine"  or  cooUnue  the  ap- 
peal.   Btate  V.  Dixon.  809. 

In  an  Indictment  for  an  escape,  there  being  evidence  that  the 
ofHcer  tried  in  good  faith  to  prevent  it,  the  question  of  good 
faith  and  diligence  of  the  officer  are  matterg  for  the  jnrr. 
State  V.  BlocfcJey,  136. 
ESTATES.    See  "Deeds;"  "Tenancy  In  Common." 

Where  a  testator  devises  realty  to  a  grandson,  and  in  the  event 
of  death  of  latter  without  children,  then  the  laud  to  descend 
to  other  grandchildren,  such  devise  vests  a  fee  simple  eeriste 
In  the  first  devisee,  defeasible  only  on  condition  that  he  dies 
without  leaving  heirs  of  hlB  body.    Whitfield  v.  Oarria,  148. 

A  deed  conveying  land  to  J.  and  W.  and  their  heirs,  W.  not  to 
come  into  possession  of  £ald  laud  until  after  the  death  of  J., 
conveys  the  land  to  J.  and  W.  as  tenants  In  common,  wltb 
possession  in  J.  of  the  entire  tract  during  her  life.  Pickett 
V.  Oarrara,  195. 
ESTATES  OF  DECEDENTS. 

It  is  error  to  allow  a  claim  against  the  estate  of  a  decedent  for 
medical  services  rendered  his  tenant  if  there  In  no  allega- 
tion and  proof  that  the  services  were  rendered  at  the  request 
of  the  deceased.    Baker  v.  Dawson.  227. 

ESTOPPEL. 

Where  the  wife  of  a  defendant  was  not  a  party  to  a  suit  to  have 
a  deed  to  a  son  of  defendant  set  aside  as  a  fraud  on  credi- 
tors, In  a  subsequent  action  of  ejectment,  in  which  she  la 
a  defendant,  it  is  proper  to  instruct  that  she  was  not  "bound" 
by  the  Judgment  in  the  first  suit.     Finch  v.  Finch,  271. 

A  sub-tenant  while  in  possession  of  land  Is  estopped  to  deny  tbe 
title  of  the  landlord.    Stewart  v.  Keener,  486. 

Where  a  receiver  in  supplementary  proceedings  sues  to  recovera 
note  at;  the  property  of  a  debtor,  the  Judgment  against  Mm 
is  not  binding  on  any  creditor,  except  the  one  who  Instituted 
the  proceedings.     Trust  Co.  v.  Benbovi,  413. 

Where  parties  claim  title  from  a  common  source,  a  subsequent 
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ESTOPPEL — Continued. 

Where  a  wife  Joins  a  husband  in  a  mortgage  for  the  purpose  of 
relinquishing  her  right  of  dower  and  homestead,  and  the 
mortgage  is  foreclosed  a^d  ejectment  brought  by  the  pur- 
chaser, she  not  being  made  a  party  thereto,  the  wife  has  no 
ground  for  trespass  against  a  sheriff  who  executes  a  writ  of 
possession  in  the  ejectment  suit,  although  after  the  giving 
of  the  mortgage  she  received  a  deed  for  an  interest  in  the 
property  from  a  third  person.    Bums  v.  Womble,  173. 

Where,  in  an  action  of  ejectment  and  judgment  that  defendant 
owned  a  certain  undivided  interest,  less  than  claimed  by 
him,  and  the  plaintiffs  the  balance,  a  judgment  in  snbse- 
quent  partition  proceedings  allotting  such  defendant  his 
share  in  severalty,  does  not  prevent  his  claiming  an  undi- 
vided interest  with  the  plaintifTs  under  an  after-^Lcquired 
title  from  one  not  a  party  to  the  action  in  ejectment  or  par- 
tition proceedings.    Carter  v.  White,  14. 

A  defendant  in  trespass,  claiming  the  right  to  cut  timber  under  a 
void  contract  from  one  who  afterwards  deeded  the  land  to 
the  plaintiff,  is  estopped  to  deny  the  title  of  the  plaintiff. 
Monda  v.  Lumber  Co.,  20. 

The  failure  to  set  up  a  counter-claim  existing  at  the  time  of  a 
former  suit  does  not  estop  the  defendant  to  set  it  up  in  a 
subsequent  suit  between  the  same  parties.  Shankle  v.  Whit- 
ley, 168. 

Judgment  as  to  the  title  to  an  office  in  a  quo  ioarranto  proceed- 
ing is  not  an  estoppel  to  an  independent  action  to  recoTer 
the  fees  of  the  office.    McCall  v.  Zachary,  466. 

The  acceptance  by  a  principal  of  a  check  from  an  agent,  accom- 
panied by  a  letter  recognizing  the  fact  that  such  check  will 
not  be  a  full  settlement  unless  so  accepted  by  the  principal, 
does  not  estop  the  principal  from  claiming  a  balance. 
Thomas  v.  Owyn,  460. 

Where,  in  an  action  to  foreclose  a  mortgage  on  land  of  wife,  a 
summons  is  served  on  husband  and  one  on  wife,  returnable 
at  different  terms,  the  two  actions  not  being  consolidated, 
the  wife  is  not  bound  by  a  judgment  in  the  action  in  which 
summons  was  served  on  husband.    8u)ift  t?.  Dixon,  42. 

The  recitals  in  bonds  that  they  are  issued  in  compliance  with  all 
the  requirements  of  the  constitution  and  laws  of  the  state, 
do  not  estop  those  issuing  the  bonds  from  contesting  their 
legality.    Debnam  v.  Chitty,  657. 

A  judgment  of  a  justice  of  the  peace  in  an  action  in  ejectment 


ESTOPPEL— Con  tinned. 

bj  a  mortgagee  against  a  mortgagor,  even  tbougit  it  Is  al- 
leged tbat  tbe  mortgagor  Is  a  tenant  of  the  mortgagee,  is 

not  an  estoppel  to  an  action  Id  ejectment  between  tbe  same 
parties  in  the  superior  court.    Bnith  v.  Oarria.  34. 
EVIDENCE.    See     ''Dying     Declarations;"     "Opinion     Evidence;" 
"Handwriting;"  "Parol  Evidence;"  "Presiimptions." 

In  a  partition  proceeding,  wherein  tbe  defendant  aska  for  the 
reformation  ot  a  deed,  made  by  ble  fatlier  to  himself,  an 
illegitimate  son.  In  order  to  eatabllsb  a  meritorious  conald' 
eratlon,  be  may  sbow  tbat  tbe  relation  of  in  loco  parentis 
existed  between  them.    Pickett  v.  Oarrard,  195. 

On  a  prosecution  for  being  accessories  before  tbe  fact  to  arson 
evidence  of  a  prior  crime  to  cover  up  wblch  the  arson  wax 
supposed  to  have  been  committed,  is  Inadmissible.  Btate  v. 
McCall.  798. 

The  fact  tbat  a  person  searched  tbe  ofDce  of  clerk  ot  the  superior 
court  for  a  docket  of  a  Justice  of  the  peace,  without  showing 
tbat  tbe  papers  bad  ever  been  there.  Is  insufficient  to  render 
parol  evidence  of  their  contents  admissible.  Bmith  v.  Oar- 
ria, 34. 

A  divorce  from  bed  and  hoard  will  be  granted  the  wife,  If  it  la 
shown  that  the  husband  made  foul  and  injurious  accusa- 
tions, refused  to  bed  with  ber,  and  denied  she  was  hie  wife, 
Oreen  v.  Oreen,  533. 

In  an  action  for  divorce  by  a  wife,  from  bed  and  board,  evidence 
of  the  acts  of  the  husband  within  six  months  before  the 
commencement  of  the  action  is  not  competent.  Oreen  c. 
Oreen,  533. 

In  an  action  on  a  negotiable  Instrument  a  letter  written  by  the 
defendant  to  the  agent  of  the  plaintiff,  referring  to  an  ac- 
count between  tbe  defendant  and  agent  of  the  plaintiff  and 
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BVIDENCE— Contin«ed. 

party  to  have  had  title,  is  not  admissible  In  evidence.  Finch 
V,  Finch,  271. 

In  a  proceeding  against  trustees  for  a  breach  of  trust,  the 
reason  of  plaintiff  for  entering  into  the  deed  of  trust  is  im- 
material.   Belding  v.  Archer,  287. 

In  this  action  to  remove  trustees  for  a  breach  of  trust,  all  prior 
contracts  are  merged  in  the  deed  of  trust  and  memorandum 
thereto  attached  and  evidence  relative  to  matters  embraced 
in  such  prior  contracts  is  incompetent.  Belding  v.  Archer, 
287. 

The  possession  of  a  life  insurance  policy  reciting  that  it  should 
not  be  delivered  till  the  payment  of  the  first  premium,  is 
prima  facie  evidence  of  the  payment  thereof.  Page  v.  In- 
surance Co,^  115. 

Inadequacy  of  consideration  alone  is  not  sufficient  to  set  aside  a 
release,  unless  such  consideration  is  so  inadequate  as  to 
shock  the  moral  senses,  but  it  may  be  considered  along  with 
other  evidence  as  tending  to  show  fraud.  Dorsett  v.  Mfg. 
Co,,  254. 

On  a  motion  for  nonsuit  the  evidence  of  the  plaintiff  must  be 
taken  as  true  and  construed  most  favorably  for  him.  Hop- 
kins V,  Railroad,  463. 

In  an  action  between  a  landlord  and  tenant  as  to  the  terms  of  a 
contract,  testimony  of  another  tenant  as  to  the  terms  of  a 
contract  made  with  him  is  not  admissible  to  corroborate  the 
landlord.     Thompson  v.  Exum,  111. 

Where  the  wife  of  a  defendant  was  not  a  party  to  a  suit  to  have 
a  deed  to  a  son  of  defendant  set  aside  as  a  fraud  on  credi- 
tors, in  a  &*ubsequent  action  of  ejectment,  in  which  she  is 
a  defendant,  it  is  proper  to  instruct  that  she  was  not  "bound" 
by  the  judgment  in  the  first  suit.    Finch  v.  Finch,  271. 

On  a  motion  for  a  nonsuit,  the  evidence  of  the  plaintiff  must  be 
accepted  as  true,  and  all  the  evidence  must  be  construed  in 
the  most  favorable  light  to  him.    House  v.  Railroad,  103. 

In  this  action  to  recover  from  the  owner  of  a  house  for  lumber 
used  therein,  the  evidence  Is  insufficient  to  show  that  the 
contractor  was  the  agent  of  the  owner  of  the  house  in  pur- 
chasing the  lumber.     Parker  v.  Brovm,  264. 

A  publication  that  the  chief  of  police  and  mayor  declined  to  aid 
a  committee  of  citizens  to  ascertain  the  perpetrator  of  a 
felony,  is  not  libelous  per  se,  there  being  no  charge  of  a 
breach  of  official  duty  to  the  public.    Dawson  v.  Baxter,  65. 


HVIDENCB — Conflnued. 

In  thla  action  on  a  promtseory  note,  asaigned  before  maturity, 
the  evidence  la  eufflclent  to  be  submitted  to  the  Jury  on  the 
question  whether  the  aulgnee  was  a  bona  fide  purchaser 
without  notice  of  fraud  in  the  execution  of  the  note.  Loftin 
V.  Hill.  105. 

Where  there  is  a  reference  of  a  case,  evidence  before  the  jury  is 
not  restricted  to  the  evidence  heard  hy  the  referee.  Kerr  v. 
HickB,  90. 

An  Itemized  account  to  be  prima  ^cie  evidence  of  its  correctness 
must  be  properly  verified  and  etated  BO  as  to  show  an  indebt- 
edness.   Knight  v.  Taylor,  84. 

There  is  not  sufficient  evidence  In  this  case  to  be  submitted  to 
the  jury  on  the  question  whether  the  notes  sued  on  had  been 
paid.    Fay  v.  Cause}/,  350. 

In  an  action  on  a  note  by  the  asslsnee,  there  being  some  evidence 
that  the  assignee  was  not  a  bona  fiiic  purchaser  without 
notice,  a  contemporaneous  contract  with  the  execution  of 
the  note  is  competent  evidence  on  the  question  of  considera- 
tion.   Loitin  V.  Hill,  105. 

There  Is  not  sufficient  evidence  in  this  case  to  be  submitted  to 
the  Jury  on  the  question  of  the  negligence  of  the  railroad  in 
brealclng  a  raft  of  logs  which  bad  lodged  against  Its  bridge. 
Taylor  v.  Railroad,  50. 

The  evidence  in  this  case  is  tufflcient  to  authorize  the  finding  ot 
the  court  tbat  a  lease  did  not  cover  the  entire  tract  of  land 
in  litli;atlon;  therefore,  the  lessee  could  deny  the  title  of 
lesEor  to  that  part  of  land  not  covered  by  the  lease.  8v>ift 
V.  Dison.  42. 

The  contents  of  a  paper  writing  collateral  to  the  issues  Is  prov- 
able without  producing  the  paper.    Bel/ling  v.  Archer,  287. 

Where  the  only  evidence  against  a  person  accused  of  burning  a 
barn  is-  threats  made  by  him,  without  any  evidence  connect- 
ing him  with  the  execution  of  said  threats,  or  with  the  of- 
fence chaised.  the  trial  Judge  should  withdraw  the  case  from 
the  jury.    Slate  v.  Freeman.  725. 

In  an  action  to  remove  trustees  for  a  breach  of  trust,  conversa- 
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EVIDENCE— C'ow/int/erf. 

Where  a  plaintiff  first  testifies  as  to  what  passed  between  de- 
fendant and  the  deceased,  the  defendant  is  entitled  to  gire 
his  version  of  the  same  transaction.     Wolfe  v.  Hampton,  5. 

In  this  case  the  evidence  offered  by  the  plaintiff  does  not  sustain 
the  allegations  of  the  complaint  as  to  the  negligence  of  the 
defendant.     Kiser  v.  Barytes  Co.,  595. 

In  an  indictment  against  accessories  before  the  fact,  the  prin- 
cipal having  testified  to  the  facts  of  the  crime,  evidence  that 
the  principal  confessed  the  crime  is  admissible  as  sabstan- 
tlve  evidence  against  him,  but  is  only  corroborative  evidence 
as  to  the  guilt  of  the  accessories.    State  v.  McCalh  798. 

In  an  action  to  remove  trustees  for  a  breach  of  trust,  the  records 
in  prior  suits  are  admissible  to  show  that  matters  alleged 
by  the  plaintiff  to  be  unsettled  by  the  prior  contracts  had 
been  determined  and  settled,  and  were  the  matters  referred 
to  in  the  memorandum  attached  to  the  trust  deed,  althoo^ 
the  plaintiff  was  not  a  party  to  those  suits.  Belding  v. 
Archer^  287. 

There  i&  not  in  this  case  sufficient  evidence  of  premeditation  to 
sustain -a  conviction  of  murder  In  the  first  degree.  BtaXt  v. 
Bishop,  733. 

In  an  action  to  remove  trustees  for  failure  to  sell  land  at  a  fair 
price,  evidence  of  the  value  of  similar  land  is  competent. 
Belding  v.  Archer,  287. 

In  an  action  to  remove  trustees  for  failure  to  make  the  trnst 
property  bring  its  full  value  by  selling  land  Instead  of  cut- 
ting the  timber,  it  is  admissible  to  show  by  an  experienced 
lumberman  the  impracticability  of  removing  the  timber. 
Belding  v.  Archer,  287. 

In  an  action  for  removal  of  trustees  for  breach  of  trust,  evi- 
dence of  the  impracticability  of  getting  out  timber,  alleged 
as  one  of  the  breaches,  is  admissible  to  show  good  faith  in 
the  trustees.    Belding  v.  Archer,  287. 

In  an  action  to  remove  trustees  for  breach  of  trust  for  failure  to 
sell  the  land  for  a  fair  price,  it  is?  competent  to  show  by  a 
surveyor  a  decrease  of  acreage  on  account  of  lappages.  Beld- 
V.  Archer^  287. 

In  an  action  to  remove  trustees,  letters  written  by  one  trustee  as 
to  the  trutt  property  are  incompetent  as  against  the  other 
trustee.     Belding  v.  Archer^  287. 

In  an  action  to  remove  trustees  for  a  breach  of  trust,  a  report 
by  one  of  the  trustees  is  not  competent  against  the  other 
trustee.     Belding  v.  Archer,  287. 


HVI DBNCB — Continued. 

Where  a  person  is  Injured  while  untoadlng  telephone  poles  from 
a  car,  and  there  is  evidence  that  the  method  of  unloading 
was  the  uBual  one,  and  It  does  not  appear  that  there  is  an? 
lack  of  hands  or  that  the  poles  are  loaded  in  an  unuanal 
way,  a  noneult  la  properly  granted.  Keck  v.  Telephone  and 
Telegraph  Co..  277. 

Where  an  answer  admits  facts  alleged  In  the  complaint,  such  ad- 
missions may  be  considered  by  the  trial  court  to  determiao 
whether  the  pleadings  raise  an  Issue,  though  the  answer  is 
not  put  in  evidence.     Page  v.  Insurance  Co.,  115. 

In  an  action  by  an  Infant  to  recover  damages  for  Injuries  re- 
ceived while  working  in  a  furniture  factory,  the  evidence  of 
bis  father  that  be  did  not  hire  bis  son  to  the  company,  Is 
competent.  (Summary  of  age  limit  in  other  states  and  for. 
eign  countries,  by  Clabk,  J.)  Fitzgerald  v.  Furnitvre  Co., 
836. 

A  Judgment  roll  In  an  action  In  which  a  deed  to  a  son  of  one  de- 
fendant was  set  aside  as  a  fraud  on  creditors  Is  competont 
evidence  In  a  subsequent  action  of  ejectment  by  the  same 
plaintiff  to  complete  hl£f  chain  of  title,  though  one  defendant 
In  the  ejectment  suit  was  not  a  party  t6  the  former  action. 
Finch  V.  Finch.  271. 

In  an  action  by  an  employee  for  personal  Injuries,  evidence  that 
Sve  otber  persons,  working  at  the  same  place  and  at  the 
same  work,  had  been  caught  by  tbe  same  cog-wheels,  was 
competent.    Dorsett  v.  Mfg.  Co.,  254. 

In  an  action  for  the  specific  performance  of  a  contract  tor  tbe 
sale  of  land,  evidence  of  former  negotiations,  or  of  a  subse- 
quent deed,  is  not  competent  to  locate  land  described  In  tbe 
contract  if  the  contract  does  not  refer  to  those  transactions. 
Farthing  v.  Rochelle.  563. 

Where  a  person  seeks  to  avoid  a  release  on  account  of  fraud.  It  is 
competent  to  impeach  a  witness,  to  ask  him  on  cross-exami- 
nation whether  he  had  not  witnesE«d  several  other  releases 
of  the  same  character  for  tbe  same  party.    Dorsett  v.  Mfg. 


EVIDENCE — Continued. 

Bbow  fraud,  the  queetlon  of  fraud  la  procuring  the  release 

was  properly  left  to  tbe  Jury.    Doraett  v.  Mfg.  Co^  2G4. 
The  evidence  In  this  cage  1b  eufflclent  to  support  a.  verdict  that 

tbe  defendant  did  not  enter  the  premieeB  as  a  sub-tenant  ot 

the  plaintiff.    Stewart  v.  Keener,  486. 
Where  plaintiff  sued  for  wrongful  taking  ot  land  and  for  dam- 
ages to  buildings,  and  abandoned  tbe  claim  for  the  wronsfnl 
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EVIDBNCB— ConMnitcd. 

In  an  Indictment  for  an  asgault  to  commit  rape,  tb«  defendant 
having  testified  that  he  was  not  where  the  girl  was  on  the 
da;  of  the  alleged  assault,  it  is  not  error  for  the  trial  court 
to  refUBe  to  charge  that  the  jury  might  conelder  certain 
evidence  as  tending  to  show  that  the  defendant  was  playing 
with  the  girl.    State  v.  Finger,  781. 

Where  an  accused  demurs  to  the  evidence  of  the  state,  and  after- 
wards Introduces  testimony  which  Hupplles  a  defect  therein, 
bis  right  to  assign  the  overruling  of  the  demurrer  as  error 
is  thereby  waived.    State  v.  Hagan,  802. 

On  the  prosecution  of  a  negro  tor  an  assault  with  intent  to  com- 
mit rape  on  a  white  girl,  evidence  that  the  girl,  or  her  com- 
paoions,  aseoclated  with  negroes,  Is  Irrelevant.  Btate  v. 
Finger,  781. 

There  Is  In  this  case  sufficient  evidence  to  be  submitted  to  the 
jury  on  the  qucBtlon  of  the  guilt  of  the  accused  of  an  assault 
with  intent  to  commit  rape.    Btate  v.  Finger,  781. 

The  declarations  of  a  party  In  his  own  favor  as  to  his  estate  In 
landa  are  incompetent.    Ratliff  v.  Ratliff,  425. 

A  handwriting  may  be  proved  by  a  witness  who  became  ac- 
quainted therewith  four  years  after  the  signature  in  ques- 
tion was  made.    Ratliff  v.  Ratliff,  425. 

In  an  action  for  damages  to  land  from  diversion  of  water.  It  is 
competent  to  show  the  difference  In  value  of  land  before  and 
after  the  Injury.    Briscoe  v.  Young.  386. 

In  this  action  to  recover  salvage  for  saving  a  vessel,  the  evi- 
dence is  sufficient  to  be  submitted  to  the  Jury  as  to  whether 
the  defendant  contracted  to  pay  salvage  and  had  any  sub- 
stantial Interest  In  the  veenel.    Letoia  v.  Steamship  Co.,  652. 

The  evidence  in  this  case  as  to  the  dower  ot  the  widow  Is  irrele- 
vant    Ratliff  V.  Ratliff,  425. 

If  there  is  a  paper  in  evidence,  the  signature  to  which  is  proved 
or  admitted  to  be  genuine,  another  signature  whose  genuine- 
ness is  in  issue,  may  be  compared  with  It  Ratliff  v.  Ratliff, 
425. 

It  is  mtfflcient  to  allow  the  registration  ot  a  deed  If  the  probating 
witness  testifies  that  he  Is  well  acquainted  with  the  hand- 


EVIDENCE — Continued. 

It  iB  not  neceaaaiT  that  It  appear  from  the  record  of  a  deed  tbu 
there  was  a  revenue  stamp  od  the  orl^nal  to  make  It  com- 
peteot  as  evidence.    Ratliff  v.  Ratliff,  426. 

A  wltnees  may  refresh  his  recollectloD  ty  a  letter  If  he  fs  able  to 
guarantee  that  It  repreeents  hie;  recollection  at  the  time  It 
was  written,  though  he  has  no  recollection  of  the  facts  stated 
therein,  independent  of  the  letter.    Trutl  Co.  v.  Benboie,  ti3. 

In  an  action  to  set  aside  an  aaeignment  for  the  benefit  of  credi- 
tors, a  part  of  the  evidence  oC  the  defendant,  prevloitsly 
given  In  supplementary  proceediugs.  may  be  Introduced  by 
the  plaintiff  without  Introducing  the  whole.  Truft  Co.  v. 
BenbOK,  413. 

In  an  action  Involving  a  disputed  boundary,  general  reputation 
as  to  the  boundary  Is  not  competent  evidence  where  SDCh 
reputation  did  not  arise  before  the  beginning  of  the  rait. 
Weatfelt  v.  Adams.  379. 

Where  a  defendant  In  partition  proceedings  claims  title  by  ad- 
verse posseaaion,  evidence  that  defendant  entered  as  tejiant 
Is  competent.    BitUock  v.  Bullock.  29. 

The  evidence  In  this  case  Is  not  sufficient  to  convict  the  accused 
of  larceny,  as  It  does  not  show  that  the  taking  was  done  un- 
der circumstances  Inconsistent  with  an  honest  purpose. 
Stale  V.  Foy.  S04. 

The  only  evidence  against  the  accused,  Indicted  for  larceny,  be- 
ing that  a  sailor  accused  him  of  stealing  hts  clothes,  which 
charge  he  denied  at  that  time  and  at  the  trial.  Is  not  snS- 
clent  to  euataln  a  verdict  of  guilty.    State  v.  Pugh,  807. 

The  declarations  of  a  deceased  person  are  admissible  to  establish 
a  corner  of  a  tract  of  land,  which  Is  not  In  view  at  the  time 
of  the  declarations,  but  the  position  of  which  was  afterwards 
Identifled  by  other  witnesses.    Westfelt  v.  Adams,  379. 

EXCEPTIONS  AND  OBJECTIONS. 

A  "broadside  exception"  to  the  charge  as  given  will  be  disre- 
garded.   Wilton  V.  Lumber  Co.,  163. 

The  supreme  court  will  take  notice  of  errors  on  the  face  of  the 
record  proper  without  any  assignment  of  error.  Wilton  v. 
Lumber  Co.,  163. 

The  trial  Judge  may  permit  exceptions  to  report  of  referee  at  any 
time  before  Judgment    £err  v.  Hicki,  90. 

Where  there  Is  objection  to  evidence,  or  any  other  matter  occur- 
ring at  the  trial,  except  as  to  the  charge,  a  Bpeclfic  exception 


EXCEPTIONS  AND  OBJECTIONS— Continwed. 

must  alwayB  be  taken  at  tbe  time.    WiUon  v.  Lumber  Oo., 

163. 
An  appeal  is  In  itself  an  exception  to  a  Judgaent.    Wilson  v. 

Lumber  Co.,  163. 
An  appeal  from  an  order  refusing  on  amendment  to  pleadings  la 

premature.    An  exception  sbould  be  noted  and  the  case  pro- 
ceeded witb.    Aj/ers  v.  Makely,  60. 
The  refusal  of  Judgment  upon  a  complaint  and  answer  is  not 

appealable.    An  exception' to  the  refusal  should  be  noted,  to 

be  considered  on  appeal  from  the  final  Judgment.    Duffv  v. 

Meadows,  SI. 
An  appeal  is  itself  an  exception  to  the  Judgment  or  any  other 

matter  appearing  on  the  record  proper.    Baker  v.  Dawson, 

227. 

EXCUSABLE  NBQLBCT.    See  "Judgment." 
EXECUTION. 

Where  a  mortgagee  conveys  land,  the  vendee  gete  only  an  equit- 
able title,  and  a  deed  of  a  sheriff  to  a  purchaser  at  a  sale 
under  execution  against  the  vendee  of  the  mortgagee  con- 
veys no  title.    Johnston  v.  Case,  491. 
EXECUTORS  AND  ADMINISTRATORS. 

It  1b  error  to  allow  a  claim  against  the  estate  of  a  decedent  for 
medical  services  rendered  his  tenant  If  there  la  no  allega- 
tion and  proof  that  the  services  were  rendered  at  the  requett 
of  the  deceased.    Baker  v.  Dawson,  227. 

The  possession  of  a  policy  oC  life  Insurance  aathorlzes  the  pos- 
sessor to  administer  on  the  estate  of  the  asmred,  a  non- 
resident.    Page  v.  Insurance  Co.,  115. 

A  temporary  Injunction  restraining  the  disposition  of  assets  In 
this  state  of  an  estate  admlnlbtered  on  In  another  etate,  In 
which  the  administrator  Is  alleged  to  have  committed  a 
devastavit,  was  properly  continued  In  this  action  to  the 
hearing  of  the  cause.     Coleman  v.  Howell,  125. 

A  Judgment  of  the  Georgia  probate  court,  discharging  an  admin- 
istrator, may  be  Impeached  in  this  state  for  fraud  of  the  ad- 
ministrator practiced  on  the  court  and  tbe  heirs  at  law. 
Coleman  v.  Howell,  12B. 

Under  The  Code,  Sec.  1416,  medical  services  rendered  the  wife, 
child  or  tenant  of  the  deceased,  is  not  a  preferred  debt. 


EXECUTORS  AND  ADMINISTRATORS— Continued. 

The  admlBsioD  of  the  Talidity  ot  a  cl&im  b;  an  administrator, 
where  presented  wltbln  proper  time,  dlBpenees  wlUi  Any 
formal  proof  thereof.    Justice  v.  Oallert,  393. 

EXEMPTION.    See  "Homestead." 

EXTENDED  INSURANCE.    See  "Insurance," 


FINDINGS  OF  COURT— Continued. 

Upon  a  motloD  to  set  aside  a  jadgment  (or  excusable  neglect,  tbe 
flndlngij  ot  (act  bj  the  trial  judge  are  conclusive  where  there 
Is  any  evidence  to  support  them.  Morria  v.  Insurance  Co., 
212. 

PISH  AND  FISHERIES. 

A  company  Injuring  fishing  nets  In  a  navigable  stream  by  un- 
necessarily and  wantonly  running  Its  boate  Into  the  same,  Is 
liable  (or  damages.     Eopkins  v.  Railroad,  463. 

Under  Sections  3391  and  33S3  clam  beds  may  be  laid  off  and  per- 
sons Indicted  for  taking  clams  therefrom.  State  v.  OovU- 
ing,  716. 

FORBCLOSUBB  OF  MORTGAGES, 

In  an  action  to  restrain  the  foreclosure  of  a  mortgage  given  by 
sureties  to  secure  the  debt  of  the  principal.  It  being  alleged 
that  an  extension  was  granted  the  principal  without  the  con- 
sent of  the  sureties,  the  sale  will  be  retrained  until  the  Bnal 
hearing.    Smith  v.  Parker,  470, 

A  contract  by  a  purchaser  at  a  foreclosure  ot  a  mortgage  to  hold 
the  land  for  the  benefit  of  the  mortgagor  until  be  could  re- 
deem it,  is  binding  on  a  re-sale  necessitated  by  failure  of  the 
purchaser  to  pay  the  purchase  price,  though  be  claimed  to 
purchase  at  the  second  sale  for  a  third  party.  Williami  v. 
Avery.  1S8. 

FOREIGN  CORPORATIONS.    See  "CorporaUons." 
FORMER  ADJUDICATION. 

Where  a  matter  of  law  has  been  decided  by  the  supreme  court  It 
can  be  reviewed  only  on  a  rehearing,  and  can  not  be  again 
questioned  in  the  same  case  on  a  subsequent  appeal.  Jones  v. 
Railroad,  133. 

Judgment  as  to  the  title  to  an  office  in  a  quo  warranto  proceed- 
ing Ib  not  an  estoppel  to  an  Independent  action  to  recoTer 
the  fees  of  the  office.    McCall  v.  Zackary,  466. 

A  Judgment  In  a  federal  court  eBtabllsblng  the  validity  of  the 
coupons  to  certain  bonds  does  not  estop  those  Issuing  the 


FORMER  ADJUDICATION— Continued. 

authorlilng  the  boada  was  not  paaaed  in  accordance  with  the 
reQuirements  o(  tbe  constitution.    Debnam  v.  C%itlti,  657. 
PORMER  CONVICTION. 

On  the  trial  ot  a  plea  of  lormer  conviction,  it  being  In  the  nature 
or  a  court  preceding,  tbe  burden  Is  on  the  defendant.  Btate 
\..  Blltworth,  773. 

Where  tbe  verdict  on  a  plea  of  former  conviction  la  contrary  to 
the  weight  or  evidence,  the  trial  court  may  set  aside  the 
verdict  and  order  a  new  trial.    Btate  v.  EtUworth,  773. 

The  trial  of  a  plea  of  former  conviction  before  trial  on  the  merits 
Is  an  Interlocutary  proceeding  and  not  tbe  subject  of  a  subse- 
quent  plea  of  former  Jeopardy.    State  v.  Bll*u>orth,  77S. 

An  order  setting  aside  a  verdict  on  preliminary  trial  of  a  plea 
ot  former  conviction  Is  reviewable  only  on  appeal  from  a 
Judgment  on  the  merits.    Btate  v.  Elltworth,  773. 


FRADD — Continued, 

A  Judgment  ol  tbe  Georgia  probate  court,  dlBcbkrglng  an  admltt- 
letrator.  may  be  Impeacbed  In  this  state  for  fraud  of  the  ad- 
mlnltftrator  practiced  on  tbe  court  and  the  heirs  at  law.  Cole- 
man V.  Howell,  IS5. 
FRAUDS,  STATUTE  OF. 

A  verbal  agreement  to  be  liable  for  the  debt  of  another  la  TOld 
under  the  statute  of  frauds.  Oarrett'WiUiama  Co.  v.  Samilt. 
57. 

A  vendor  who  signs  a  contract  for  tbe  sale  of  land  can  not  en- 
force the  payment  of  the  purchase-money  by  the  vendee  it  he 
has  not  signed  tbe  contract,  though  the  vendee  has  paid  a 
part  of  the  purchase  money  and  has  been  put  In  possession. 
Love  V.  AtkinstM,  E44. 
FREE  TRADERS.    See  "Married  Women." 


GARNISHMENT. 

The  creditors  of  a  contractor  acquire  no  Hen  on  funds  in  the 
hands  of  a  town  applicable  to  the  contract  between  tbe  con- 
tractor and  the  town,  by  garnishments  served  before  the 
completion  of  the  contract.  Oattonia  v.  Engineering  Co., 
859. 

GENERAL  DENIAL.    See  "Pleadings;"  "Tender." 

OIPT.    See  "Husband  and  Wife;"  "Trusts." 

GRAND  JURY.     See  "Jury." 

Tbe  exclusion  of  all  person  of  the  negro  race  from  a  grand  jnry, 
which  finds  an  indictment  against  a  negro,  where  they  are 
excluded  solely  because  of  their  race  or  color,  denies  him  the 
equal  protection  of  the  laws  in  violation  of  the  constitution 
of  the  United  States.    State  v.  Peoples,  784. 

GRANTS. 

Where  there  are  two  grants  by  the  state,  covering  the  same  land, 

tbe  second  conveys  no  title.     Stewart  v.  Keener,  486. 
A  grant  can  not  be  eet  aside  at  tbe  suit  ol  a  Junior  grantee  on 
the  ground  of  fraud  practiced  on  the  state.    Henry  v.  Mo- 
Coy,  5S6. 

GUARDIAN  AND  WARD. 

Where,  on  marriage  of  a  ward  In  186S,  the  possesion  of  her  per- 
sonal property  by  the  guardian  was  In  law  transferred  to  the 
husband,  the  statute  of  limitations  began  to  run  against  the 
right  of  action  against  the  surety  on  tbe  tiand  of  guardian  at 
tbe  time  of  the  marriage.    Fomler  v.  McLaughlin,  209. 
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HANDWRITING. 

If  there  is  a  paper  in  evidence,  the  signature  to  which  is  piored 
or  admitted  to  be  genuine,  another  signature  whoae  genuine- 
ness is  in  issue,  may  be  compared  with  it  Railiff  v.  Bat- 
Jiff,  425. 

A  handwriting  may  be  proved  by  a  witness  who  became  ac- 
quainted therewith  four  years  after  the  signature  in  ques- 
tion was  made.    Ratliff  v.  Ratliff,  425. 

HARMLESS  ERROR. 

Where  certain  contracts,  as  in  this  case,  constitute,  as  a  matter 
of  law,  the  relation  of  agency,  the  submission  of  the  quee- 
tion  of  agency  to  the  Jury,  is  harmless  if  the  Jury  finds  that 
the  relation  exists.    Petteway  v.  Mclntyre,  432. 

HIGHWAYS. 

A  person  is  not  liable  to  road  duty  where  he  is  temporarily  em- 
ployed, he  having  a  place  of  domicile  elsewhere.  State  v. 
Hinton,  770. 

HOMESTEAD.     See  "Liens." 

Under  a  statute  limiting  the  life  of  a  docketed  judgment  to  ten 
years,  a  lien  of  such  judgment  is  not  prolonged  by  the  allot- 
ment and  recording  of  the  homestead  to  the  debtor  after  tbe 
expiration  of  ten  years,  though  the  judgment  was  kept  re- 
vived.   WiUon  V.  Lumber  Co.,  163. 

A  deed  in  trust,  by  the  husband,  in  which  the  wife  does  not  join, 
reserving  the  homestead  of  the  grantor  therein,  passes  the 
entire  land  therein  conveyed,  subject  only  to  the  determin- 
able exemption  in  $1,000  worth  thereof  from  the  payments  of 
the  debts  of  the  grantor  during  his  life.  (By  Clabk  and 
MoNTGOMEBT,  JJ.).    Joptier  V.  Sugg,  324. 

A  deed  of  land  in  trust,  by  a  husband,  in  which  the  wife  does 
not  join,  reserving  the  homestead  of  the  grantor  therein,  con< 
veys  no  interest  In  the  land  therein  named.     (By  Fubchbs, 
•  -C.  J.)     Joyner  v.  Sugg,  324. 

A  deed  of  land  in  trust,  by  the  husband,  in  which  the  wife  does 
not  join,  reserving  the  homestead  therein  to  the  grantor, 
passes  the  entire  land,  except  |1,000  worth  thereof.  (By 
Douglas  and  CJook,  JJ.)     Joyner  v.  Sugg,  324. 

HOMICIDE. 

Where  all  the  evidence  tends  to  show  a  killing  by  shooting  from 
ambush,  and  there  is  nothing  to  contradict  this,  it  is  proper 
to  instruct  the  jury  to  find  the  accused  guilty  of  murder  ta 
the  first  degree  or  not  guilty.    State  v.  Dixon,  809. 


B.OMICIDE— Continued. 

In  an  Indictment  for  murder,  evidence  tending  to  ebow  Improper 
intimacy  between  tbe  accused  and  ttae  wife  ol  tbe  deceased, 
Is  competent.    State  v.  Dixon,  SOS. 

The  fact  tbat  the  Jury  had  in  full  view  the  gun  with  which  tbe 
killing  was  alleged  to  bave  been  done,  and  the  court  docket. 
In  the  absence  of  a  finding  by  the  trial  Judge  tbat  the  ac- 
cuffid  wae  prejudiced  thereby,  le  not  error.  Stole  v.  Dixon, 
809. 

The  evidence  tbat  gnn  found  In  tbe  possession  of  tbe  accused, 
after  the  shooting,  had  belonged  to  a  witness,  and  bad  been 
lost  two  years  before  the  shooting,  wben  accused  worked  for 
the  witness.  If  error,  Is  barmlese.    State  v.  Dixon,  SOS. 

Tbe  litatementB  by  a  person  In  ble  dying  hoars,  after  be  bad 
Btated  tbat  be  was  dying  and  had  asked  for  prayers,  as  to 
bow  be  was  shot  and  who  shot  blm,  are  competent  as  dying 
declarations.    State  V.  Dixon,  SOS. 

In  an  Indictment  for  murder.  It  Is  competent  to  show  that  gun 
wadding  found  at  the  place  of  the  shooting  contained  a  part 
of  the  same  matter  as  tbe  pages  of  a  magazine,  a  copy  of 
which  magazine  was  found  at  tbe  bouee  of  the  accused  with 
those  two  pages  torn  out.    State  v.  Dixon,  SOS. 

Where  tbe  solicitor  does  not  ask  for  ft  verdict  of  murder  against 
the  accused,  and  there  Is  no  evidence  of  self-defense,  the 
killing  being  admitted  or  proved,  an  Instruction  that  If  tbe 
Jury  believe  the  evidence  tbey  should  find  the  prisoner  guilty 
of  maoslaugbter,  is  proper.    State  v.  Eagan,  SOS. 

There  la  not  In  this  case  sufficient  evidence  of  premeditation  to 
sustain  a  conviction  of  murder  In  the  first  degree.  State  v. 
BUhop,  733. 

WherS,  on  tbe  trial  of  a  person  for  murder,  during  tbe  closing 
argument  tor  the  prisoner,  about  one  kundred  persons  leave 
the  court-room  and  a  fire  alarm  is  given,  the  trial  Judge, 
finding  as  a  fact  that  these  demonstrations  were  made  for 
tbe  purpose  of  breaking  the  force  of  tbe  argument  $f  coun- 
sel, a  new  trial  will  be  granted.    State  v.  Wilcox,  707. 

HUSBAND  AND  WIPE. 

Where  the  butAtand  buys  land  and  has  tbe  deed  made  to  bis  wife, 
the  land  becomes  tbe  property  of  the  wife,  ae  against  the 
heirs  of  tbe  bueband.    Joyner  v.  Sugg,  324. 

A  deed  in  trust,  by  the  husband,  in  whlcb  tbe  wife  does  not  Join, 
reserving  tbe  homestead  of  the  grantor  therein,  passes  the 
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HUSBAND  AND  WIFE— Con«ftttcd. 

entire  land  therein  conveyed,  subject  only  to  the  determiih 
able  exemption  in  $1,000  worth  thereof  from  the  payments 
of  the  debts  of  the  grantor  during  his  life.  (By  Clark  and 
MoMTGOMEBY,  JJ.)     Joyncr  17.  Sugg,  324. 

Where  a  husband  deposits  money  in  a  bank  in  the  name  of  his 
wife  and  real  estate  is  purchased  with  such  funds  and  a  deed 
is  made  -to  the  wife,  the  property  becomes  her  separate 
estate,  and  no  trust  results  from  such  transaction  in  f^Yor  of 
the  husband.    Flanner  v.  Butler,  151. 

A  wife  who  commits  adultery  and  is  not  living  with  her  husband 
at  the  time  of  his  death  is  thereby  deprived  of  her  dower. 
Phillips  V.  Wiseman,  402. 

A  deed  of  land  in  trust,  by  the  husband,  in  which  the  wife  does 
not  join,  reserving  the  homestead  therein  to  the  grantor, 
passes  the  entire  land,  except  $1,000  worth  thereof.  (By 
Douglas  and  Cook,  JJ.)     Joyner  v.  Bugg,  324. 

Where  property  is  bought  with  money  belonging  to  the  husband 
and  the  deed  is  made  to  the  wife  without  the  consent  or 
knowledge  of  the  husband,  the  presumption  is,  that  it  was  a 
gift  to  the  wife,  but  this  is  a  presumption  of  fact,  which 
may  be  rebutted.    Flanner  v.  Butler,  155. 

Where  land  is  purchased  with  money  of  husband  and  title  taken 
in  name  of  his  wife,  and  neither  party  is  in  actual  physical 
possession,  the  statute  of  limitations  does  not  run  against 
the  husband,  where  an  action  is  brought  to  have  the  wife 
declared  a  trustee  for  the  husband.    Flanner  v,  Butler,  155. 

A  deed  of  land  in  trust,  by  a  husband,  in  which  the  wife  does 
not  Join,  reserving  the  homestead  of  the  grantor  therein, 
conveys  no  interest  in  the  land  therein  named.  (By  Pua- 
CHfis,  C.  J.)     Joyner  v.  Sugg,  324. 

I 

IMPEACHMENT  OF  WITNESSES.     See  "Evidence;"  "Witnesses." 

The  statements  made  by  a  witness  at  the  inquest  by  a  coroner, 
though  the  inquest  was  not  legal,  are  competent  to  contra- 
dict such  witness  in  trial  for  the  murder.    State  v.  Dixon, 

808. 

Where  a  person  seeks  to  avoid  a  release  on  account  of  fraud,  it 
is  competent  to  impeach  a  witness,  to  ask  him  on  cross- 
examination  whether  he  had  not  witnessed  several  other  re> 
leases  of  the  same  character  for  the  same  party.  Dorsett  v. 
Mfg.  Co.,  254. 


i 


IMPROVEMENTS. 

Where  the  plaintiff  la  Induced  to  make  ImproTemeote  on  land  bj 
promise  of  testator  that  he  should  have  the  use  of  It  while 
testator  lived,  and  at  death  at  teetator  the  land  should  be- 
long to  wife  of  plaintiff,  and  the  testator  devises  It  to  wife 
of  plalntiR  for  life,  with  remainder  to  her  children,  It  la  not 
such  fraud  as  authorizes  plaintiff  to  recover  [or  such  im- 
proveraentB.     Taylor  v.  BHnkley,  8. 

Where  plaintiff  sued  (or  wrongful  taking  of  land  and  for  dam- 
ages to  buildings,  and -abandoned  the  claim  for  the  wrong- 
ful taking,  evidence  of  special  benefit  to  property  of  plaintiff 
by  the  Improvements  becomes  Immaterial.  Lamb  v.  ElUia- 
bettt  City,  241. 

INDEMNITY  BONDS.     See  "Bonds." 
INDICTMENT.     See  "Quashal." 

An  indictment  for  false  pretenses  must  charge  that  the  offense 
was  done  felonlouBly.     Btate  V.  Taylor,  711. 

A  motion  to  Quash  an  Indictment  against  a  negro  Is  the  proper 
remedy  where  negroes  have  been  excluded  from  the  grand 
jury  solely  on  the  ground  of  color.    State  v.  Peoples,  784. 
INFANTS.    See  "WltneBsea" 

In  this  action  to  recover  damages  for  injury  to  an  infant  em- 
ployed tn  a  furniture  factory,  the  trial  Judge  properly  left 
the  evidence  as  to  the  youth  of  the  child  (here  9  years  old), 
bis  Inexperience,  ignorance  of  the  nature  and  dangers  of  the 
work,  and  the  failure  of  the  company  to  Instmct  him  as  to 
the  dangers  Incident  to  the  work,  to  the  Jury  on  the  ques- 
tions of  the  negligence  of  the  company  and  the  contrlbatory 
negligence  of  the  Infant  employee.  FitzgeraKL  v.  Fnmihire 
Co.,  636. 
INJUNCTIONS. 

An  order  restraining  trespass  on  Umber  lands  was  properly  con- 
tinued until  the  hearing,  under  Acts  1801,  Chap.  666.  ±lle- 
ghany  Co.  v.  humber  Co.,  G. 

In  an  action  to  restrain  the  foreclosure  of  a  mortgage  given  by 
Buretlea  to  secure  the  debt  of  the  principal,  it  being  alleged 
that  an  extension  was  granted  the  principal  without  the 
consent  of  the  sureties,  the  sale  will  be  restrained  until  the 
final  hearing.     Smith  v.  Parker,  470. 
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INJUNCTIONS— Confinued. 

Where,  in  an  action  to  restrain  a  Bale  under  a  mortgage,  it  is 
alleged  that  the  mortgagor  had  mortgaged  her  land  as  surety 
for  her  husband  and  an  extension  of  time  had  been  granted 
him,  a  temporary  restraining  order  should  be  continued  to 
the  final  hearing.    Harrington  v.  Ratals,  39. 

A  temporary  injunction  restraining  the  disposition  of  assets  in 
this  state  of  an  estate  administered  on  in  another  state.  In 
which  the  administrator  is  alleged  to  have  committed  a 
devastavit,  was  properly  continued  in  this  action  to  the 
hearing  of  the  cau&e.    Coleman  v.  Horcelh  125. 

Where,  in  an  action  to  try  title  to  timber  land,  the  trial  Judge 
finds  as  a  fact  that  there  is  a  bona  fide  contention  on  both 
sides,  based  upon  evidence,  and  that  the  plaintiff  has  made 
out  a  prima  facie  case,  such  issue  should  be  submitted  to  a 
Jury,  and  could  not  be  determined  on  a  motion  to  continue 
an  order  restraining  the  cutting  of  timber.  Alleghany  Co. 
V.  Lumber  Co.,  6. 

INSTRUCTIONS.    See  "Opinion  on  Evidence." 

A  "broadside  exception"  to  the  charge  as  given  will  be  disre- 
garded.   Wilson  V.  Lumber  Co,,  163. 

An  instruction  relative  to  the  abandonment  of  a  contract,  there 
being  no  evidence  of  abandonment,  is  erroneous.  Williams 
V.  Avery,  188. 

Where  the  solicitor  does  not  ask  for  a  verdict  of  murder  against 
the  accused,  and  there  is  no  evidence  of  self-defence,  the 
killing  being  admitted  or  proved,  an  instruction  that  if 
the  Jury  believe  the  evidence  they  should  find  the  prisoner 
guilty  of  manslaughter,  is  proper.    State  v.  Hagan,  802. 

The  permitting  of  the  introduction  of  a  mass  of  incompetent 
evidence  (as  in  this  case)  and  it  not  being  withdrawn  by 
the  trial  Judge  until  after  the  argument  of  counsel  on  both 
sided  is  closed,  is  error  for  which  a  new  trial  will  be 
granted.    Gaitis  v.  Kilgo,  199. 

Where  the  language  of  an  instruction  is  too  broad,  and  is  cal- 
culated, if  not  intended,  to  mislead,  and  may  have  misled 
the  Jury,  a  new  trial  will  be  granted.  Fleming  v.  Railroad, 
476. 

An  instruction  upon  fact&  not  presented  by  the  evidence  Is 
erroneous.     Trust  Co,  v.  Benboto,  413. 

An  omission  to  charge  on  a  given  point  is  not  error,  unless  there 
is  a  prayer  to  instruct  thereon.    Justice  v,  Oallert,  393. 


INSTRUCTIONS— OonHnKCd. 

The  trial  Judge  mar  disregard  an  oral  request  for  InstructionB. 
Juttice  V.  Oallert,  393. 

A  statement  of  the  trial  Judge  a&  to  wbat  the  Instructions  to  the 
Jury,  were,  where  orally  gives,  and  In  the  absence  of  a  re- 
quest that  they  be  put  in  writing,  Is  binding  on  appeal.  Jut- 
tice V.  Oallert,  393. 

INSURANCE. 

The  poBsesBion  of  a  policy  of  life  insurance  authorizes  the  pos- 
sessor to  administer  on  tbe  estate  of  the  aeeured,  a  non- 
resident.   Page  v.  insurance  Co.,  116. 

Tbe  possession  of  a  lite  insurance  policy  reciting  that  It  should 
not  be  delivered  till  the  payment  of  the  first  premium,  la 
prima  facie  evidence  of  tbe  payment  thereof.  Page  v.  In- 
surance Co.,  116. 

Where  a  defendant  Insurance  company  admits  the  execution  of 
a  life  policy  and  the  death  of  the  assured,  tbe  burden  of 
proving  that  the  policy  was  not  In  force  is  on  the  defendant 
Page  v.  insurance  Co.,  116. 

A  local  Insurance  agent  Is  not  bound  by  a  rule  of  tbe  general 
agent  as  to  payment  of  Joint  commlsalons,  of  which  rule  he 
had  no  knowledge.    Lane  v.  Raney,  37G. 

Where  one  of  two  local  agents  claims  half  the  commission  on 
an  Insurance  policy,  the  general  agent  Is  not  liable  tor  Buch 
claim  if  he  had  paid  the  commission  to  the  one  forwarding 
tbe  application  without  knowledge  of  the  claim.  Lane  v. 
Raney,  376. 

Tbe  evidence  In  tbis  case  shows  that  the  trial  Judge  erred  In 
calculating  the  commlsrion  due  a  local  agent  on  an  Insur- 
ance policy.     Lane  v.  Raney,  375. 

The  amount  of  a  certificate  of  Indebtedness  given  In  part  pay- 
ment of  an  Insurance  premium  is  properly  deducted  from 
tbe  acumulated  profits  before  their  application  to  an  "irten- 
alon  of  the  policy,  where  the  policy  provides  that  the  net 
reserve,  less  any  Indebtednese  to  the  company  on  the  policy, 
shall  be  applied  to  the  estenslon  of  the  policy.  Tate  v.  In- 
e  Co..  389. 


INTOXICATING  LIQUORS. 

Acts  1S97.  Chap.  411,  Sec.  1.  making  it  unlawful  to  sell  Intoxi- 
cating liquors  within  certain  distances  of  certain  places,  pro- 
hibits sales  within  one  mile  of  such  places,  though  In  an  ad- 
joining county.    State  v.  Knotta,  705. 
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ISSUES.     See  "Instructions." 

Where  the  issues  submitted  by  the  court  are  clear  and  cover  the 
case,  it  is  not  error  for  the  court  to  refuse  other  issues  ten- 
dered by  one  of  the  parties.    Belding  v.  Archer,  287. 

The  issues  submitted  in  this  case  were  raised  by  the  pleadinss. 
Watkins  v.  Mfg.  Co,,  536. 

It  is  error  to  submit  an  issue  as  to  assumption  of  risk,  where 
the  cause  of  action  is  for  injury  sustained  in  the  course  of 
employment  by  a  railroad  employee.    Mott  v.  Railroad,  234. 

Issues  are  sufficient  if  every  ground  of  contention  may  be  pre- 
sented by  appropriate  evidence  thereon.  Ratlift  v.  RatKlf, 
425. 

J 
JUDGMENT  DOCKET.     See  "Judgments." 

JUDGMENT  ROLL.     See  "Records." 

JUDGES. 

Where  the  constitution  provides  that  the  salary  of  Judges  shall 
not  be  diminished  during  their  continuance  in  office,  their 
salaries  are  exempt  from  taxation.  Taxation  of  Salary  of 
Judges,  692. 

Where  the  issues  submitted  by  the  court  are  clear  and  cover  the 
case,  it  is  not  error  for  the  court  to  refuse  other  issues  ten- 
dered by  one  of  the  parties.    Belding  v.  Archer,  287. 

JUDGMENTS.     See  "Execution." 

Under  a  statute  limiting  the  life  of  a  docketed  judgment  to  tea. 
years,  a  lien  of  such  judgment  is  not  prolonged  by  the  allot- 
ment and  recording  of  the  homestead  to  the  debtor  after  the 
expiration  of  ten  years,  though  the  judgment  was  kept 
revived.    Wilson  v.  Lumber  Co.,  163. 

To  constitute  a  breach  of  warranty  there  must  he  an  ouster  or  a 
disturbance  of  the  possession,  and  a  judgment  against  a 
grantee  is  not  sufficient.    Ravenel  v.  Ingram,  549. 

A  judgment  in  a  federal  court  establishing  the  validity  of  the 
coupons  to  certain  bonds  does  not  estop  those  issuing  the 
bonds  from  denying  the  validity  of  the  bonds.  Debnam  v. 
Chitty,  657. 

A  judgment  in  an  action  that  bonds  are  not  illegal  because  of 
irregularity  in  the  election  authorizing  the  same,  does  not 
estop  those  issuing  the  bonds  from  contesting  the  validity 
thereof  in  a  subsequent  action,  for  the  reason  that  the  act 
authoilzing  the  bonds  was  not  passed  in  accordance  with  the 
requirements  of  the  constitution.    Debnam  v.  Chitty,  657. 


JUDOMBNTS — Continued. 

Wliere,  In  an  action  of  ejectment  and  judgment  that  detendant 
owned  a  certain  undivided  interest,  less  tban  claimed  bT* 
him,  and  the  plaintlffB  the  balance,  a  Judgment  In  subse- 
quent partition  proceedings  allotting  eucb  defendant  Us 
share  In  severalty,  doen  not  prevent  hie  claiming  an  undi- 
vided interest  with  the  plaintiffs  under  an  after-acquired 
title  from  one  not  a  party  to  the  action  in  ejectment  or 
partition  proceedings.    Carter  v.  White,  U. 

An  appeal  Ib  itself  an  exception  to  the  Judgment  or  way  other 
matter  appearing  on  the  record  proper.  Baker  v.  Dawgon, 
827. 

Upon  a  motion  to  set  aside  a  Judgment  for  excusable  neglect,  the 
findings  of  fact  by  the  trial  Judge  are  conclusive  where  ther» 
Is  any  evidence  to  support  them.  Morris  v.  Inauraiice  Co., 
212. 

Where  In  an  action  to  foreclose  a  mortgage  on  land  oC  wife,  ti 
summons  Is  served  on  husband  and  one  on  wife,  returnable 
at  different  terms,  the  two  actions  not  being  consolidated. 
the  wife  Is  not  bound  by  a  Judgment  in  the  action  In  which 
summoDC  was  served  on  husband.    Bwift  v.  Dixon,  42. 

Bach  of  two  separate  parcels  of  land  owned  by  a  Judgment 
debtor  at  the  time  of  the  docketing  of  the  judgment  Is  liable 
for  its  own  proportion  of  the  docketed  judgment  In  whoso- 
ever bands  it  may  come.     Wilton  v.  Lumber  Co.,  163. 

A  Judgment  of  the  Georgia  probate  court,  discharging  an  admin- 
istrator, may  be  impeached  In  this  state  for  fraud  of  the 
administrator  practiced  on  the  court  and  the  heirs  at  law. 
Coleman  v.  Howell,  12B. 

Where  a  Judgment  for  damages  and  costs  Is  recorded  on  the  min- 
ute docket,  but  the  judgment  docket  omits  the  Judgment  for 
damages,  no  lien  Is  thereby  created  by  the  Judgment  for 
damages,  though  the  judgment  docket  relers  to  the  minute 
docket.     Wileon  v.  Lumber  Co..  16S. 

On  a  motion  to  set  aside  a  judgment  tor  excusable  neglect,  the 
facta  In  this  case  constitute  neglect  on  the  part  of  the  agent 
of  the  defendant,  and  the  neglect  of  the  agent  being  the 
neglect  of  the  defendant,  his  principal,  it  was  Inexcusable 
and  the  motion  properly  refused.  Morrit  v.  Insurance  Co., 
212. 

Where  the  wife  of  a  defendant  was  not  a  party  to  a  suit  to  have 
a  deed  to  a  son  of  defendant  set  aside  as  a  fraud  on  credi- 
tors. In  a  subsequent  action  of  ejectment,  in  which  she  1b 
Vol.  131—56 
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JUDGMENTS— Co»«nwe(i. 

a  defendant,  it  is  proper  to  in&tnict  that  she  was  not 
"bound"  by  the  judgment  in  the  first  suit.  Finch  v.  Finch, 
271. 

On  a  motion  to  set  aside  a  judgment,  whether  the  facts  found 
constitute  excusable  neglect,  is  a  conclusion  of  law  review- 
able on  appeal.    Morris  v.  Insurance  Co.,  212. 

The  failure  to  set  up  a  counter-claim  existing  at  the  time  of  t 
former  suit  does  not  estop  the  defendant  to  set  it  up  in  a 
subsequent  suit'  between  the  same  parties.  Shankle  v. 
Whitley,  168. 

A  judgment  for  alimony  is  provable  against  the  estate  of  a  bank- 
rupt, and  hence  the  discharge  of  the  bankrupt  constitutes  a 
discharge  of  the  judgment.    Arrington  v.  Arrington,  143. 

The  trial  court  may  permit  an  answer  to  be  filed  after  the  so- 
preme  court  has  decided  that  judgment  by  default  shonld 
.  have  been  entered  for  the  plaintiff.     Cooke  v.  Bank,  96. 

Whether  to  allow  a  motion  to  set  aside  a  judgment,  excusable 
neglect  being  shown,  and  so  found  by  the  judge,  is  discre- 
tionary, and  not  appealable  unless  there  has  been  a  clear 
abu£«  of  discretion.    Morris  v.  Insurance  Co,,  212. 

Where  a  judgment  creditor  sues  on  his  judgment  constituting  a 
lien  on  the  homestead  of  the  debtor  and  obtains  a  new  judg- 
ment, the  first  judgment  is  not  merged  in  the  second. 
Springs  v.  Pharr^  191. 

A  new  trial  may  be  granted  in  an  action  for  divorce  on  the  is- 
sues of  adultery  by  plaintiff  without  granting  it  on  the 
issues  of  desertion  by  the  defendant,  and  judgment  should 
be  rendered  upon  the  verdict  as  to  desertion.  Hall  v.  HaU, 
185. 

Where  a  receiver  in  supplementary  proceedings  sues  to  recover  a 
note  as  the  property  of  a  debtor,  the  judgment  against  him 
is  not  binding  on  any  creditor,  except  the  one  who  Instituted 
the  proceedings.     Trust  Co,  v.  Benhow,  413. 

JUDICIAL  NOTICE. 

Where  a  certain  river  is  made  by  the  legislature  a  boundary  of  a 
county,  the  court  will  take  judicial  notice  that  a  "cut-olT 
of  the  river  is  not  a  part  of  the  boundary.  Robinson  v. 
Lamb,  229. 

JURY.     See  "Grand  Jury." 

Ill  an  action  for  divorce,  a  verdict  by  eleven  jurors,  consented 
to  by  both  parties,  is  valid  if  for  the  defendant,  but  invalid 
if  for  plaintiff.    Hall  v.  Hall,  185. 


IVKY—Continved. 

The  merelf  purglog  tbe  Jury  list  of  the  nameE;  o(  thoee  who  had 
not  paid  thetr  taxes,  without  adding  &ny  new  names  there- 
to, does  not  vitiate  the  venire  In  the  absence  o[  bad  lalth 
or  corruption  on  tbe  part  of  the  county  com  mi  ea  loners. 
State  V.  Dixon.  808. 

Where  a  jury  has  been  accepted  by  the  partlee,  It  la  error  to 
permit  a  peremptory  challenge  to  be  made.    Dunn  v.  Bail- 
road,  49. 
JURISDICTION.    See  "Venue." 

Where  an  action  is  brought  to  recover  the  fees  of  an  office 
amounting  to  {500,  and  In  the  same  action  judgment  IB 
acfeed  agMnst  the  Burettes  on  a  $200  bond,  given  In  a  quo 
■warranto  proceeding,  the  superior  court  has  Juriadictlon. 
McCall  V.  Zachary,  466. 

Where  a  river  lies  wholly  within  a  county,  the  county  commis- 
sioners of  an  adjoining  county  have  no  Jurisdiction  to  estab- 
Usb  a  Ferry  across  such  river.    Robinson  t>.  Lamb,  229. 

Where  a  Justice  of  the  peace  bas  no  Jurisdiction  of  a  criminal 
action  heard  by  him,  owing  to  the  amount  involved,  the 
uiperlor  court  acquires  no  Jurisdiction  on  appeal  il  tried 
on  the  warrant    State  v.  Wiseman,  796. 

Where  a  statute  permits  a  fine  of  as  much  as  flO  for  each 
hog  permitted  to  run  at  large,  and  the  warrant  of  a  Justice 
charges  the  running  at  large  of  ten  hogs,  tbe  Justice  has  no 
Jurisdiction.    State  v.  Wiseman,  795. 
JUSTICES  OF  THE  PEACE. 

In  a  civil  action  founded  on  contract,  the  Jurisdiction  of  a  Jus- 
tice of  the  peace  Is  determined  by  tbe  (tarn  demanded. 
Knight  V.  Taylor,  S4. 

Where  a  statute  permits  a  fine  of  as  much  as  flO  (or  each  hog 
permitted  to  run  at  large,  and  the  warrant  of  a  Justice 
charges  the  running  at  large  of  ten  hogs,  the  Justice  has  no 
Jurisdiction.  State  v.  Wiaeman,  795. 
A.  Judgment  of  a  Justice  ol  the  peace  In  an  action  In  ejectment 
hy  a  mortgagee  against  a  mortgagor,  even  though  It  Is  al- 
leged that  tbe  mortgagor  Is  a  tenant  of  the  mortgagee.  Is 
not  an  estoppel  to  an  action  In  ejectment  between  tbe  same 
parties  in  the  superior  court.    Smith  v.  OarrU,  34. 


L 
LACHB8. 

A  bond  required  by  an  employer  before  appointing  an  employee, 

and  conditioned  to  be  void  If  tbe  employee  performed  his 

aervlceB  faithfully  and  competently,  ta  a  primary  liability, 

and   tbe   doctrine    of   laches   doee    not   apply.    WajJeer   v. 

Srinklev,  17. 
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LEGACIES. 

Where  a  person  devises  land  to  bis  son  for  life,  In  trust  tor  fbe 
support  at  y/lte  and  younger  son  of  testator,  and  cbarges  tba 
land  with  a  legacy,  provided  the  elder  son  has  but  one  child, 
and  the  elder  son  dies  first,  leaving  but  one  child,  the  legacy 
is  not  payable  until  after  the  death  at  the  younger  son. 
Parker  v.  Cobb,  25, 
In  an  action  to  enforce  tbe  payment  of  one  of  two  legacies,  the 
other  legatee  should  be  made  a  party.    Parker  v.  Cobb,  25. 

LEGITIMATION.    See  "BaHtards." 
LIBEL  AND  SLANDER. 

A  publication  tbat  the  chief  of  police  and  mayor  declined  to  aid 

a.  committee  of  citizens  to  ascertain  the  perpetrator  of  a 

felony,  is  not  libelous  per  se,  there  being  no  charge  of  a 

breach  of  olHcial  duty  to  the  public.    Davison  v.  Baxter,  66. 

LICENSES. 

An  esteopath  is  not  required  to  secure  license  to  practice  his 
profession.    State  v.  HcKnight,  717. 

LIENS.    See  "Chattel  Mortgages";  "Mechanic's  Lien." 

The  creditors  of  a  contractor  acquire  no  Hen  on  funds  In  th« 
hands  of  a  town  applicable  to  the  contract  between  the  con- 
tractor and  tbe  town,  by  garnltihments  served  before  the 
completion  of  tbe  contract.  Oastonia  v.  Engineering  Co., 
359. 
A  surety  of  a  contractor  is  entitled  to  have  funds  In  the  hands 
of  a  town  applicable  to  the  contract  between  tbe  contractor 
and  the  town  applied  in  satisfaction  of  claims  secured  by 
the  bond  as  against  other  general  creditors  of  the  con- 
tractor, Oastonia  v.  Engineering  Co.,  359, 
Where  a  Judgment  creditor  sues  on  hia  judgment  constituting  a 
lien  on  the  homestead  of  the  debtor  and  obtains  a  new  judg- 
ment,  the  first  judgment  Is   not  merged  in  the   second. 


886  INDEX. 


LIMITATIONS  OF  ACTIONS. 

The  statute  of  limitations  does  not  run  against  a  married  woman 
who  is  a  registered  free  trader.    Wilkes  v.  Allen,  279. 

A  new  action  may  be  commenced  in  all  cases  within  one  year 
after  nonsuit    Meekins  v.  Railroad^  1. 

Where  the  charter  of  a  railroad  company  provides  that  an  action 
for  damages  for  land  taken  for  right  of  way  shall  be  brought 
within  two  years  from  the  completion  of  the  road,  a  husband 
against  whom  the  statute  had  run,  by  conveying  the  land  to 
his  wife,  does  not  give  her  a  cause  of  action.  Dargan  v. 
Railroad,  623. 

Where,  on  marriage  of  a  ward  in  1865,  the  possession  of  her 
personal  property  by  the  guardian  was  in  law  transferred  to 
the  husband,  the  statute  of  limitations  began  to  run  against 
the  right  of  action  against  the  surety  on  the  bond  of  guard- 
ian at  the  time  of  the  marriage.  Fowler  v.  McLaughlin, 
209. 

Under  a  statute  limiting  the  life  of  a  docketed  judgment  to  t^ 
years,  a  lien  of  such  judgment  is  not  prolonged  by  the  allot- 
ment and  recording  of  the  homestead  to  the  debtor  after  the 
expiration  of  ten  years,  though  the  judgment  was  kept  re- 
vived.    WiUon  V.  Lumber  Co,,  163. 

Where  land  i&  purchased  with  money  of  husband  and  title  taken 
in  name  of  his  wife,  and  neither  party  is  in  actual  physical 
possession,  the  statute  of  limitations  does  not  run  a^iainst 
the  husband,  where  an  action  is  brought  to  have  the  wife 
declared  a  trustee  for  the  husband.    Flanner  v.  Butler,  156. 

In  an  action  on  a  negotiable  instrument  a  letter  written  by  the 
defendant  to  the  agent  of  the  plaintift,  referring  to  an  ac- 
count between  the  defendant  and  agent  of  the  plain tift  and 
showing  the  credits*  entered  on  the  notes,  is  some  evidence 
to  be  submitted  to  the  jury  that  the  credits  were  entered  by 
the  authority  of  the  defendant.    Bond  v.  Wilson,  505. 

An  action  against  a  foreign  corporation  to  recover  usury  may  be 
begun  within  two  years  from  the  time  there  is  someone  in 
the  state  upon  whom  service  can  be  made.  Williams  v. 
B.  and  L.  Association,  267. 

In  ejectment  the  defendant  may  show,  under  the  general  denial, 
title  by  adverse  possession  under  color  of  title,  without 
specially  pleading  the  title.    Shelton  v.  Wilson,  499. 

Adverse  possession  under  color  of  title  for  seven  years  before  the 
death  and  three  years  after  the  death  of  a  married  woman 
is  a  bar  to  an  action  by  her  heirs.    Swift  v.  Dixon,  42. 


LIQUORS.    See  "Intoxicating  Uquore." 

LOGS  AND  LOGGING. 

Where  a  person  eells  standing  timber  to  a  lumber  company,  eIv- 
Ing  It  the  right  to  construct  a  railroad  to  remove  the  same, 
the  company  Is  not  liable  for  damage  caused  bj  fire  com- 
municated by  its  engine,  If  properly  equipped  and  operated. 
Simpson  V.  Lumber  Co.,  518. 

There  1b  not  sufOcient  evidence  in  this  case  to  be  Bubmltted  to 
the  Jury  on  the  queetton  of  the  negligence  of  the  railroad  Id 
breaking  a  raft  of  logs  vhich  had  lodged  against  Its  bridge. 

Taylor  v.  Railroad,  50. 

M 

MAINTENANCE.    See  "Champerty  and  Maintenance." 

MALICIOUS  PROSECUTION. 

In  an  action  for  maliclouB  prosecution.  It  ia  nece&aary  that  the 
ill-will  or  malice  should  have  existed  against  the  plaintiff 
personally.  Savage  v.  Davit,  159. 
The  voluntary  waiving  of  a  preliminary  examination  before  ft 
committing  magistrate  Is  prima  facie  evidence  of  probablft 
cause,  which  may,  hovever,  be  rebutted.  Jonea  v.  Baiiroad, 
183. 

MARRIED  WOMEN.     See  "Husband  and  Wife." 

In  an  action  For  the  specific  performance  of  a  contract  to  sell 
land,  if  the  vendee  knew  at  the  time  of  the  making  of  the 
contract  that  the  vendor  was  a  married  man,  he  can  not  re- 
[use  to  take  the  title  because  the  wife  refuses  to  Join  In  the 
deed.  FartKinff  v.  Rochelle^  G63. 
The  statute  of  limitations  does  not  ru 
who  Is  a  registered  free  trader. 

MASTER  AND  SERVANT.  See  "Contributory  Negligence;"  "Dam- 
ages;"  "Negligence." 

Where  there  is  evidence  tending  to  show  that  an  Injured  em- 
ployee did  not  have  a  reasonably  safe  place  to  work,  the 
question  whether  the  place  was  reasonably  safe  was  properly 
left  to  the  jury.    Dorselt  v.  Mfg.  Co..  254. 

A  complaint  In  an  action  (or  damages  for  personal  injuries  to 
an  employee,  through  the  Incompetency  of  a  vlce-prlnclpal, 
must  allege  that  the  employer  had  knowledge  of  such  In- 
competency.    Harris  v.   Quarry  Co.,  553. 
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MASTER  AND  SERYJlST— Continued. 

In  an  action  against  a  street  railway  company,  for  an  assault  by 
Its  motorman,  to  render  the  company  liable  the  person  in- 
jured must  be  a  passenger  on  the  car  of  the  company  at  the 
time  of  the  assault,  or  still  within  the  sphere  of  its  protec- 
tion, or  the  employee  must  be  acting  at  the  time  within  the 
scope  of  his  employment  on  the  car  of  the  company.  Pai- 
mer  v.  Railioay  and  Electric  Co.,  250. 

The  failure  of  a  railroad  company  to  equip  its  cars  and  engines 
with  modern  self-coupling  devices  is  a  continuing  negli- 
gence, and  there  can  be  no  contributory  negligence  by  the 
employee  which  will  discharge  the  liability  of  the  master. 
Fleming  v.  Railway  Co.,  476. 

In  an  action  by  an  employee  for  personal  injuries,  evidence  that 
five  other  persons,  working  at  the  same  place  and  at  the 
same  work,  had  been  caught  by  the  same  cog-wheels,  was 
competent.    Dorsett  v.  Mfg.  Co.,  254. 

The  evidence  in  this  case  for  damages  for  personal  injuries  iB 
sufficient  to  show  that  the  injury  to  plaintiff  was  caused  by 
an  accident.    Harris  v.  Quarry  Co.,  553. 

Where  a  rule  of  a  railroad  company  forbids  an  employee  from 
making  couplings  of  cars  otherwise  than  by  a  stick,  such 
rule  does  not  literally  prohibit  the  employee  from  going  be- 
tween an  engine  and  car  to  couple  them,  if  it  is  practically 
impossible  to  make  the  coupling  with  a  stick.  Fleming  v. 
Railway  Co.,  476. 

In  an  action  for  personal  injuries,  the  defense  of  assumption  of 
risk  must  be  pleaded.    Dorsett  v.  Mfg.  Co.,  254. 

MECHANIC'S  LIEN. 

The  owner  of  property  is  not  responsible  to  a  sub-contractor  for 
a  debt  of  the  contractor,  if  he  owes  the  contractor  nothing  at 
the  time  he  receives  notice  of  claim  of  sub-contractor. 
Wood  V.  Railroad,  48. 

MENTAL  ANGUISH.     See  "Telegraphs." 

MERGER. 

Where  a  judgment  creditor  sues  on  his  judgment  constituting  a 
lien  on  the  homestead  of  the  debtor  and  obtains  a  new  judg- 
ment, the  first  judgment  is  not  merged  in  the  second. 
Springs  v.  Pharr,  191. 

MINUTE  DOCKET.    See  "Judgments," 


MORTGAGES.    See   "Chattel    Mortgages;"    "ForeoloBurt    of    Mort 
gages." 

Tbe  owner  of  land  may  bring  an  action  for  damages  thereto, 
thougb  she  has  executed  a  deed  of  trust  tliereon.  Wotfefn* 
V.  Mfg.  Co..  536. 

A  trustee  in  a  deed  of  trust,  applying  the  proceeds  as  provided 
In  the  registered  deed,  Is  not  chargeable  with  notice  that  the 
deed  was  improperly  registered,  because  as  attorney  he  had 
twelve  years  before  drawn  the  deed  of  trust.  Qooivear  v. 
Cook,  3. 

In  an  action  to  restrain  the  foreclosure  of  a  mortgage  given  by 
sureties  to  secure  tbe  debt  of  the  principal.  It  being  alleged 
•  that  an  extension  was  granted  the  principal  without  the 
consent  of  the  sureties,  the  sale  will  be  restrained  until  the 
final  bearing.    Smith  v.  Parker^  470. 

A  Judgment  of  a  Justice  of  the  peace  in  an  action  In  ejectment 
by  a  mortgagee  against  a  mortgagor,  even  though  It  Is  al- 
leged that  the  mortgagor  is  a  tenant  of  the  mortgagee,  Is 
not  an  estoppel  to  an  action  In  ejectment  between  the  same 
parties  In  the  superior  court.    Bmith  v.  Oarris,  31, 

Where,  In  an  action  to  restrain  a  sale  under  a  mortgage.  It  la 
alleged  that  the  mortgagor  had  mortgaged  her  land  as 
surety  for  her  husband  and  an  extension  of  time  had  been 
granted  him,  a  temporary  restraining  order  should  be  con- 
tinued to  the  Snal  hearing.  Harrington  v.  RawU,  39. 
MUBDEK.     See  "Homicide," 


NEGLIGENCE.     See  "Contributory  Negligence;"  "Damages." 

In  an  action  for  damages  by  fire,  caused  by  a  railroad  engine. 
the  permitting  of  the  track  and  right  of  way  to  become  cov- 
ered with  dead  grass  and  combustible  material,  Is  at  leaA 
evidence  of  negligence  on  the  part  of  the  railroad.  Liver- 
man  V.  Railroad,  527. 

A  common  carrier  can  not  contract  with  a  passenger  against 
the  loss  of  baggage  by  its  negligence.  Thomat  v.  Hallrood, 
G90. 

The  lessor  of  a  steamboat,  not  being  a  quasi  public  corporation. 
Is  not  liable  for  injury  to  a  passenger  from  negligence  of  the 
lessee.    Phelps  v.  Steamboat  Co.,  12. 

It  Is  error  to  submit  an  Ibbus  as  to  assumption  of  risk,  whare 
the  cause  of  action  Is  tor  injury  sustained  In  the  course  of 


NEJGLIGBNCE— Continued. 

employment  b;  a  railroad  employee.    Mott  v.  Railwag  Co., 
234. 

In  an  action  for  personal  Injuries,  questions  as  to  tbe  speed  of 
ttie  engine  causing  tbe  Injury  and  certain  rules  of  the  ralt 
foe.A  company,  which  were  not  submitted  to  the  Jury  as  erl' 
dence  of  negligence,  will  not  be  considered  on  appeal. 
Smith  V.  Railroad.  616, 

The  lessor  of  a  railroad  Is  liable  for  the  negligence  of  the  leasee 
In  the  operation  of  the  road.    Proton  v.  Railroad,  455. 

It  Is  negligence  to  excavate  by  the  aide  of  the  wall  of  an  ad- 
joining land-owner  without  giving  notice  of  the  extent  and 
plan  of  the  proposed  excavation.  Davis  v.  Bummerlleli. 
362, 

In  an  action  for  damages  (or  persoDal  Injurlee;  there  being  no 
allegation  in  the  complaint  that  the  Injury  of  the  plaintiff 
was  caused  by  the  negligence  of  the  defendant  company 
acting  through  Us  vlce-prlnclpal,  or  that  he  was  such  vice- 
principal,  having  authority  to  employ  and  dlecharge  bands, 
proof  of  these  averments  is  not  Bdmlsslble.  Barrit  v. 
Quarry  Co.,  658. 

The  failure  to  equip  a  locomotive  with  an  automatic  coapler  In 
general  use  fs  negligence,  ait  mnch  as  a  failure  to  so  eqnlp 
a  car.    Fleming  v.  Railroad,  476. 

Where,  In  an  action  against  a  railroad  company  for  damages  for 
loss  of  baggage  by  Are,  the  "facta  agreed"  are  defective.  In 
that  the  essential  element  of  negligence  upon  which  the 
validity  of  the  contract  depends  1b  not  determined  and 
stated,  the  case  will  be  remanded  that  this  may  be  ascer- 
tained by  a  Jury,  If  not  agreed  upon  by  the  parties.  Thotiuu 
V.  Railroad,  690. 

Where  a  rule  of  a  railroad  company  forbids  an  employee  from 
making  couplings  of  cars  otherwise  than  by  a  stick,  such 
rule  does  not  literally  prohibit  the  employee  from  going  be- 
tween an  engine  and  car  to  couple  them,  if  it  is  practically 


mGUOEUCE— Continued. 

In  an  action  for  perBonal  tnjurlea.  tbe  detenBe  of  aeeumptlon  of 
risk  muBt  b«  pleaded.    Doreett  v.  Mfg.  Co.,  254. 

Where  there  le  evidence  tending  to  show  tbat  an  Injured  em- 
ployee dtd  not  have  a  reaeonably  eafe  place  to  work,  the 
queBtion  whether  the  place  was  reasocahly  safe  was  properly 
left  to  the  Jury.     Doraett  v.  Mfg,  Co.,  254. 

Where  a  pereon  Is  Injured  while  unloading  telephone  poles  from 
a  car,  and  there  Is  evidence  that  tbe  method  of  unloading 
was  the  usual  one,  and  It  does  not  appear  tbat  there  la  any 
lack  of  bands  or  that  the  poles  are  loaded  In  an  unusual 
way,  a  nonsuit  Is  properly  granted.  Keck  v.  Telephone  and 
Telegraph  Co.,  277. 

The  evidence  in  this  case  for  damages  for  personal  Injuries  Is 
sufficient  to  ataow  that  the  Injury  to  plaintiff  was  caused  by 
an  accident.    Harris  v.  Qvarry  Co.^  553. 

A  complaint  In  an  action  for  damages  for  personal  Injuries  to 
an  employee,  tbrougb  the  incompetency  of  a  vice-principal, 
must  allege  that  the  employer  bad  knowledge  of  such  In- 
competency.   Harris  v.  Quarry  Co:,  B53. 

In  an  action  by  aa  employee  for  personal  Injuries,  evidence  that 
Sve  other  persons,  working  at  the  same  place  and  at  the 
same  work,  bad  been  caught  by  the  same  cog-wheels,  was 
competent.     Dortett  v.  Mfg.  Co.,  2&4. 

In  an  action  by  a  brakeman  for  damages  for  personal  Injuries, 
the  Injury  being  caused,  not  by  a  detective  coupler,  hut  be- 
cause tbe  plaintiff  negligently  used  bis  foot  to  push  tbe 
bumper  In  place,  while  doing  the  coupling,  he  can  not  re- 
cover.   Elmore  v.  Railroad.  569. 

In  an  action  for  personal  injuries,  quecAlons  as  to  tbe  speed  of 
tbe  engine  causing  tbe  Injury  and  certain  rules  of  the  rail- 
road company,  which  were  not  submitted  to  the  Jury  as  evi- 
dence of  negligence,  will  not  be  considered  on  appeal, 
BmitJi  V.  Railjeav  Co..  618. 

In  an  action  against  a  railroad  company  for  an  injury  to  an 
employee,  It  appearing  tbat  such  employee  was  painting  a 
switch  target  within  four  feet  of  the  rail  and  was  struck  by 
a  switch  engine,  the  engineer  of  such  engine  bad  a  right  to 
assume  that  the  per^nn  Injured  was  in  possession  of  all  hlB 
faculties,  and  not  being  hampered  by  any  obstruction  that 
would  prevent  bis  Inetantaneous  avoidance  of  danger,  would 
step  out  of  danger.    Smith  v.  Railroad,  616. 


892  INDEX. 


NEGLIGENCE— C7on«ntt6d. 

In  this  action  to  recover  damages  for  injury  to  an  infant  em- 
ployed in  a  furniture  factory,  the  trial  Judge  properly  left 
the  evidence  as  to  the  youth  of  the  child  (here  9  years  old), 
his  inexperience,  ignorance  of  the  nature  and  dangers  of  the 
work,  and  the  failure  of  the  company  to  instruct  him  as  to 
the  dangers  incident  to  the  work,  to  the  Jury  on  the  ques- 
tions of  the  negligence  of  the  company  and  the  contributory 
negligence  of  the  infant  employee.  Fitzgerald  v.  Furniture 
Co.,  636. 

Where  a  person  sells  standing  timber  to  a  lumber  company,  giv- 
ing it  the  right  to  construct  a  railroad  to  remove  the  same, 
the  company  is  not  liable  for  damage  caused  by  fire  com- 
municated by  it&  engine,  if  properly  equipped  and  operated. 
Simpson  V.  Lumber  Co.,  518. 

Where  wood  is  piled  on  the  right  of  way  of  a  railroad  by  its 
consent,  and  fire  is  communicated  to  the  wood  by  means  of 
inflammable  material  on  the  right  of  way,  the  railroad  com- 
pany is  liable  for  the  destruction  of  the  wood.  Livermon 
V.  Railroad,  527. 

There  is  not  sufficient  evidence  in  this  case  to  be  submitted  to 
the  Jury  on  the  question  of  the  negligence  of  the  railroad  in 
breaking  a  raft  of  logs  which  had  lodged  against  its  bridge. 
Taylor  v.  Railroad,  50. 

In  an  action  for  damages  caused  by  fire  set  by  an  engine,  it  la 
not  error  to  refuse  to  instruct,  that  if  the  use  of  anthracite 
coal  would  les&<en  the  danger  of  fire,  failure  to  use  it  is  neg- 
ligence.   Hosiery  Co.  v.  Railroad,  238. 

A  person  who  goes  upon  a  railroad  trestle  is  guilty  of  negligence. 
Weeks  v.  Railroad,  78. 

Where  a  person  goes  upon  a  railroad  trestle,  and  seeing  an  ap- 
proaching train,  Jumps  and  is  injured,  and  the  train  stops 
before  reaching  the  trestle,  the  railroad  is  not  guilty  of  neg- 
ligence.   Weeks  v.  Railroad,  78. 

Where  property  is  destroyed  by  sparks  from  a  railroad  engine, 
the  burden  of  proof  is  shifted  to  the  railroad  company  to 
rebut  the  presumption  of  negligence.    Hosiery  Co.  v,  RaU- 

road,  238. 

NEGOTIABLE  INSTRUMENTS. 

In  this  action  on  a  promissory  note,  assigned  before  maturity, 
the  evidence  is  sufficient  to  be  submitted  to  the  jury  on  the 
question  whether  the  assignee  was  a  bona  fide  purchaser 
without  notice  of  fraud  in  the  execution  of  the  note.  Lof- 
tin  V.  Hill.  105. 


HBOOTIABLB  INSTRUMENTS— Con linued. 

In  an  action  on  a  negotiable  Inetrument,  where  the  Jury  allows 
credits  thereon,  but  falU  to  find  the  dates  thereof,  It  la  not 
error  for  tbe  trial  court  to  direct  them  to  retire  and  find  the 
dates  ol  the  credits.    Bond  v.  WiUon,  505. 

In  an  action  on  a  negotiable  iDstrumeut  a  letter  written  b7  tbe 
defendant  to  tbe  agent  of  the  plaintltl,  referring  to  an  ac- 
count between  the  defendant  and  agent  of  the  plaintiff  and 
showing  the  credits  entered  on  the  notes.  Is  some  evidence 
to  Qe  Bubmltt^  to  the  Jury  that  the  credits  were  entered  by 
the  authority  of  the  defendant.    Bond  v.  Wilton,  506. 

Tbe  giving  of  a  check  upon  a  bank  la  not,  unleBG  it  Is  accepted, 
an  aaslgnment  of  the  claim  of  the  depoiltor,  and  passes  no 
title,  legal  or  equitable,  to  hU  moneys  on  deposit  In  such 
bank.     Perry  v.  Banic,  117. 

An  action  can  not  be  sustained  against  a  bank  by  tbe  payee  of  a 
negotiable  check,  though  the  drawer  has  funds  on  deposit 
sufllcient  For  its  payment  against  which  the  bank  has  no 
claim.    Ferrv  v.  Bank.  117. 

In  an  action  on  a  note  by  the  assignee,  there  being  some  evldenc« 
that  the  afsignee  was  not  a  bona  /tde  purchaser  without 
notice,  a  contemporaneous  contract  with  the  eiecutlon  of 
tbe  note  1e  competent  evidence  on  the  question  of  considera- 
tion. Lotiin  V.  Hill.  105. 
NEGRO.  See  "Grand  Jury." 
NEW  TRIAL. 

Where,  on  the  trial  of  a  person  for  murder,  duriog  the  cloaing 
argument  tor  the  prisoner,  about  one  hundred  persons  leave 
the  court-room  and  a  fire  alarm  le  given,  the  trial  Judge, 
Bnding  as  a  fact  that  tbeee  demonstrations  were  made  for 
the  purpose  of  breaking  tbe  force  of  the  argument  of  coun- 
sel, a  new  trial  will  be  granted.    Stale  v.  Wilcx.  707. 

The  improper  remarko'  of  the  solicitor  in  this  case  constitute 
ground  for  a  new  trial.     State  v.  Tuten,  701. 

Where  the  language  of  an  Instruction  ts  too  broad,  and  is  cal- 
culated, If  not  intended,  to  mislead,  and  may  have  misled  the 
Jury,  a  new  trial  will  be  granted.     Fleming  v.  Railroad,  47S. 

The  permitting  ol  the  introduction  ot  a  mass  of  incompetent 
evidence  (as  in  this  caee)  and  It  not  being  withdrawn  by 
the  trial  Judge  until  alter  the  argument  of  counsel  on  both 
sides  is  closed,  is  error  for  wblcb  a  new  trial  will  be  granted, 
Qattii  V.  Kilffo,  199. 


NEW  TRIAL— Continued. 

A  new  trial  may  be  Kranted  ia  an  action  for  divorce  on  tbe  isnies 
of  adultery  hj  plalDtlS  without  granting  It  on  the  lasues  of 
desertion  by  tbe  defendant,  and  judgment  abould  be  rendered 
upon  tbe  verdict  as  to  desertion.    Hall  v.  Hall,  186. 

Where  the  verdict  on  a  plea  of  former  conviction  Is  contrary  to 
the  weight  of  evidence,  the  trial  court  may  set  aside  the 
verdict  and  order  a  new  trial.    State  v.  ElliKOrth.  773. 

The  permitting  of  the  Introduction  of  a  tnaHS  of  Incompetent 
evidence  (as  In  this  case)  and  It  not  being  withdrawn  by 
the  trial  Judge  until  after  the  argument  of  counsel  on  both 
rides  Is  closed,  la  error  for  which  a  new  trial  will  be  granted. 
aaltu  V.  Kilgo,  199. 
NONSUIT. 

The  refusal  of  Judgment  upon  a  complaint  and  answer  is  not 
appealable.  An  exception  to  the  refusal  should  be  noted,  to 
be  considered  on  appeal  from  tbe  final  Judgment.  Duffy  v. 
Meadoics,  31. 

The  supreme  court  may  consider  the  points  Intended  to  be  pre- 
sented, though  the  appeal  Is  dismissed.  Meektnt  v.  Bail- 
road,  I. 

On  a  motion  for  a  nonmlt,  the  evidence  of  the  plaintiff  must  be 
accepted  as  true,  and  all  the  evidence  must  be  construed  in 
the  most  favorable  light  to  him.    House  v.  Railroad,  103. 

Where  a  defendant  Introduces  evidence  after  making  a  motton 
to  dismiss  at  close  ol  evidence  for  plaintiff,  he  thereby 
waives  any  rights  he  had  under  said  motion.  Railiff  v.  Bai- 
liff, 425. 

A  new  action  may  be  commenced  in  all  cases  within  one  year 
after  nonsulL    Meekint  v.  JtailToad,  1. 

Where  a  perenn  Is  Injured  while  unloading  telephone  poles  from 
a  car,  and  there  Is  evidence  that  the  method  of  nnloadlns 
was  the  usual  one,  and  It  does  not  appear  that  there  la  any 
lack  of  hands  or  that  the  poles  are  loaded  In  an  unusual 
way,  a  nonsuit  Is  properly  granted.    Eecle  v.  Telephone  and 


NOTICE. 

4-  trustee  In  a  deed  of  trust,  applying  tbe  proceeds  ae  provided 
In  the  reglatered  deed,  la  not  chargeable  with  notice  that  the 
deed  was  Improperly  registered,  becauee  aa  attorney  he  had 
twelve  years  before  drawn  the  deed  of  trust.  Ooodyear  v. 
Cook.  3. 

A  local  Insurance  agent  Is  not  bound  by  a  rule  of  the  geoeral 
agent  as  to  payment  of  joint  commtssiODS,  of  which  rule  he 
had  no  knowledge.    Lane  v.  Boney,  375. 

It  Is  negligence  to  excavate  by  the  Bide  of_the  wall  Of  an  ad- 
joining land-owner  without  giving  notice  of  the  estent  and 
plan  of  the  proposed  excavation.    Davit  v.  SwrnmerHelA,  352. 

Where  one  of  two  local  agents  claim  half  the  commleslon  on  an 
Insurance  policy,  the  general  agent  \a  not  liable  for  such 
claim  II  he  had  paid  the  commission  to  the  one  forwarding 
the  application  without  knowledge  of  the  claim.  Lane  v. 
Raney,  375. 
NUISANCES. 

The  fact  that  odors  are  smelled  at  a  great  distance  and  are  un- 
pleasant and  objectionable.  Is  not  aufflcient  ground  for  an 
injunction  to  Interfere  with  the  business  from  which  the 
odors  arise.    Duffi/  v.  Meadotot,  31. 

A  guano  manufactory  wilt  not  be  declared  a  nuisance  per  ae 
unleaa  it  Is  so  situated  as  to  affect  the  health,  comfort  or 
property  of  those  who  live  in  the  community.  Duffy  v. 
Meadows,  31. 

o 

OBJECTIONS.     See  "Exceptions  and  Objectlone." 

OFFICIAL  BONDS.     See  "Bonds." 

OPINION  ON  EVIDENCE, 

In  an  action  againet  a  telegraph  company  for  negligence  In  de- 
livering a  message,  it  is  error  for  the  court  to  refer  Id  Its 
charge  to  the  "proverbial  slowness  of  the  messenger  bojf." 
Meadows  v.  Telegraph  Co.,  73. 

OPINION  EVIDENCE. 

Id  an  action  to  remove  trustees  for  failure  to  make  the  trust 
property  bring  Itn  full  value  by  selling  land  Instead  ot  cut- 
ting the  timber.  It  Is  admissible  to  show  by  an  experleuced 
lumberman  the  impracticability  of  removing  the  timber. 
Belding  v.  Archer^  887. 

ORDINANCES. 

An  ordinance  of  a  town  requiring  stores  to  be  closed  after  7:30 
in  the  evening  Is  invalid.    Btate  v.  Ray,  814. 


OSTEOPATHY.     See  "PhyaiclMiB  and  Surgeons." 

OUSTER. 

To  constitute  a  breach  of  warranty  there  must  be  an  ouster  or  t, 
dlaturbance  ot  tbe  poseesBlon,  and  a  Judgment  against  t 
grantee  Is  not  sufficient  Ravenal  v.  Ingram,  649. 
In  an  action  for  breach  of  a  covenant  of  warraaty,  to  defend  the 
title  against  all  pereoos  claiming  under  the  covenantor,  t 
failure  to  allege  that  tbe  party  alleged  to  have  recovered  tb« 
land  from  the  plaintiff  claimed  under  the  covenantor,  ren- 
ders tbe  complaint  defective,  which  defect  may  be  taken  ad- 
vantage of  at  any  time.  Ravenal  v.  Ingram,  549. 
A  defective  allegation  of  ouster,  tn  an  action  for  breach  of  cove- 
nant of  warranty,  will  be  treated  as  a  detective  statement  of 
a  good  cause  of  action  If  tbe  defendant  takes  no  exception 
thereto.    Ravenal  v.  Ingram,  5*9- 


PARENT  AND  CHILD. 

Where,  by  the  laws  of  the  domicile  of  the  parents  at  the  time  ot 
tbe  birth  of  their  bastard  child  and  ot  their  marriage,  tbeir 
marriage  legitimates  htm,  the  Tegltlmacy  attaches  at  the 
time  ot  the  marriage,  he  being  a  minor,  and  follows  him 
wherever  he  goes.    Fotcler  v.  Fotoler,  169. 

In  a  partition  proceeding,  wherein  tbe  defendant  asks  for  the 
retormatlon  ot  a  deed,  made  by  bis  father  to  himself,  an 
Illegitimate  son.  In  order  to  establish  a  meritorious  consid- 
eration, he  may  show  that  the  relation  ot  in  loco  parenttt 
existed  between  them.  FickeXt  v.  Oarrard,  195. 
PAROL  EVIDENCE.    See  "Evidence." 

Id  an  action  tor  the  specific  performance  of  a  contract  tor  the 
sale  ot  land,  parol  evidence  is  not  admlmlble  to  identify  the 
land  where  It  is  described  In  the  contract  to  convey  as  "your 
lot."     Farming  v.  Rochelle,  5G3. 

Tbe  contents  ot  a  paper  writing  collateral  to  tbe  Issues  is  prov- 
able without  producing  the  paper.     Belding  v.  Archer,  787, 

The  tact  that  a  person  searched  the  office  of  clerk  of  the  sapo- 
rlor  court  tor  a  docket  ot  a  Justice  of  the  peace,  without 
showing  that  the  papers  had  ever  been  there,  is  Ineufflclent 
to  render  parol  evidence  of  their  contents  admissible.  BmUh 
V.  Oarria,  34. 


PABTIBS. 

In  Bn  action  to  enforce  the  payment  of  on«  of  two  legacies,  thv 
otber  legatee  should  be  made  a  party.    Parker  v.  Oobb,  35. 

A  grant  can  not  be  set  aside  at  the  suit  of  a  Junior  grantee  on 
the  ground  of  fraud  practiced  on  the  state.  Benrj/  v.  M^- 
Gov,  686. 

A  warranty  Is  a  covenant  real  and  rune  with  the  eBtate,  and  can 
not  be  ssbiKned  or  separated  (rom  it.  Ravenal  v.  Ingrain^ 
549. 

A  grantee  without  warranty  may  maintain  an  action  against  b 
prior  grantor  with  warranty.    Ravenal  v.  Ingram,  649. 

A  covenant  of^eeizure  does  not  run  with  the  land,  and  may  be 
assigned  separate  from  it.    Ravenal  v.  Ingram..  549. 

An  agreement  assigning  the  right  to  sue  for  a  breach  of  a  cot*- 
nant  of  warranty,  without  consideration,  and  for  the  pur- 
pose of  hfingfng  suit,  Is  champertous,  and  the  assignee  can 
not  maintain  the  action,  he  not  being  the  real  party  in 
interest.    Ravenal  v.  Ingram,  549. 

The  beneficiaries  of  a  contract,  though  not  a  party  or  prlTT 
thereto,  may  maintain  an  action  thereon.  QaatonUs  v.  Enffi- 
neering  Co.,  363. 

A  tenant  in  common  may  maintain  ejectment  against  a  third 
person.     Bhelton  v.  Wilson,  499. 

The  making  of  certain  peraone  parties  defendant  on  motion  of 
the  plaintiff  is  discretionary  with  the  trial  Judge.  Betding 
V.  Arcker,  287, 

Where,  in  an  action  to  foreclose  a  mortgage  on  land  of  wife,  a 
summons  is  served  on  husband  and  one  on  wife,  returnable 
at  ditFerent  terms,  the  two  actions  not  being  consolidated, 
the  wife  is  not  bound  by  a  Judgment  in  the  action  in  which 
summons  was  served  on  husband,     Sioift  v.  Dixon,  42. 

Under  The  Code,  Sec.  18S3,  claimants  of  a  fund  arising  from  a 
partition  sale  are  the  proper  parties  to  sue  on  bond  of  the 
clerk  for  failure  of  clerk  to  pay  funds  paid  him  by  the  com- 
missioners In  partition,    Smith  v.  Patton,  396. 

PARTITION. 

Wbere  a  defendant  in  partition  proceedings  claims  title  by  ad- 
verse possession,  evidence  that  defendant  entered  as  tenant 
Is  competent.    Bullocfc  v.  Bullock,  29. 
A  deed  of  partition  conveys  no  title,  but  la  simply  a  s< 
the  unity  of  possession.    Harrington  v.  RawU,  3! 
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PAYMENTS.    See  "Negotiable  Instruments;"  "UmitaUons  of  Ac- 
tions." 

A  contract  by  an  agent  celling  machinery  to  take  lumber  in  pay- 
ment for  the  same  is  not  binding  on  the  principal  unless 
authorized  by  him.    Fay  v.  Causey,  350. 

There  Is  not  sufficient  evidence  in  this  case  to  be  submitted  to 
the  Jury  on  the  question  whether  the  notes  sued  on  had  been 
paid.    Fay  v.  Causey^  350. 

In  an  action  to  declare  a  person  a  trustee  under  a  parol  agree- 
ment to  convey  land  upon  the  payment  of  a  stipulated 
amount  and  for  an  accounting,  no  tender  is  necessary  before 
bringing  action.    Martin  v.  Bank,  121. 

Where  a  defendant  Insurance  company  admits  the  execution  of  a 
life  policy  and  the  death  of  the  assured,  the  burden  of  prov- 
ing that  the  policy  was  not  In  force  is  on  the  defendant 
Page  v.  Insurance  Co.,  115. 

The  possession  of  a  life  Insurance  policy  reciting  that  it  should 
not  be  delivered  till  the  payment  of  the  first  premium.  Is 
prima  facie  evidence  of  the  payment  thereof.  Page  v.  In- 
surance Co.,  115. 

The  acceptance  by  a  principal  of  a  check  from  an  agent,  accom- 
panied by  a  letter  recognizing  the  fact  that  such  check  will 
not  be  a  full  settlement  unless  so  accepted  by  the  principal, 
does  not  estop  the  principal  from  claiming  a  balance. 
Thomas  t?.  Gwyn,  460. 

In  an  action  on  a  negotiable  Instrument  a  letter  written  by  the 
defendant  to  the  agent  of  the  plaintiff,  referring  to  an  ac- 
count between  the  defendant  and  agent  of  the  plaintiff  and 
showing  the  credits  entered  on  the  notes,  is  some  evidence 
to  be  submitted  to  the  jury  that  the  credits  were  entered  by 
th  authority  of  the  defendant.    Bond  v.  Wilson,  505. 

PENALTIES. 

The  facts  in  this  case  are  not  sufficient  to  excuse  a  sheriff  from 
the  penalty  imposed  upon  him  for  failure  to  make  return 
of  process  delivered  to  him  twenty  days  before  the  Bitting  of 
the  court  to  which  the  same  Is  returnable.  Bell  v.  Wycoff, 
245. 

PENSIONS. 

A  pension  to  become  payable  in  the  future  Is  not  assignable. 
Oill  V.  Dixon,  87. 

PERSONAL  INJURIES.    See  "Negligence;"  "Master  and  Servant" 
A  complaint,  alleging  that  the  plaintiff  was  greatly  disturbed  in 


PERSONAL  INJURIES— CowWnwed. 

body  and  mind  to  her  damage,  Bufficientlir  allegee  a  porsooftl 
Injury.    Watkim  v.  Mfg.  Co.,  536. 

An  action  for  damages  will  He  tor  physical  Injury  or  dlBeaee  re- 
sulting from  fright  or  neiroua  shocks  caused  by  negligent 
acts.    Watkina  v.  Mfg.  Co.,  536. 
PERSONAL  PROPERTY. 

Where  a  corporation  or  partnership  has  Its  place  of  business  in 
one  town  with  part  of  Its  perfsonal  property  stored  in  an- 
otber  town,  mich  property  Is  only  taxable  In  the  town  where 
Its  place  of  business  Is  located.     Winston  v.  Salem.  404. 
PETITION.    See  "RemoTal  of  Causes." 
PHYSICIANS  AND  SURGEONS. 

An  osteopath  is  not  required  to  secure  license  to  practice  his  pro- 
fession.   State  V.  McEnight,  717. 

Under  The  Code,  Sec.  1416,  medical  services  rendered  the  wife, 
child  or  tenant  of  the  deceased,  Is  not  a  preferred  debt. 
Baker  v.  Dawion,  227. 
PLEADINGS.    See     "Amendment;"     "Demurrer;"     "Verification;" 
"Issues." 

A  petition  for  the  removal  of  a  cause  from  a  state  to  a.  federal 
court  must  be  filed  within  the  time  fixed  by  the  federal 
statute,  though  the  time  tor  filing  pleadfngs  In  the  state 
court  Is  extended.    Lewit  v.  BteamgMp  Co.,  652. 

The  Issues  submitted  In  this  case  were  ratma  by  the  pleadings. 
Watkina  v.  Mfg.  Co.,  E36. 

In  an  action  for  personal  Injuries,  the  defense  of  assumption  of 
risk  must  t>e  pleaded.    Dorsett  v.  Mfg.  Co.,  254. 

Ejectment  may  be  brought  to  recover  land  on  an  equitable  title, 
though  no  facts  constituting  the  equity  are  alleged  In  the 
complaint,  where  a  court  of  competent  Jurisdiction  would 
order  a  correction  of  the  detect  in  an  ex  parte  proceeding. 
TVestfett  V.  Adams.  379. 

In  an  action  for  damages  to  buildings  removed  from  land  con- 
demned for  public  use,  there  being  no  allegation  as  to  dam- 
ages for  coat  of  raising  buildings  after  being  removed, 
nothing  can  Iw  recovered  therefor.  Lamb  v.  ElUiabeth  City, 
341. 

Where  refusal  of  trial  court  to  allow  an  amendment  to  pleadings 
is  put  upon  the  ground  of  a  want  of  power,  It  is  reviewable. 
Martin  v.  Bank,  121. 

Where  an  amendment  to  pleadings  is  such  a»  to  cause  surprise. 


900  INDEX. 


PLEADINGS— Continued. 

The  trial  court  has  the  right  to  allow  an  amendment  where  it 
makes  no  change  in  the  cause  of  action.  Martin  v.  Bank,  121. 

Where  an  answer  admits  facts  alleged  in  the  complaint,  sach  ad- 
missions may  be  considered  by  the  trial  court  to  determine 
whether  the  pleadings  ralfie  an  issue,  though  the  answer  is 
not  put  in  evidence.    Page  v.  Insurance  Co,,  115. 

Where  a  party  excepts  to  an  order  of  reference  made  before  the 
filing  of  pleadings,  he  is  entitled  to  a  jury  trial.  Kerr  v. 
Hicks,  90. 

An  order  of  reference  can  not  be  made  until  pleadings  are  filed. 
Kerr  v.  Hicks,  90. 

The  trial  court  may  permit  an  answer  to  be  filed  after  the  su- 
preme court  has  decided  that  Judgment  by  default  should 
have  been  entered  for  the  plaintiff.    Cook  v.  Bank,  96. 

The  extension  of  time  to  answer  and  file  a  defense  bond,  is  dis- 
cretionary with  the  court  and  not  reviewable.  White  v. 
Lokey,  72. 

A  petition  for  the  removal  of  an  action  from  a  state  to  a  federal 
court  on  account  of  a  diversity  of  citizenship,  which  fails  to 
specifically  state  that  the  defendant  is  a  corporation  existing 
under  the  laws  of  another  state,  naming  the  state,  is  defec- 
tive.   Lewis  V.  Steamship  Go.^  652. 

The  extension  of  time  to  answer  after  the  time  limited  is  discre- 
tionary with  the  trial  judge  and  is  not  reviewable.  Best  v. 
Mortgage  Co.,  70. 

In  an  action  to  recover  salvage  for  saving  a  vessel,  a  defense 
that  the  contract  is  ultra  vires  is  in  the  nature  of  a  plea  of 
confession  and  avoidance.    Lewis  v.  Steamship  Co.,  652. 

A  complaint,  alleging  that  the  plaintiff  was  greatly  disturbed  in 
body  and  mind  to  her  damage,  sufficiently  alleges  a  personal 
injury.     Watkins  v.  Mfg.  Co.,  536. 

In  ejectment  the  defendant  may  show,  under  the  general  denial, 
title  by  adverse  possession  under  color  of  title,  without 
specially  pleading  the  title.    Shelton  v.  Wilson,  499. 

In  this  case  the  evidence  offered  by  the  plaintiff  does  not  sustain 
the  allegations  of  the  complaint  as  to  the  negligence  of  the 
defendant.    Kiser  v.  Barytes  Co.,  595. 

A  complaint  in  an  action  for  damages  for  personal  injuries  to 
an  employee,  through  the  incompetency  of  a  vice-principal, 
must  allege  that  the  employer  had  knowledge  of  such  in- 
competency.   Harris  v.  Quarry  Co.,  553. 


PLEADINGS— Continued. 

In  an  action  for  dam&gee  for  personal  Injuries,  there  being  no 
allegation  In  the  complaint  that  the  injury  of  the  plaintiff 
was  caused  by  the  negligence  of  the  defendant  compaoy  act- 
ing through  Its  vice-principal,  or  that  he  wae  aucb  yica- 
principal,  having  anthority  to  employ  and  dlBcbarge  bands, 
proof  of  these  averments  is  not  admissible.  Harris  v.  Quarry 
Co.,  653. 
In  an  action  tor  breach  of  a  covenant  of  warranty,  to  defend  tbe 
title  against  all  i>ersons  claiming  under  the  covenantoT,  a 
failure  to  allege  that  the  party  alleged  to  have  recovered 
the  land  from  the  plaintiff  claimed  under  the  covenantor, 
renders  the  complaint  defective,  which  defect  may  be  taken 
advantage  of  at  any  time.    Ravenal  v.  Inj^ram,  549. 

A  detective  allegation  of  ouster.  In  an  action  for  breach  of  covs- 
nant  of  warranty,  will  be  treated  as  a  defective  statement  ot 
a  good  cause  of  action  If  the  defendant  takes  no  eiceptlon 
thereto.    Ravenat  v.  Ingram,  549. 

A  general  denial  by  the  detendant  of  the  right  of  plaintiff  to  rs' 
cover,  cures  the  failure  of  the  plalntlB  to  allege  a  tender  be- 
fore action  brought.     Martin  v.  Bank,  121. 

The  defect  of  the  answer,  setting  up  the  defense  at  fraud,  from 
failure  to  allege  the  knowledge  of  the  plaintiff  of  tbe  fraud, 
Is  waived  by  failure  of  plaintiff  to  demur.    Printing  Co.  v. 
UcAden.  178. 
PREMEDITATION.     See  "Homicide." 
PREMIUMS.    See  "Insurance." 
PRESUMPTIONS.    See  "Evidence." 

Where  property  is  destroyed  by  sparks  from  a  railroad  engine, 
the  burden  of  proof  Is  shifted  to  tbe  railroad  company  to 
rebut  the  presumption  of  negligence.  Hosiery  Oo.  v.  Rail- 
road. 238. 

Tbe  delivery  of  a  deed  will  not  be  presumed  from  the  acknowl- 
edgment of  the  husband  and  the  acknowledgment  and  prlv? 
examination  of  the  wife.    Tarlton  v.  Origgs,  216. 

THe  presumption  that  a  refusal  to  allow  an  amendment  to  plead- 
ings was  made  in  the  discretion  of  the  court,  Is  rebutted  by 
tbe  statement  of  the  trial  Judrrc  to  the  contrary  in  the  case 
on  appeal.    Ayer^  r.  .''(  it!^-.  rn. 

An  instruction  that  the  adverse  possession  of  land  for  more  than 
thirty  years,  gives  title,  notwithstanding  the  possession  has 
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PRESUMPTIONS— OonrtnttCd. 

been  at  intervalB  interrupted,  and  that  the  occupancy  of  the 
claimants  was  not  connected,  is  erroneous  Brinkley  v. 
Smith,  130. 

Where  property  is  bought  with  money  belonging  to  the  husband 
and  the  deed  is  made  to  the  wife  without  the  consent  or 
knowledge  of  the  husband,  the  presumption  is,  that  it  was  a 
gift  to  the  wife,  but  this  is  a  presumption  of  fact,  which  may 
be  rebutted.    Flanner  v.  Butler,  155. 

The  constitutional  provision  that  the  yeas  and  nays  on  the  see- 
ond  and  third  i  eadings  of  a  bill  to  raise  money  by  taxation 
or  by  borrowing  shall  be  entered  on  the  Journal  is  manda- 
tory, and  the  failure  to  record  those  voting  nay  on  snch  a 

,  bill  renders  the  act  void,  and  if  no  one  votes  in  the  nega- 
tive, the  Journal  should  so  state.    Debnam  v.  Chitty,  657. 

PRINCIPAL  AND  AGENT.     See  "Agency." 

On  a  motion  to  set  aside  a  Judgment  for  excusable  neglect,  the 
facts  in  this  case  constitute  neglect  on  the  part  of  the  agent 
of  the  defendant,  and  the  neglect  of  the  agent  being  the 
neglect  of  the  defendant,  his  principal,  it  was  inexcusable 
and  the  motion  properly  refused.  Morris  v.  Insurance  Co^ 
212. 

PRINCIPAL  AND  SURETY. 

One  who  is  about  to  become  a  surety  with  others  may  stipulate 
with  the  principal,  without  the  knowledge  of  the  other  sure- 
ties, for  a  separate  indemnity  for  his  own  benefit.  Comr 
missioners  f .  NicholSt  501. 

In  an  action  to  restrain  the  foreclosure  of  a  mortgage  given  by 
sureties  to  secure  the  debt  of  the  principal,  it  being  alleged 
that  an  extension  was  granted  the  principal  without  the 
consent  of  the  sureties,  the  sale  will  be  restrained  until  the 
final  hearing.    Smith  v.  Parker^  470. 

Where,  in  an  action  to  restrain  a  sale  under  a  mortgage,  it  is 
alleged  that  the  mortgagor  had  mortgaged  her  land  as  surety 
for  her  husband  and  an  extension  of  time  had  been  granted 
him,  a  temporary  restraining  order  should  be  continued  to 
the  final  hearing.    Harrington  v.  Ratals,  39. 

A  surety  of  a  contractor  is  entitled  to  have  funds  in  the  hands 
of  a  town  applicable  to  the  contract  between  the  contractor 
and  the  town  applied  in  satisfaction  of  claims  secured  by 
the  bond  as  against  other  general  creditors  of  the  con- 
tractor.   Oastonia  v.  Engineering  Co,,  359. 


PROBABLE  CAUSE, 

The  voluntary  waiving  of  a  prellmlDarr  examination  before  a 
committing  magletrate  Is  prima  facie  evidence  of  probable 
cause,  which  may,  however,  be  rebutted.  Jones  v.  Railroad, 
133. 

PROBATE.    See  "Deeds." 

PUBLIC  OFFICERS.     See  "Bonds." 

PUBLIC  ROADS.    See  "Highways." 

PURQINQ  JURY.     See  "Jury." 


QUASHAL.     See  "Indictment" 

A  motion  to  quash  an  indictment  agaiuE^  a  negro  is  the  proper 
remedy  where  negroes  have  been  excluded  from  tlie  grand 
jury  solely  on  the  ground  of  color.    State  v.  Peoples,  784. 

The  merely  purging  the  Jury  list  of  the  names  of  thoBe  who  had 
not  paid  their  taxes,  wltbout  adding  any  new  names  thereto, 
do^  not  vitiate  the  venire  In  the  absence  of  bad  faith  or 
corruption  on  the  part  of  the  county  commissioners.  State 
V.  Dixon,  SOS. 
QUESTIONS  FOR  COURT. 

Where  a  certain  river  Is  made  by  the  legislature  a  boundary  of  a 
county,  the  court  will  take  Judicial  notice  that  a  "cut-off" 
of  the  river  is  not  a  part  of  the  boundary.  Rotiineon  v. 
Lamb.  229. 

Whether  an  Infant  has  the  capacity  to  testify.  Is  a  matter  Id  the 
discretion  of  the  court  and  Is  not  reviewable.  Btate  v.  Fin- 
ger, 781. 

QUESTIONS  FOR  JURY. 

In  this  action  for  personal  Injuries,  a  release  being  Bet  up  and 
there  being  more  than  a  eclntilla  of  evidence  tending  to 
show  fraud,  the  question  of  fraud  In  procuring  the  release 
was  properly  left  to  the  Jury.    Dorsett  v.  Mfg.  Co.,  254. 

In  ejectment,  where  land  In  eltuated  with  respect  to  a  dividing 
line  between  parties  as  mentioned  In  a  will,  iB  a  question 
for  the  Jury.    McLean  v.  Bvllard,  27B. 

In  an  action  to  remove  trueteea  for  breach  of  the  trust,  It  Is  a 
question  for  the  Jury  whether  the  trustees  acted  In  good 
faith  and  exercised  a  sound  discretion  In  the  performance  of 
the  duties  Imposed  upon  them  by  the  deed  of  trust.  Beld- 
ing  V.  Archer,  287. 


LCtUKjJk.. 


QUESTIONS  FOR  JURY— Conltnued. 

Where  certain  coatracta,  as  in  tble  case,  conetltnle,  as  a  ouUv 
of  law,  tbe  relation  of  agency,  the  subrolBsIon  ot  the  qDe» 
tlon  of  agency  to  the  Jury,  Is  taarmlees  It  the  Jnry  finda  thM 
the  relation  exiaUi.    Petteway  v.  llclntyre,  432. 

Where  there  Ib  eTidence  tending  to  show  that  an  injnred  em- 
rloyee  did  not  have  a  reasonably  safe  place  to  work,  tha 
question  whether  the  place  was  reasonably  safe  was  properly 
left  to  tbe  Jury.    Dortetl  v.  Mfg.  Co.,  254, 

In  an  Indlcttnent  for  an  escape,  there  being  eTidence  that  th« 
officer  tried  In  good  faith  to  prevent  It.  tbe  question  ot  good 
faith  and  diligence  of  the  officer  are  matters  for  the  jnry. 
State  V.  Blacklev,  72S. 

In  an  action  against  a  railroad  company  for  personal  injuries 
tbe  burden  of  proving  contributory  negligence  being  on  the 
defendant,  the  trial  court  can  not  direct  a  verdict  for  the 
defendant.    House  v.  Railroad^  103. 

In  an  action  against  a  railroad  company  for  personal  injuries, 
the  question  of  contributory  negligence  Is  for  the  Jury  If 
there  Is  a  conflict  in  the  evidence.  Hou»e  v.  Railroad,  lOS. 
QUO  WARRANTO. 

Judgmwt  as  to  the  title  to  an  office  in  a  quo  warranto  proceed- 
ing is  not  an  estoppel  to  an  independent  action  to  recover 
the  fees  of  the  office.    McCalt  v.  Zachary,  466. 

An  action  for  tbe  fees  of  an  office  and  one  on  the  bond  given  in 
the  quo  warranto  proceedings  may  be  Joined.  McCall  v. 
Zachary,  466. 

Where  an  action  Is  brought  to  recover  tbe  fees  of  an  office 
amounting  to  $500,  and  In  the  same  action  Judgment  is 
asked  against  the  sureties  on  a  f200  bond,  given  in  a  qw> 
warranto  proceeding,  the  superior  court  lias  JurlsdietloD. 
XcCalt  V.  Zacliarv,  466. 

R 

RAILROADS.    See    "Damages;"    "Leases:"    "Logs   and    Logging;" 

"Master  and  Servant;"  "Negligence." 

Where  a  person  goes  upon  a  ralli 

preaching  train,  Jumps  and  1 

before  reaching  the  trestle,  th 

llgence.     Weeks  v.  Railroad,  ' 

Where  a  person  sells  standing  tin 

ing  It  the  right  to  construct  i 


EAILBOADS— ConMnued. 

the  companj'  Is  not  liable  for  damage  caused  by  Are  com- 
muDicated  by  its  engine,  If  properly  equipped  and  operated. 
Simpson  V.  Lumber  Co..  518. 

Where  a.  rule  of  a  railroad  company  (orblda  an  employee  from 
making  couplings  of  cars'  otherwise  than  by  a  etlcb,  sucb 
rule  does  not  literally  prohibit  the  employee  from  going  bo- 
tween  an  engine  and  car  to  couple  tbem,  It  it  is  practically 
impossible  to  make  the  coupling  with  a  stick.  Fleming  v. 
RailroaS,  476. 

The  failure  to  equip  a  locomotive  with  an  automatic  coupler  in 
general  use  Is  negligence,  as  much  as  a  failure  to  so  equip 
a  car.    Fleminff  v.  Railroad,  476. 

A  person  who  goes  upon  a  railroad  trestle  is  guilty  of  negligence. 
Weeks  V.  Railroaa.  78. 

Where  the  charter  of  a  railroad  company  provides  that  an  action 
for  damagec  for  land  taken  for  right  of  way  shall  be  brought 
within  two  years  from  the  completion  of  the  road,  a  husband 
against  whom  the  statute  bad  run,  by  conveying  the  land  to 
his  wife,  does  not  give  her  a  cause  of  action.  Dargan  v. 
Railroad.  623. 

Where  the  chari«r  of  a  railroad  company  provides  a  way  of  re- 
dress for  damages  for  land  taken  under  the  power  of  emi- 
nent domain,  the  statutory  remedy  superBedes  the  common 
law  remedy.    Dargan  v.  Railroad,  623. 

Where  wood  Is  piled  on  the  right  of  way  of  a  railroad  by  ita 
consent,  and  fire  Is  communicated  to  the  wood  by  means  of 
inflammable  material  on  the  right  of  way,  the  railroad  com- 
pany Is  liable  for  the  destruction  of  the  wood.  lAvermon  t>. 
Railroad,  527. 

In  an  action  tor  damages  by  fire,  caused  by  a  railroad  engine,  the 
permitting  of  the  track  and  right  of  way  to  become  covered 
with  dead  grass  and  combustible  material.  Is  at  least  evi- 
dence ot  negligence  on  the  part  of  the  railroad.  lAvermon 
V.  Railroad.  527. 

Where  the  charter  of  a  railroad  company  authorizes  it  to  pro- 
cure a  right  of  way  by  purchase  or  condemnation,  any  sub- 
sequent use  by  the  owner  of  land  condemned  thereunder  Is 
subject  to  the  after  necesEiity  of  the  use  of  the  land  by  the 
company  for  the  purposes  granted  under  the  charter.  Sar- 
gan  v.  Bailroad,  623. 

It  is  error  to  submit  an  Issue  as  to  assumption  ot  risk,  where 
the  cause  of  action  Is  for  Injury  sustained  In  the  course  of 


RA.ILROA  DS— Continued. 

employment  by  a  railroad  employee.  Mott  v.  Railtoag  Cq^ 
234. 
Tbe  failure  of  ft  rallroftd  compftny  to  equip  Its  care  and  engjnefl 
with  modern  aelf-couptlDS  devices  U  a  contlaulng  ne^- 
gecce.  and  there  can  be  no  contributory  negligence  b^  the 
employee  which  will  dlecharfCA  the  llabilltv  of  the  master. 
Fleming  v. 
RAPE. 
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RBFBRENCBS — Oontlnued. 

Where,  upon  Ibbuob  found  by  a  Jury,  it  la  neceeaary  to  have  an 

account  taken,  and  an  order  ot  reference  la  made,  an  appeal 

therefrom    is   premature   if   taken   before   final  Judgment 

Shankle  v.  Whitley,  16S. 
The  trial  judge  may  i»ermlt  exceptiona  to  report  of  referee  at  an> 

time  before  Judgment.    Kerr  v.  Eicks,  90. 
An  order  of  reference  can  not  be  made  until  pleadlnga  are  Bled. 

Kerr  v.  Eicks,  90,' 
Where  there  In  a  reference  of  a  case,  evidence  before  the  Jury  is 

not  restricted  to  the  evidence  heard  by  the  referee.    Kerr  v. 

Hicks.  90. 
An  objection  that  commlaaloner  to  take  depoaltions  was  related 

to  one  ot  the  parties,  must  be  taken  at  time  ot  opening  such 

depoBltlona  before  the  clerk.    Kerr  v.  Hicka,  90. 

RBHBARINGS. 

The  supreme  court  will  not  tx  mero  mofu  review  a  former  de- 
cision upon  a  aecond  appeal  in  the  same  ctme.  Beit  v.  Mort- 
gage Co.,  70, 

Where  a  matter  of  law  has  been  decided  by  the  supreme  court  it 
can  be  reviewed  only  on  a  rehearing,  and  can  not  be  again 
questioned  In  the  same  case  on  a  subsequent  appeal.  Jonet 
V.  Railroai,  133. 


Where  the  language  ot  an  instruction  is  too  broad,  and  Is  calcu- 
lated, If  not  Intended,  to  mislead,  and  may  have  misted  the 
jury,  a  new  trial  will  be  granted.  Fleining  v.  Railway  Co., 
476. 

A  release  of  a  eiierlff  from  liability  for  trespass  In  executing  a 
writ  of  posseBBlon  releases  the  plaintiff  in  the  writ.  BumM 
V.  Womble,  173. 

In  this  action  for  personal  Injuries,  a  release  being  set  up  and 
there  being  more  than  a  scintilla  ot  evidence  tending  to 
show  fraud,  the  question  of  fraud  In  procuring  the  release 
was  properly  left  to  the  Jury.    Dorsett  v.  Mfg.  Co.,  264. 

Where  a  person  seeks  to  avoid  a  release  on  account  of  fraud,  it 
Is  competent  to  Impeach  a  witness,  to  ask  him  on  cross- 
examination  whether  he  had  not  witnessed  several  other  re- 
leases of  the  same  character  for  the  same  parly.  Dortett  v. 
Mfg.  Co.,  254. 

Inadequacy  ot  consideration  alone  is  not  sulBclent  to  set  aside  a 


RELEASES — Continued. 

releaM,  uDlesa  auch  conalderatlon  1b  bo  Inadequate  as  to 
Bhock  the  moral  eensea,  but  It  ma;  be  considered  along  with 
otber  evidence  aa  tending  to  sbov  fraud.  Dortett  v.  Ufa. 
Co..  254. 

REMEDIES.     See  "Eminent  Domain." 

REMOVAL  OF  CAUSES. 

A  petition  tor  tbe  removal  of  an  action  [ram  a  state  to  a  ledenl 
court  on  account  ol  a  dlTerettr  ot  citizenship,  which  (ails  to 
apeciflcallr  atate  that  the  detendant  la  a  corporation  exlBttng 
under  the  laws  of  another  atate,  naming  the  state,  is  de- 
tective. l.ewii  V.  Steamthijf  Co.,  652. 
A  petition  tor  the  removal  of  a  cause  from  a  state  to  a  tedenJ 
court  must  be  filed  within  tbe  time  flzed  by  the  federaJ 
statute,  though  the  time  for  filing  pleadings  in  the  stats 
court  is  extended.  Lewi*  v.  Bteinii*hip  Co.,  662. 
Where  a  foreign  corporation  domestlcatea  under  Acts  1S99,  Chap. 
62,  It  becomes  a  corporation  resident  here  and  can  not  re- 
move an  action  to  the  federal  courts  on  the  ground  of  local 
prejudice.  Beacli  v.  Bailioay  Co.,  399. 
Tbe  removal  of  a  case  from  one  county  to  another  for  tlie  con- 
venience ot  witnesses  ia  dlacretlonary  with  the  trial  Judge. 
Belding  v.  Archer,  287. 

RESTRAINING  ORDER.    See  "InJuncUon." 

RESTRAINT  OF  TRADE, 

A  provision  In  a  contract  of  sale  ot  a  bnalneas  of  mannfactnrlng 
lumber  and  ginning  cotton  that  the  seller  would  not  engage 
in  the  same  business  In  any  territory  In  which  the  seller 
bad  secured  patronage,  la  void  tor  Indefinltenesa  aa  to  ter- 
ritory.   Bhute  V.  Heath,  2S1. 

RESULTING  TRUST.    See  'TruaU  and  Trustees." 

RIGHT  OF  WAY.    See  "Railroads." 

ROADS.    See  "Highways."  ^ 

RULES  OP  SUPREME  COURT. 

A  motion  by  the  appellee  to  docket  and  dismiss,  made  before  the 
docketing  of  the  transcript,  though  not  at  the  flrat  oppor 
tunity,  will  be  allowed.  Worth  v.  Wilmington.  B32. 
Where  the  trial  Judge  falls  to  settle  a  case  on  appeal,  so  that  tbe 
transcript  may  be  docketed  seven  days  before  tbe  call  of  the 
dMrict,  the  appellant  must  docket  so  much  of  the  record  as 
be  can  obtain,  or  If  none  Is  obtainable,  make  affidavit  ot  that 
toct  and  move  for  certiorari.    Worth  v.  Wilminoton,  612. 


8ALARIES. 

Where  the  constitution  provides  that  the  galarles  ol  Judges  shall 
not  be  dtmlnlBhed  during  their  conttnuance  In  office,  the 
salaries  are  exempt  trom  taxation.  Matter  of  Taxation  of 
Batariei  of  Judges,  692. 

BALBS.    See  "Contracts." 

The  trust  deed  herein  set  out  authorizes  the  trustees  jointly  to 
sell  a  part  ot  the  lands  at  private  s^le.  Belding  v.  Archer, 
2S7. 

Where  a  mortgagee  conveys  land,  the  vendee  gets  onlf  an  equit- 
able title,  and  a  deed  of  a  sheriff  to  a  purchaser  at  a  sale 
under  ezecntlon  against  the  vendee  ot  the  mortgagee  con- 
veys no  title.    Johnston  v.  Case,  491. 

SALVAGE.    See  "Admiralty." 

SEALS. 

A  paper  writing  without  a  seal,  though  registered  as  a  deed,  con. 
veys  nothing,  and  Is  not  admissible  In  evidence  to  show  color 
of  title.    Johnston  v.  Case,  491. 

A  deed  ol  an  aBsIgnee  of  a  banhrupt  is  competent  evidence  as  a 
llTik  In  a  chain  of  title  to  land,  though  not  sealed,  where  the 
bankruptcy  proceedings  show  the  authority  ol  the  assignee 
to  execute  the  deed.     Westfelt  v.  Adams,  379. 

The  certificate  of  probate  to  a  deed  need  not  have  a  seal  If  not 
required  by  statute  at  the  date  o(  the  execution  or  registra- 
tion of  the  deed.    WestfeU  v.  AAams,  379. 
SEIZURE.    See  "Covenants." 
SERVICE  OF  PROCESS. 

In  attachment.  The  Code,  Sec.  218,  requires  the  Issuance  and 
return  of  summons  not  served  as  a  basis  tor  publication  of 
summons.    McClure  v.  Fellows,  509. 

The  facts  in  this  case  are  not  sufficient  to  excuse  a  sheriff  from 
the  penalty  imposed  upon  him  for  failure  to  make  return  of 
process  delivered  to  him  twenty  days  before  the  sitting  ot 
the  court  to  which  the  same  Is  returnable.  Bell  v.  Wycoff. 
24G. 

A  summons  leeued  by  a  Justice  of  tbe  peace  against  a  non>resl' 
dent  corporation  need  not  be  served  ten  days  before  the  trial 
where  served  on  the  secretary  of  the  state  corporation  com- 
mission, the  non-resident  corporation  not  having  appointed 
an  agent  In  this  state  upon  whom  serrtce  could  be  made. 
William*  V.  B.  and  L.  Association.  267. 


STREET  RAILWAYS. 

tn  an  action  against  a  street  railway  company,  for  an  aeeault  by 
ita  motorman,  to  render  the  company  liable  tbe  por»in  In- 
jured muBt  be  a  passenger  on  tbe  car  of  tbe  company  at  the 
time  of  the  assault,  or  gtlll  within  the  sphere  of  Its  protec- 
tion, or  the  employee  must  be  acting  at  the  time  within  tbe 
scope  ot  hla  employment  on  the  car  of  the  company.  Palmer 
V.  Railtoay  and  Electric  Co.,  2S0. 
SUMMONS. 

In  attachment.  The  Code,  Sec.  21S.  requires  tbe  IsGuance  and 
return  of  summons  not  aerveA  as  a  basis  for  publication  of 
summooB.     JlfcCTure  v.  Fellows,  509, 

Service  of  summons  on  tbe  president  of  a  foreign  corporation  is 
valid,  if  made  within  tbe  state,  whether  the  president  Is  in 
tbe  state  on  private  or  official  business.    Jester  v.  Bteam 
Packet  Co..  54. 
SUPERIOR  COURT. 

Where  an  action  Is  brought  to  recover  the  tees  of  an  office 
amounting  to  $500.  and  In  the  same  action  judgment  is 
asked  against  the  sureties  on  a  fSOO  bond,  given  In  a  quo 
warranto  proceeding,  tbe  superior  court  has  jurisdiction. 
McCall  V.  Zachary,  466. 

Where  a  justice  of  the  peace  has  no  jurisdiction  Of  a  criminal 
action  heard  by  him,  owing  to  the  amount  Involved,  the 
superior  court  acquires  do  jurisdiction  on  appeal  If  tried 
on  tbe  warrant.    Btate  v.  Wiseman,  795. 

SURETY.    See  "Principal  and  Surety." 

T 
TAXATION. 

Where  a  corporation  or  partnership  has  Its  place  of  business  In 
one  town  with  part  of  Its  personal  property  stored  In  an- 
other town,  such  property  Ib  only  taxable  in  tbe  town  where 
its  place  of  business  is  located.     Winston  v.  Balem,  404. 

Where  the  constitution  provides  tEat  the  salaries  of  Judges  shall 
not  be  diminished  during  their  continuance  In  offlce,  the 
salaries  are  exempt  from  taxation.  Taxation  ot  Balariea  of 
Judges.  692. 

The  constitutional  provision  that  the  yeas  and  nayB  on  the  tiec- 
ond  and  third  readings  of  a  bill  to  raise  money  by  taxation 
or  by  borrowing  shall  be  entered  on  the  journal  Is  manda- 
tory, and  the  failure  to  record  those  voting  nay  on  such  a 
bill  renders  tbe  act  void,  and  if  no  one  votes  In  the  nega- 
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TELEGRAPHS. 

Where  a  telegram  to  a  person  Is  addressed  in  care  of  a  corpofm- 
tion,  a  deliyery  to  an  agent  of  the  corporation  is  sufficient. 
Leiler  v.  Telegraph  Co.^  355. 

In  an  action  to  recover  damages  for  the  maintenance  of  tele- 
graph poles  on  land,  the  evidence  of  a  witness,  an  adjaoeot 
land-owner,  that  he  would  not  have  the  poles  across  liis  land 
for  several  hundred  dollars,  was  incompetent.  PhiUipM  v. 
Telegraph  Co.,  22h. 

In  an  action  against  a  telegraph  company  for  negligence  in  de- 
livering a  message,  it  is  error  for  the  court  to  refer  in  its 
charge  to  the  ^'proverbial  slotoness  of  the  messenger  bop."' 
Meadows  v.  Telegraph  Co.,  73. 

Where  a  telegram  to  a  person  is  addressed  in  care  of  a  corpom- 
tion,  it  is  not  the  duty  of  the  telegraph  company  to  inform 
the  agent  of  the  corporation  to  whom  it  is  delivered,  of  Its 
contents.    Lefler  v.  Telegraph  Co.,  355. 

TELEPHONES. 

Where  a  person  is  injured  while  unloading  telephone  poles  from 
a  car,  and  there  ie  evidence  that  the  method  of  unloading 
was  the  usual  one,  and  it  does  not  appear  that  there  is  any 
lack  of  hands  or  that  the  poles  are  loaded  in  an  unnsnal 
way,  a  nonsuit  is  properly  granted.  Keck  v.  Telephone  and 
Telegraph  Co.,  277. 

TENANCY  IN  COMMON. 

A  tenant  in  common  may  maintain  ejectment  against  a  third 
per£X>n.     Shelton  v.  Wilson^  499. 

The  possession  by  one  of  several  tenants  in  common  of  land  is 
sufficient  to  defeat  the  claim  of  adverse  possession  by  a 
third  person.    Johnston  v.  Case^  491. 

A  deed  conveying  land  to  J.  and  W.  and  their  heirs,  W.  not  to 
come  into  possession  of  said  land  until  after  the  death  of  J., 
conveys  the  land  to  J.  and  W.  as  tenants  in  common,  with 
possession  in  J.  of  the  entire  tract  during  her  life.  Pickett 
V.  Qarrard,  195. 

TENDER. 

In  an  action  to  declare  a  person  a  trustee  under  a  parol  agree- 
ment to  convey  land  upon  the  payment  of  a  stipulated 
amount  and  for  an  accounting,  no  tender  is  necessary  before 
bringing  action.    Jlartin  v.  Bank,  121. 

A  general  denial  by  the  defendant  of  the  right  of  plaintiff  to 
recover,  cures  the  failure  of  the  plaintiff  to  allege  a  tender 
before  action  brought.    Martin  v.  Bank,  121. 


THE  CODE.     See  "Acts;"  "Statutes." 

Sec.  39.  Bastardy.    Fowler  v.  Fowler,  169. 

Sec.  72.  Clerks  ol  Couirte.    Smith  v.  Patton,  396. 

Sec.  136.  Bastardy.    Fowler  v.  Fowler,  169. 

Sec.  HI.  Pleadings.    Shelton  v.  Wilson,  499. 

Sec.  147.  Landlord  and  Tenant.    Bullock  v.  Bullock,  29. 

Sec.  148.  PersonB  under  disabilities     Bwift  v.  Dixon,  42. 

Sec  161.  Service  ot  Bummons.    HiClure  v.  Fellows,  509. 

Sec.  162.  UmltatlODB  of  actions.     Wiltiaihs  v.  B.  and  L.  Aaso., 

267. 

Sec.  164.  Executors  and  administrators.  Justice  v.  Oallert,  393. 

Sec.  166.  Judgment  reversed.    New  action.    Meekiiis  v.  By.,  1. 

Sec.  166.  Limitations  of  actions.    Williams  v.  B.  ana  L.  Aaso., 

267. 

Sec.  177.  Parties.    Ravenal  v.  Ingram,  S49;  QUI  v.  Dixon,  87; 

Hosiery  Co.  v.  McCoy,  586. 

Sec.  217.  Summons.    Jester  v.  Packet  Co.,  54, 

Sec  258.  Pleadings.    Best  v.  Mortgage  Co.,  70. 

Sec.  195.  Venue.    Belding  v.  Archer^  287. 

Sec  199.  Service  of  summons.    AfcC'lure  v.  Fellows,  609. 

Sec  219.  Service  of  summons.    McClure  v.  Fellows,  609. 

Sec  255.  Bastardy.    Fowler  v.  Fowler.  169. 

Sec.  218.  Service  of  aummonH.     McClure  v.  Fellows,  BOS. 

Sec.  237.  Bond.     White  v.  Lokey,  72, 

Sec  248.  Pleadtngy.     Printing  Co.  v.  McAden,  178. 

Sec.  260.  Pleadings.    Ravenal  v.  Ingram.  549;  Watkins  v.  Mfff. 

Co.,  537. 

Sec.  268.  Pleadings.    Page  v.  Insurance  Co.,  115.  > 

Sec  274.  Pleadings.  Cook  v.  Bank,  96;  Best  v.  Mortgage  Co.,  70. 

Sec.  274.  Divorce.    Moore  v.  Moore,  371. 

Sec.  274.  Judgment.     Morris  v.  Insurance  Co.,  213. 

Sec.  336.  Divorce.     Moore  v.  Moore,  371. 

Sec  336.  Divorce.     Moore  v.  Moore,  371. 

Sec.  337.  Divorce.    Moore  v.  Moore.  371. 

Sec  352.  Service  of  summons.     ifcCIure  v.  Fellows,  509. 

Sec.  413.  Opinion  on  evidence.    Meadows  v.  Tel.  Co.,  73. 

Sec.  416.  Instructions.     Justice  v.  Oallert,  393. 

Sec  414.  Appeal.    Justice  v.  Oallert,  393. 

Sec.  513.  Exceptions  and  objections.  Wilson  v.  Lumtier  Co.,  163. 

Sec.  625.  Assault  and  battery.    Palmer  v.  Ry.,  250. 

Sec.  543.  Costs.    McCall  v.  Zachary,  466. 

Sec.  548.  Verdict.    Bird  v.  BradDurn,  488. 

Sec  650.  Appeal.    Wilson  v.  Lumber  Co.,  163. 

Sec  567.  Service  of  summons.     McClure  v.  Fellows,  609. 

Sec  567.  Judgments.     Springs  v.  Pharr,  191. 
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THE  CODE— Continued. 

Sec.    834.  Justices  of  the  Peace.    Knight  v.  Taylor,  84. 

Sec.     874.  Service  of  process.     Williams  v.  B.  and  L.  Asso^  267. 

Sec.     957.  Appeal.     Wilson  v.  Lumher  Co.,  163. 

Sec.     985.  Arson.     State  v.  Freeman,  725. 

Sec.  1022.  Escape.     State  v.  Blackley,  726. 

Sec.  1025.  False  pretenses.     State  v.  Taylor,  471. 

Sec.  1246.  Evidence.    Ratliff  v.  Ratliff^  425. 

Sec.  1285.  Divorce.    House  v.  House,  140. 

Sec.  1286.  Divorce.     Chreen  v.  Oreen,  533. 

Sec.  1288.  Divorce.    Hall  v.  Hall,  185. 

Sec.  1291.  Divorce.    Moore  v.  Moore,  371. 

Sec.  1416.  Executors  and  administrators.  Baker  v.  Dawson,  227. 

Sec.  1722.  Jury.    State  v.  Peoples,  784;  State  v.  Dixon,  808. 

Sec.  1728.  Jury.     State  v.  Dixon,  808. 

Sec.  1741.  Indictments.     State  v.  Peoples^  784. 

Sec.  1801.  Sub-contractors.     Wood  v.  Ry.,  48. 

Sec.  1883.  Parties.     Smith  v.  Patton,  396. 

Sec.  1498.  Limitation  of  actions.    Meekins  v.  Ry.,  1;  WiUiawu 

V.  B.  and  L.  Asso.,  267. 

Sec.  1827.  Limitatibns  of  actions.    Wilkes  v.  Allen,  279. 

Sec.  2014.  Ferries.    Rohinson  v.  Lamb,  229. 

Sec.  2079.  Sheriffs.     Service  of  process.    Bell  v.  Wycoff,  245. 

Sec.«2780.  Grants.    Henry  v.  McCoy,  586. 

Sec.  2102.  Dower.    Phillips  v,  Wisem^an,  402. 

Sec.  2180.  Wills.    Whitfield  v.  Garris,  148. 

Sec.  2786.  Grants.    Henry  v.  McCoy,  586. 

Sec.  2788.  Grants.    Henry  v.  McCoy,  586. 

Sec.  3124.  Physicians  and  surgeons.    State  v.  McKnight^  717. 

Sec.  3132.  Physicians  and  surgeons.    State  v.  McKnight,  717. 

Sec.  3385.  Fisheries.    Hopkins  v.  Railroad,  463. 

Sec.  3802.  Ordinances.    State  v.  Ray,  814. 

Sec.  3836.  Usury.    Williams  v,  B,  and  L.  Asso^  267. 

Sec.  3391.  Fish  and  Fisheries.     State  v,  Ooulding,  715. 

Sec.  3393.  Fish  and  Fisheries.    State  v.  (Moulding,  715. 

Sec.  3799.  Ordinances.    State  v.  Ray,  814. 

THREATS.     See  "Evidence." 

TIMBER.    See  "Trespass." 

TITLE. 

Where  there  are  two  grants  hy  the  State,  covering  the  same  land, 
the  second  conveys  no  title.    Stewart  v.  Keener,  486. 

Ejectment  may  be  brought  to  recover  land  on  an  equitable  title, 
though  no  facts  constituting  the  e<luity  are  alleged  in  the 


TTTh'E—Continuea. 

complalot,  wbere  a  court  ot  competent  jurlBdlcUoD  would 

order  a  correction  at  the  defect  in  am  ex  parte  proceeding. 

Weitfelt  V.  Adams,  376. 
TORTS. 

In  an  action  tor  malicious  prosecution,  it  is  Decessary  that  tlie 

ill-vlll  or  malice  should  have  existed  against  the  plalatllT 

perwnailjr.    Savage  v.  Davis.  159. 


Where  a  wife  Joins  a  husband  In  a  mortgage  for  the  purpose  ot 
rellnqulslilng  her  right  ot  dower  and  homestead,  and  the 
mortgage  Is  forecloeed  and  ejectment  brought  by  the  pur- 
cliaser,  she  not  being  made  a  party  thereto,  the  wife  has  no 
ground  for  trespass  against  a  sheriff  who  executes  a  writ  of 
poseession  in  the  ejectment  suit,  altbough  after  the  giving 
of  the  mortgage  she  received  a  deed  (or  an  interest  in  the 
property  from  a  third  person.    Burns  v.  Womble,  173. 

A  defendant,  in  treepass  for  cutting  timber,  has  not  any  equity 
against  pialntiff  for  the  money  because  he  paid  the  grantor 
ot  the  pialntiff  money  under  a  void  contract  for  the  timber. 
Ifcmds  V,  Lumter  Co..  20. 

Where,  In  an  action  to  try  title  to  timber  land,  the  trial  Judge 
finds  as  a  tact  that  tbere  is  a  bona  /Ide  contention  on  both 
sides,  bamd  upon  evidence,  and  that  the  plaintiff  has  made 
out  a  prima  Jade  caee,  euch  issue  should  be  submitted  to  a 
Jury,  and  could  not  he  determined  on  a  motion  to  continue 
an  order  restraining  the  cutting  of  timber.  Allegliany  Co. 
V.  Lumber  Co.,  6. 

An  order  restraining  trespass  on  timber  lands  was  properly  con- 
tinued until  the  hearing,  under  Acts  1901.  Chap.  666.  Alle- 
ffhanv  Co.  v.  Lumber  Co.,  6. 

A  defendant  in  trespass,  claiming  the  right  to  cut  timber  under  a 
void  contract  from  one  who  afterwards  deeded  the  land  to 
the  plaintiff,  Is  estopped  to  deny  the  title  of  the  plaintiff. 
Monds  V.  Lumber  Co.,  20. 

A  release  of  a  sheriff  from  liability  for  trespass  in  executing  a 
writ  of  possesBion  releasee  the  pialntiff  in  the  writ.  Burnt 
V.  Womble,  173. 

TRIALf.  See  "Amendments;"  -'Appeal;"  "Argumente  of  Counsel;" 
"Burden  of  Proof;"  "Case  on  Appeal;"  "Continuances;"  "Depo- 
aitiona;"  "Dismissal;"  ■'Excpptioiis  and  Objectlona;"  "Instruc- 
tlons;"  "Issues;"  "Judicial  Notice;"  "New  Trial;"  "Nonsuit;" 
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TRIAL — Continued. 

"Parties;"  "Pleadings;"  "Questiona  for  Court;"  "Qaestiona  for 
Jury;"  "Removal  of  Causes;"  "Varfance;"  •Verdict;- 
"Waiver;"  "Witnesses." 

TRUST  DEED. 

Where  an  owner  of  land  snibject  to  a  deed  of  trust,  to  secure  two 
notes,  conveys  it  to  another  person,  subject  to  the  payment 
of  the  notes,  and  such  person,  as  a  part  of  the  same  tranaac- 
tlon,  gives  a  trust  deed  as  security  for  the  payment  of  the 
two  notes  and  gives  his  own  notes  in  place  of  said  notes* 
these  notes  being  surrendered  to  the  original  owner  of  the 
land,  the  widow  of  the  original  grantee  has  no  right  to 
dower  after  the  foreclosure  of  the  deed  bf  trust  Rhea  v. 
Rawls,  453. 

TRUSTS.    See  "Mortgages." 

TRUSTS  AND  TRUSTEES. 

In  an  action  to  declare  a  person  a  trustee  under  a  parol  agree- 
ment to  convey  land  upon  the  payment  of  a  stipulated 
amount  and  for  an  accounting,  no  tender  is  necessary  before 
bringing  action.    Martin  v.  Bank,  121. 

In  an  action  to  remove  trustees  for  failure  to  sell  land  at  a  fair 
price,  evidence  of  the  value  of  similar  land  is  competent 
Belding  v.  Archer^  287. 

In  an  action  to  remove  trustees  for  a  breach  of  trust,  conTeraa- 
tions  between  a  trustee  and  third  persons  are  competent  to 
show  an  effort  to  sell  the  land  and  to  show  good  faith. 
Belding  v.  Archer,  287. 

In  an  action  to  remove  trustees  for  a  breach  of  trust,  the  records 
in  prior  suits  are  admissible  to  show  that  matters  alleged 
by  the  plaintiff  to  be  unsettled  by  the  prior  contracts  had 
been  determined  and  settled,  and  were  the  matters  referred 
to  in  the  memorandum  attached  to  the  trust  deed,  although 
the  plaintiff  was  not  a  party  to  those  suits.  Belding  v. 
Archer,  287. 

In  an  action  for  removal  of  trustees  for  breach  of  trust,  evi- 
dence of  the  impracticaj)ility  of  getting  out  timber,  alleged 
as  one  of  the  breaches,  is  admissible  to  show  good  faith  in 
the  trustees.    Belding  v.  Archer^  287. 

Where  the  husband  buys  land  and  has  the  deed  made  to  his 
wife,  the  land  becomes  the  property  of  the  wife,  as  against 
the  heirs  of  the  husband.    Joyner  v.  Sugg,  324. 

In  an  action  to  remove  trustees  for  breach  of  trust  for  failure  to 
sell  the  land  for  a  fair  price,  it  is  competent  to  show  by  a 
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surveyor  a  decrease  of  acreage  on  account  of  lappagee.  BelS- 
tng  V.  Arcker,  287. 

In  an  action  to  remove  trustees  lor  a  breach  at  trust,  a  report 
by  one  of  the  trustese  is  not  competent  against  tbe  other 
trustee.    Belding  v.  Archer.  287. 

In  an  action  to  remove  trustees,  tetters  written  by  one  trustee  as 
to  the  trust  property  are  Incompetent  as  against  the  other 
trustee.    Belding  v.  Archer,  287. 

A  contract  by  a  purchaeer  at  a  Foreclosure  of  a  mortgage  to  hold 
the  land  (or  the  beneQt  oF  tbe  mortgagor  until  he  could  re- 
deem it,  is  binding  on  a  re-eale  necessitated  by  failure  of  the 
purchaser  to  pay  tbe  purchase  price,  though  be  claimed  to 
purchase  at  the  second  sale  tor  a  third  party,  Williams  v. 
Avery,  ISS. 

In  an  action  to  remove  trustees  tor  breach  of  the  trust,  it  is  a 
question  tor  tbe  jury  whether  tbe  trustees  acted  In  good 
faith  and  exercised  a  sound  discretion  In  the  performance  ol 
the  duties  imposed  upon  them  by  the  deed  of  trust.  Beld- 
ing V.  Archer,  287, 

Conveyances  by  a  trustee  and  bis  wife  to  himself  and  a  co- 
trustee operates  as  a  valid  conveyance  to  the  co-trustee. 
Belding  v.  Archer.  287. 

In  a  proceeding  against  trustees  For  a  breach  of  trust,  the 
reason  of  plaintiff  for  entering  Into  the  deed  of  trust  Is  Im- 
material.    Belding  v.  Archer,  287. 

In  this  action  to  remove  trustees  for  a  breach  ol  trust,  all  prior 
contracts  are  merged  In  the  deed  of  trust  and  memorandum 
thereto  attached  and  evidence  relative  to  matters  embraced 
In  such  prior  contracts  is  incompetent.  Belding  v.  Archer, 
287. 

The  trust  deed  herein  set  out  authorizes  the  trustees  Jointly  to 
sell  a  part  of  the  lands  at  private  sale.  Belding  v.  Archer, 
287. 

Where  property  is  bought  with  money  belonging  to  the  husband 
and  the  deed  la  made  to  the  wife  without  the  consent  or 
knowledge  ot  the  husband,  the  presumption  Is,  that  it  was  a 
gift  to  the  wife,  but  this  Is  a  presumption  of  fact,  which 
may  be  rebutted,     Planner  v.  Butler,  155. 

Where  a  husband  deposits  money  In  a  bank  In  tbe  name  of  his 
wife  and  real  estate  is  purchased  with  fuch  funds  and  a 
deed  is  made  to  the  wife,  the  property  becomes  her  separate 
estate,  and  no  trust  results  from  such  transaction  In  favor 
of  the  husband.    Planner  v.  Butler,  151. 
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ULTRA  VIRES.    See  "Corporations.' 

USURY. 

An  action  against  a  foreign  corporation  to  recover  usury  may  be 
begun  within  two  years  from  the  time  there  is  someone  in 
the  state  upon  whom  service  can  be  made.  Williams  v.  B. 
and  L,  Association,  267. 

V 
YARIANCB. 

In  an  action  for  (iamages  for  personal  Injuries,  there  being  no 
allegation  In  the  complaint  that  the  injury  of  the  plaintiff 
was  caused  by  the  negligence  of  the  defendant  company  act^ 
ing  through  its  vlce-princlpal,  or  that  he  was  such  vice- 
principal,  having  authority  to  employ  and  discharge  hands, 
proof  of  these  averments  Is  not  admissible.  Harris  v.  Quarrff 
Co,,  553. 

VENDOR  AND  PURCHASER. 

A  vendor  who  signs  a  contract  for  the  sale  of  land  can  not  en- 
force the  payment  of  the  purchase-money  by  the  vendee  if 
he  has  not  signed  the  contract,  though  the  vendee  has  paid  a 
part  of  the  purchase-money  and  has  been  put  In  possession. 
Love  V.  Atkinson^  544. 

An  agreement,  in  an  executory  contract  for  the  purchase  of  land, 
that  payments  should  be  applied  on  a  mortgage  held  by  a 
third  party,  until  it  was  reduced  to  a  specified  sum,  was  not 
an  assumption  by  the  vendee  of  the  mortgage  debt  Ayers  «. 
Makely,  60. 

VENUE.     See  "Jurisdiction." 

The  removal  of  a  case  from  one  county  to  another  for  the  con- 
venience of  witnesses  is  discretionary  with  the  trial  judge. 
Belding  v.  Archer,  287. 

A  resident  Judge  holding  court  In  another  district  can  not  hear  a 
motion  to  reduce  alimony  pendente  lite.  In  a  suit  pending  in 
the  district  In  which  he  resides.    Moore  v.  Moore,  371. 

A  motion  to  reduce  alimony  pendente  lite  may  be  made  any- 
where in  the  district  in  which  the  action  is  pending.  Moore 
V.  Moore,  371. 

VERDICT. 

Where  a  verdict  is  set  aside  as  a  matter  of  law,  as  here,  becauM 
the  Judge  held  that  he  had  erroneously  refused  a  prayer 
asked  by  the  losing  party,  an  appeal  lies.  Wood  v.  RaO- 
road,  48. 


VERDICT— ContinueO. 

In  an  action  for  divorce.  &  verdict  hy  eleven  Jurors,  consented 
to  by  both  partleB,  Ib  valid  if  for  the  defendant,  but  Invalid 

If  for  plaintiff.     Hall  v.  Hall,  185. 

In  an  action  on  a  negotiable  instrument,  where  the  Jury  allows 
credits  thereon,  but  falls  to  find  the  dates  thereof,  it  is  not 
error  for  the  trial  court  to  direct  them  to  retire  and  find  the 
dates  of  the  credits.    Bond  v.  Wilson,  505. 

Where  all  the  evidence  tends  to  show  a  lillling  b;  atiootlng  from 
ambueb.  aod  there  !b  nothing  to  contradict  this.  It  Is  proper 
to  instruct  the  Jury  to  find  the  accused  guilty  of  murder  in 
the  flrst  degree  or  not  guilty.    Slate  v.  Dixon,  809. 

Where  the  trial  judge  sets  aside  the  verdict  as  a  matter  of  dla- 
cretlon,  It  la  not  necessary  lor  him  to  And  the  tacts,  and  no 
appeal  lies  therefrom.    Bird  v.  Bradburn,  48S. 

VERIFICATION. 

Tbe  managing  director  of  a  foreign  corporation  may  verify  Its 
pleadlnes.    Beat  v.  Mortgage  Co.,  70. 


The  defect  of  the  answer,  setting  up  the  defense  of  fraud,  trom 
failure  to  allege  the  knowledge  of  the  plalntlH  of  the  fraud, 
is  waived  by  failure  of  plaintiff  to  demur.  Printing  Oo.  v. 
McAden,  178. 

A  general  denial  by  tbe  defendant  of  the  right  of  plaintiff  to 
recover,  cures  the  failure  of  the  plaintin  to  allege  a  tender 
before  action  broughL    Martin  v.  Bank,  121. 

Where  a  defendant  tntroducee  evidence  after  making  a  motion 
to  diBmiBB  at  close  of  evidence  for  plaintiff,  he  tbereby 
waives  any  rights  he  had  under  said  motion.  Katliff  v.  Ral- 
liff,  426. 

Where  an  accused  demurs  to  tbe  evidence  of  the  state,  and  af- 
terwards Introduces  testimony  which  supplies  a  defect 
therein,  his  right  to  assign  the  overruling  of  the  demurrer 
as  error  Is  thereby  waived.    State  v.  Hagan,  802. 

Tbe  voluntary  waiving  of  a  preliminary  examination  before  a 
committing  magistrate  Is  prima  fade  evidence  of  probable 
cause,  which  may,  however,  be  rebutted,  /ones  v.  Railroad, 
188. 


WARRANTY.    See  "Covenants." 

WATERS  AND  WATERCOURSES.     See  "PlBh  and  Fisheries." 

Wbere  a  person  diverts  water  from  a  Etream  by  cutting  a  clian- 
nel  from  it,  and  at  a  poEnt  lower  down  the  Htream  turns  It 
back  into  the  old  channel,  and  by  Its  own  momentuni  it  1> 
carried  on  to  the  land  of  an  adjoining  owner,  he  is  liable 
for  damages.  BrUcoe  v.  Young.  386. 
Where  an  act  creating  Camden  County,  descrilies  It  as  all  tbst 
part  of  Pasquotank  County  lying  on  the  nortbeaat  side  of 
Paujuotank  River,  the  whole  of  said  river  is  in  Pasquotaak 
County.  Robinson  v.  Lamb,  229. 
In  an  action  for  damages  to  land  from  diversion  of  water,  it  !■ 
competent  to  sbow  the  difference  In  value  of  land  before 
and  after  tbe  Injury.    Briscoe  v.  Young.  386. 

WILLS. 

Where  a  person  devises  land  to  his  son  for  life,  in  trust  for  the 
support  of  wife  and  younger  son  of  testator,  and  charges  the 
land  with  a  legacy,  provided  tbe  elder  son  ha»  but  one  cblld. 
and  the  erder  son  dies  first,  leaving  but  one  child,  tbe  legacy 
is  not  payable  until  after  tbe  death  of  the  young  son. 
Parker  v.  Cobb,  25. 
Wbere  a  testator  devises  realty  to  a  grandson,  and  In  the  event 
of  death  of  latter  without  children,  then  the  land  to  descend 
to  other  grandchildren,  such  devise  vests  a  fee  simple  estate 
in  the  flrri  devisee,  defeasible  only  on  condition  that  be 
dies  without  leaving  heirs  of  bis  body.  WMtfletd  v.  Oarrit, 
148. 

WITNESSES.    See   "Deeds;"   "Evidence;"   "Impeachment  of  Wit- 

A  witness  may  testify  as  to  statements  made  to  others  to  corrob- 
orate himself.     Ratli/r  v.  Ratliff,  425. 

A  witness  may  refresh  hly  recollecttoo  by  a  letter  if  he  Is  able  to 
guarantee  that  It  represents  hfs  recollctlon  at  tbe  time  It 
was  written,  though  he  has  no  recollection  of  the  tacts 
stated  therein.  Independent  of  the  letter.  Trust  Co.  v.  Ben- 
Dow,  413. 

Whether  an  Infant  has  the  capacity  to  testify,  is  a  matter  in  the 
discretion  of  the  court  and  Is  not  reviewable.    State  v.  Fin- 
ger,  781. 
WRITS.    See  "Estoppel;"  "Ejectment;"  "Trespass." 

Y 

TEAS  AND  NAYS.    See  "Stotutea" 
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